
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
PEOPLE OF THE STATE OF ILLINOIS, 
   Complainant, 
 
   v. 
 
MAGNA TAX SERVICE CO., INC., 
   Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 PCB No. 17 – 45 
 (Enforcement – Land) 
 
 

 
NOTICE OF FILING 

 
 PLEASE TAKE NOTICE that today I have filed with the Office of the Clerk of the 
Pollution Control Board the Amended Affirmative Defenses of Respondent.  Copies of these 
documents are hereby served upon you. 
 
To: Pollution Control Board, Attn: Clerk 

100 West Randolph Street 
James R. Thompson Center, Suite 11-500 
Chicago, Illinois 60601-3218 
(via electronic filing) 
 

Rachel Medina 
Assistant Attorney General 
Environmental Bureau 
500 South Second Street 
Springfield, Illinois 62706 
(Via Email:  rmedina@atg.state.il.us) 

 Carol Webb, Hearing Officer 
Illinois Pollution Control Board 
1021 North Grand Avenue East 
P.O. Box 19274 
Springfield, Illinois 62794-9274 
(Via Email:  carol.webb@illinois.gov) 

 

  
Respectfully submitted, 
MAGNA TAX SERVICE CO., INC. 

Dated:  May 8, 2017  
By: ___/s/William D. Ingersoll_______ 
 One of its Attorneys 

BROWN, HAY & STEPHENS, LLP 
William D. Ingersoll 
Registration No. 6186363 
wingersoll@bhslaw.com 
Claire A. Manning 
Registration No. 3124724 
cmanning@bhslaw.com 
205 S. Fifth Street, Suite 700 
P.O. Box 2459 
Springfield, IL  62705-2459 
(217) 544-8491 
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) 
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 PCB No. 17 – 45 
 (Enforcement – Land) 
 
 

 
AMENDED AFFIRMATIVE DEFENSES 

 
 Respondent, MAGNA TAX SERVICE CO., INC., by its attorneys Brown, Hay & 

Stephens, LLP, consistent with the Hearing Officer Order of May 2, 2017, hereby files its 

Amended Affirmative Defenses in this matter as follows: 

AFFIRMATIVE DEFENSE I 
LIMITATION OF LIABILITY PURSUANT TO SECTION 58.9 

 
1. The former Young Radiator Property, which is the “Site” as the term is used in 

the Complaint, has been, at all times relevant to this matter, assigned Illinois Environmental 

Protection Agency (“Illinois EPA” or “IEPA”) Bureau of Land Identification Number 

0290255010. 

2. The Site entered the Site Remediation Program (“SRP”) in 1998 consistent with 

Section 58.1(b) of the Act.  The IEPA issued a “No Further Remediation Letter” (“NFR”) 

regarding the Site on September 9, 2008 pursuant to Title XVII of the Act and related SRP 

regulations.  415 ILCS 5/Title XVII (Sections 58 – 58.17) and 35 Ill. Adm. Code 740.  The NFR 

was recorded in the Coles County Recorder’s Office on September 24, 2008.  The recorded NFR 

was then submitted to IEPA on September 30, 2008 and received on October 3, 2008 by 

“IEPA/BOL” as shown by the received date stamp on the document in Illinois EPA files.  See 
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attached Exhibit A1. 

3. Section 58.9 of the Act provides in pertinent part: 

Sec. 58.9. Liability. 
(a) Cost assignment. 

(1) Notwithstanding any other provisions of this Act to the contrary, including 
subsection (f) of Section 22.2, in no event may the Agency, the State of 
Illinois, or any person bring an action pursuant to this Act or the 
Groundwater Protection Act to require any person to conduct remedial 
action or to seek recovery of costs for remedial activity conducted by the 
State of Illinois or any person beyond the remediation of releases of 
regulated substances that may be attributed to being proximately caused 
by such person's act or omission or beyond such person's proportionate 
degree of responsibility for costs of the remedial action of releases of 
regulated substances that were proximately caused or contributed to by 2 
or more persons. 

(2) Notwithstanding any provisions in this Act to the contrary, including 
subsection (f) of Section 22.2, in no event may the State of Illinois or any 
person require the performance of remedial action pursuant to this Act 
against any of the following: 

(A) A person who neither caused nor contributed to in any material 
respect a release of regulated substances on, in, or under the site 
that was identified and addressed by the remedial action taken 
pursuant to this Title. 

 
4. IEPA records, as available on its website, pertaining to both the Site Remediation 

Program NFR issued in 2008 and the pending Leaking Underground Storage Tank Program 

review of Incident #H-2013-1007 show that the Site has not been actively operated in any 

manner relating to the complained of chemical constituents since 1985 or before.  This was prior 

to any ownership by Respondent. 

5. Chemical constituents alleged in the Complaint, at paragraphs 8 and 12, as being 

at or on the Site did not first come to be located at the Site at any time the Site was owned by 

Respondent, nor as a result of any activities by Respondent.  Therefore, Respondent was not a 

proximate cause of a release or threatened release of any of the chemical constituents alleged in 
                                                           
1 Copy of recorded NFR as downloaded from the Document Explorer on the IEPA website. 
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the Complaint to be at or on the Site. 

6. Each of the Complaint’s five counts are generally based on the alleged existence 

of these chemical constituents at or on the Site.  Each count requests a “cease and desist” order.  

Except for the impossible option of obtaining a landfill permit (Count III), an order to cease and 

desist would require the removal and proper disposal of the chemical constituents alleged to be at 

or on the Site.  Since Respondent was not and is not the proximate cause of these chemical 

constituents being located at or on the Site, such relief should be barred through the application 

of the limitations on liability in Section 58.9. 

AFFIRMATIVE DEFENSE II 
COUNTS IV AND V 

 
1 – 2. Respondent realleges and incorporates by reference paragraphs 1 and 2 of 

Affirmative Defense I as if fully set forth herein as paragraphs 1 and 2 of this Aff i rmat ive 

Defense  I I . 

3. Section 58.10 of the Act provides in pertinent part: 

Sec. 58.10. Effect of completed remediation; liability releases. 
(a) The Agency's issuance of the No Further Remediation Letter signifies a 
release from further responsibilities under this Act in performing the approved 
remedial action and shall be considered prima facie evidence that the site does 
not constitute a threat to human health and the environment and does not require 
further remediation under this Act, so long as the site is utilized in accordance with 
the terms of the No Further Remediation Letter. 
 

4. Counts IV and V of the Complaint particularly allege the existence of these 

chemical constituents at or on the Site as causing some kind of environmental risk, either water 

pollution or water pollution hazard.  Since the Site was issued an NFR Letter, Section 58.10 of 

the Act allows the prima facie conclusion that the Site “does not constitute a threat to human 

health and the environment and does not require further remediation under this Act.”  The 
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Complaint makes no allegations of rebutting this conclusion.  The Complaint’s request in both 

Counts IV and V for an order requiring Respondent to perform new response action is not 

authorized by the Act pursuant to Section 58.10. 

 WHEREFORE, Respondent respectfully requests that the Board deny Complainant any 

relief that would require any performance of a response action or expend any money in 

furtherance of any response action or other removal of materials from the Site. 

  
Respectfully submitted, 
MAGNA TAX SERVICE CO., INC. 

Dated:  May 8, 2017  
By: ___/s/William D. Ingersoll_______ 
 One of its Attorneys 

BROWN, HAY & STEPHENS, LLP 
William D. Ingersoll 
Registration No. 6186363 
wingersoll@bhslaw.com 
Claire A. Manning 
Registration No. 3124724 
cmanning@bhslaw.com 
205 S. Fifth Street, Suite 700 
P.O. Box 2459 
Springfield, IL  62705-2459 
(217) 544-8491 
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CERTIFICATE OF E-MAIL SERVICE 

 
 I, William D. Ingersoll, certify that I have this date served the attached Notice of Filing 
and Amended Affirmative Defenses by e-mail as described below and from my e-mail address as 
indicated below, upon the following persons: 
 
 
To: Carol Webb 

Hearing Officer 
Illinois Pollution Control Board 
carol.webb@illinois.gov 
 

Rachel Medina 
Assistant Attorney General 
Environmental Bureau 
rmedina@atg.state.il.us 

  
 
 The number of pages in this e-mail transmission is fifty-eight (58). 
 
Dated:  May 8, 2017 
 
BROWN, HAY & STEPHENS, LLP 
William D. Ingersoll 
Registration No. 6186363 
wingersoll@bhslaw.com 
205 S. Fifth Street, Suite 700 
P.O. Box 2459 
Springfield, IL  62705-2459 
(217) 544-8491 

 
 
 
 
 
 
By: ___/s/William D. Ingersoll_______ 
 William D. Ingersoll 
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