JLLINOIS ®OLLUTION CONTRQOL BOAPRD
Novemper 28, 1972
ENVIRONMENTAL PROTECTION AGENCY,
Complainant,
Vs,

MONSANTO CHEMICAL COMPANY,
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Regpondent.

Frederick C. Hopper, Assistant Attornev Gencral for the IZPA
Randall Rcbertscen and Phocion Park, Attornevs for the Respondent

OPINION AND ORDER OF THE BOARD (by Mr. Henss)

Respondent, the operator of a chemilical plant at Sauget, Iilinois
is charged with emitting dense smoke, particulate matter and odors
into the atmosphere so as te cause air pollution in violation of
Section 9(a) of the Environmental Protection Act and Rule 3-3.122
of the Rules and Regulations Governing Control of Air Pollution.

The complaint alleges that Monsanto has allowed thesz emissions
"since Julv 1, 1970" and in particular on twelve dates which axe
specified in the Complaint.

Regpondent denies these charges and alleges that its cmissions
are reasonable. Respondent further alleges that "ailr pollution” is
defined in such a vague and uncertain manner as to render Secticn 9(a)
of the Statute unconstitutional and claims that Section %{a) con-
stitutes an invalid delegation of leciglative agutheority without
sufficient standards +to guide this Becard in the exercise of the
delegated power. We reiected these Constituticnal cobjections in
EPA v, Grainite City Steel (70 PCB-34) and adhers to our earliey
decision.

When the case was called for trial an EPA investigator testifiecd
that he had cbserved smoke emissions from Respondent's stack on
July 20, 1970, January 5, 1971 and September 15, 1971, three dates
alleged in the Complaint. Two of the observations were of fen minute
duration and one was for seven minutes. The investigator, a trained
smoke observer, said that the emissions "averaged"” #3 Ringelmann on
one date and #2 3/4 Ringelmann on the other two dates. Some of the
emissicns did not exceed #2 Ringelmann. There was nc testimony of
the number of minutes within the cbservaticn period in which smoke was
greater than #2 Ringelmann in density, and the observer's written
reports were for some unknown reason omitted from the record forwarded

to this Board.
Monsanto emplovees testified that it is necessary to periodically

hlow accumulated soot from its coal fired boiler in order to regain
efficiency. Rule 3-3.310 states that during this process 1t is
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rermissible to emit smoke of a den31ty darker than #2 of the Ringelmann
chart for not more than six minutes in any observed sixty minute period.
The company had been b'owing soot from its béiler once during each
shift for a ten minute neriod. Recently the Cowmpany has found that,

by changing the number of hlowers and repositioning them within the
hoiler, the time period for blowing scot can be reduced to 5 minutes.
This, of course, doos not reduce the emissions but will avparently
enable Monsanto in the future to show that it is abiding by the Rule.

The Agency has proved that the "average® density for the ob-
servation period was above #2 Ringelmann. No testimony was offered
to show how many minutes the smoke density was above #2 Ringelimann
#nd how many minutes it was of a lesser density. VWe are unable to
conclude from the evidance subritted to us that Resvondent emitted
zmoke more dense than #2 Ringelmann for a time greater than the par-
mittod six minutes on the dateg in guesticn. The cbhserver's written
renorts which have been admitted into evidenco but were not included
in the material sent to us might supply the missing information. For
tha*t reason we will leave this cuestion open until the case is again
subriitted to us so that the parties have an opportunity to locate the
nissing 2xhibits.

¥

There was testimony regardine the odor of fumes-~-usually chlorine
yas—-—-on a number of dates since July 1, 1970. e EPA had alleged nine
zmecific dates when such erisgions of odors had cccurrwr and proved
that odors were emittec on four of the dates menticned in the original
‘omnlaint' Decemker 9, 1%70, Februarv 25, 1271, September 13, 1971
30, 1971. ¥For three other alleged violations--August 10,

1

st 24, 1970 ard September 11, 1870 the nroof varied somewhat
allegation,. but the Cﬁfenqe attorney stated that he had no

to an arendrent allecing that the emissions occurred on

oy tiaose seven dates consisted of testimonv from an EPA investigator
Lhat he smelled chlorine gas at various locations downwind from the
‘onsanto plant. On si1xX of the dates there was no »nhysical effect ox
ZRENe I8 noted, however, on August 4, 1970 the investigator said that

e chilorine odor was verv strong and caused eve iryritation and a raw
reat during the ten minute observation. On that occasion, August 4,
N, the witness wes located con Route 3, a nublic highway passing
rough the Monsanto nronaerty.

There is no standard established forx ke emissions in X113
nor 1s there proof hers of the cuantity of M 5nfo s emissions. 11)
rrosccutlon rmust be based upon fh; theory t%ch emissions of chlorine
cas were sufficient to cause a nuisance. We cannot find a nuilsance in
nroof that the odor of chlerine was simply ohserved on six dates. On
Just one date alleged in the Amended Comnlaint, August 4, 1970, was
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were evidence of physical effects from tne C'lVJ ine gas, and on that
tn we are not suro there was nrooi of the ¥ In view of our
Adecision te remand the caso for more eviaenco ws vill hold our decision
regarding the possible violation of that dato.
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1970, August 21, 1970 and September 10, 19270. The IZPA evidence



We Temanl this case tco the Hearing CIficer tc permit defendant
to rebot testimeny recarding edcory emissicons on Xovermber 14, 1970,
rorzl Z9, l””' Janygery B, 1072, Mayv 185, 1872, SBertember 5, 1272 and
Se er 25, 1972, Zates which were nct Specifleil alleced in the
olaint. Defendant clazizmed that it was survrised by the
erarding thess dates which came frcm memers of the public
Z at the heszrinc. This svicence consisted of the reccrded
s ¢f the Presilent zni the Perxsonnel Manzager of Sterlinc
nc Co., 2 vliant lccated near Monsento. These Sterling
fficials gtzted thazt crn scme of these dates the Monsanto
Z been =0 strons that Sterline Steel Co. emplovees had
prt of ths zlznt anc production had been afs vteci. Steriincg
orrlaines to Menzanto on severzl occasions that the fures
iimc procucticn

Thisg tvoe of testimony, at least initially, indicates that the
Fames caunsec injury ancs mace, a necsssaryv element cf the vrose-
cotion cese. We acree with Respondent, however, that there should

»=s z rreater opportunity toc rebut this testirmony than cculd e affordad

=zt thiz firet hearing. O

Therefore, this matter is reranced to the
:rinc Tfficer for en additicnel hearing limited to rebuttal evidence
the incidents menticnsd by the Bterling Steel Co. envlcvess.

OPDER

I+ is orderec that this case be remanded tc the Fearing Officer
reoputtzl evidence recarding the claired vislzticns of Xovember 14,
o RTro l 28, 1871, Jaru 1werv 9, 1972, May 15, 1872, Septerber 5, 1972,
ens SepiembEr 21, 1972.

I,Christan L. Mcffett, Clerk of the I.linois Pollution Control

B '§4 hereby certify the albove Opirion anc Order was adopted this
; B¥™ dev cf nocvernber, 1972 by a vote of £ to Q .

Christan L. Yoffett, Cle
J1llinoie Pollution Cont Board
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