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POST-HEARING COMMENTS OF THE ILLINOIS ENVIORNMENTAL |
PROTECTION AGENCY

INTRODUCTION

On Qctober 22, 2002, the City of Effingham (“City”), Blue Beacon International,
Inc. (“BBI"), and Truckomat Corporation (“Truckomat”)(referred to coliectively as.
“Effingham” or “Petitioners”) filed a site—sp_ecifig rulemaking proposal with the lllinois
Pollution Control Board (“Board”) 'pursuant'to_ ,Sec.tion 2.7 of the Illinois Environmental
_Protéction Act (“Act”). [415 ILCS 5/27]. Efﬁngham has proposed to change the fluoride
sta.ndard applicable to the .discharge frorh the City’s wastewater trevatment blant from 1.4
millig‘rams per liter (“mg/L’;) to 4.5 mg/L. Spec‘iﬁca_lly,'Petitionérs have reques_ted relief
from 35 lil. Adm. Code 304.105 és it applies to the water quality standard for fluoride at |
35 lll. Adm. Code 362.208(9); The Illinois.EPA'supports the ;qrantingzof regulatory relief,
but has recommended that relief be granted instead from the general use water quality
standard in 35 lll. Adm. Code 302.2'08(9). | | |
On April‘1 1 ,'_2.003 a héaring was held in the City of Effingham on the site-specific
rulemaking proposal. Prior to the hearing, pre-filed testimony was submitted by the
- Petitioners and the IIIinbis EPA. After submittal of the preffjléd testimony, a hearing

officer order was issued on March 21, 2003 containing questions the Board staff




, 'intended to ask the Petitioners at the hearing. Qn April 4, 20(_)3, Petitioners submitted

written responses to the Board’s questions. At the April 11, 2003 hearing sei/eral

- witnesses testified on behalf of the Petitioners and Deborah Williams_and Scott Twait

presented testimony and answered questions dn behalf of the lllinois EPA. |
Additional information was requested by the Board on some of the issues -

. diacussed at the hearing. Responsés to these items are presented in ti1e lllinois EPA’s

post-hearing comments and attachmehts. Upon review of ihe'transcript, the Iliiri»dis EPA

feels there are also some issues that m.erit additional clarification or discussion.

ADDITIONAL INFORMATION REQUESTED BY THE BOARD

Permanency of site-specific relief and the Clean Water Act |
Aftar questioning by the Board staff and testimony from the parties regarding the
proper format for the requested relief, the hearing officer asked the parties to address;- |
in their post-hearing comments, the issue of the permanency of any relief granted and
the Board’s authority to grant perr_rianent relief under the: Clean Wafer Act. .Trans.cri'pt of
" April 11,42AOO3 hearing (“Tr.”) at 74-75. The Agency has argued in its pre;filed testimony
that relief from 35 Ill. Adm. Cdde 304.105, as requested by the Petitioners, would be |
incqnsistent with the Clean Water Act. 31;’ U.S.C. §§1251-1387. The basis for this
conclusion is tiiat it would be an attempt to avoid the brocess for setting and gaining
approval from the United States Erivironmental Prbtedtion Agéncy (“U.S. EF ") of water -
quality standards. In addition, -it V\iouid bé granting a permanent license td violate the
water quality standards for which there is no comparable federal brovision.
The appropriate relief to grant in this matter is in the form of a site-specific water

quallty standard that would be sent to U.S. EPA for approval At this time and with the



scientific infb.rmation available, the | Ilin’ois EPA believes this fs a scientifically sound
standard that should apply permanently to the applicable reach of stream. 'The Ilinois
EPA does not believe there ié any reason to limit the term of the relief granted by a
sunsét provis'ion ahd in that sense tHe Board has authority to grant “permanent” felief.

- However, Section 303 of the Clean Water Act requi;es States to perform “triennial
reviews” of its water quality standards. 33 U.S.C. §1313. [f, at some point, one of these
reviews indicates that ‘the science'underlying this proceeding was .faulty or outdated, the
Agency and the Board would be obligéted' to revisit the relief granted in this case.

The Agency is also in agreement with the modeling conducted by the Petitioners
that demonstrates a water quality standard 6f 5.0 mg/L will not be violated with an
effluent Iih"nit of 4.5 mg/L'ahd that 4.5 mg/L effluent limit will also ensure that fhe fluoride
Iével at the Cify of Flora public wat'er supply intake will not exceed 2.0 mg/L. However,
if additi.cSnaI sampling and the péssage of time r’eveajs that this information is faulty and
thosé wa’ger quality standards are not béing met, the Agency would als.o have to revisit
the issue eithér through the permit'renewal process or possibly through finding the
water body impaired for fluoride Which would requ'ire the lllinois EPA to establish a load

.Iimit that would bring the waterbody into attainment. This process also might force
imbosition qf more stringen’t relief on the Petitioners thah the relief granted by the
Board. ‘It is also possible that additional _requifements could be adopfed by the General
Assembly or US EPA that would réquire a revisiting of the rélief granted in this case.
The Illino.is EPA .understands Peﬁ»tion‘ers concern_s'fhat' its future expectations are
protected and beliéves that the relief the Hlinbis EPA has rebommendéd in this case will

protect those expectations to the greatést extent allowable by law.




Endangered or Threatened Species

The Board inqufred at the April 11, 2003 hearing whether Petitioners would be
willing to contact the lllinois Department of Netural Resources (“IDNR”) regarding any
potentiallimpacts on any endangered or threatened species in the relevant stream |
segment. Tr. at 81. Atthattime the 4IIlinois EPA offered to provide additional
information in post-hearing comments regarding any consultations that may have been
conducted with IDNR. The Agency consulted with the IDNR and they replied on April -
14, 2‘003fthat there were no threatened or endange'red species present in the affected
stream reach. See Attachment A. |

Notiﬁcatioh to the City of Flora

Finally, the Board requesfed additional information on how the City of Flora
would be. notified if the water quality standard of 2.0 mg/L was being exceeded at its
public water supply intake. Tr. at 64-65. As discussed by the Acency in its testimony,
the City of Effi ngh'am would have the obligation to prevent this situation from. occcrring'

in the first place. Monitoring would be conducted as low flow condltlons are approached

and measures would be |mplemented to reduce fluoride concentratlons prior to any -

exceedances at’ Flora. These affirmative steps on the part of the City and its industrial

fluoride dischar'gers would be mandated by a special'condition of Effingham’s Netional '

Pollutant Discharge Elimination System (*"NPDES") permit to decrease fluoride

concentrations at Flora. In addition, the Illinois EPA is willing fo implement or require

- Effingham to implement appropriate notifications to the City of Flora if requested by the -

Board."



CLARIFICATIONS OF HEARING TESTIMONY

The lllinois EPA would also like to use these Post-Heéring Comments as an ’
opportunity to clarify some testimbny by both the Pefitioﬁers and the lilinois EPA as the
April 11, 2003 hearing with par’ciculér emphasis on the impact site-specific relief from the
| géneral use water quality standard would have on other dischargers. |

Clarifications of Petitioners’ Testinﬁohy

At the hearing, counsel for Petitioners discussed the reasoninvg behind their
conclusion that the site-speciﬁc reliéf granted by the Board should include the Ianguage‘
“subject to the averagfng rule of Section 304.104.” Tr. at 15. While the lllinois EPA is
nét clear on the Petitioners’ position regarding this language, it st.i'll dbes not think
inclusion of this Ianguage is appropriate or necessary. As noted in the Agency'’s pre-
filed testimony on page 13, the Agency believes fhat the phrase “subject to the
averaging rule of Section 304.104” should be removed from the IanQUage of the site-
specific rule. .It. is the Agency’s opinion thét this language does not provide any
additional relief to the Petitibne_.rs and would only serve to cause confusion. |

Petitioners also testified that the Board had agfhdrity to grant relief from 35 Ili.
Adm. Code .304.105 and the Iilinoié EPA had authority to issue an NPDES bermit
incorporating éuch relief based on 40 CFR l131.13. Tr. at 14. .Petitioner cites to thié
section for the propo'sftion that the Board has authority to grant relief from the
‘requiremen't that.}one’é ’effluent‘not cause a violation ofé water quality standard based
on its discretion under the federal regulations “regardihg implementation of its water
quality sténdards, including"how the standard applies during IoW flows.” Tr. at 14. 'The

- lllinois EPA disagrees that the relief in this case applies or is necessary only during low




flows. In addition, the Board has established its implementation rules' for low ﬂows-in
the mixing zone regulations foun.d at 35 lll. Adm. Code 302.102. It is the requirement of
Section 302.102(b)(é) of the mi‘xing zone regulations that no mixing.zone is available in
waters “which have a zero minimum seven day low flow whiéh occurs once in ten years”
(*7Q10”) which, in part, necessitates this rulemaking. In addition, the Board has
determined in 35 IlI. Adm. Code 302.103 that water quality standards “apply at all times
except during periods when flows are less than [the 7Q10].” Therefore, the lllinois EPA
. disagrees with Pétitioners éontention that 40 C.F.R. 131.13 gives the Board authorify to
grant relief from Section 304.105. |

' The lilinois EPA also disa‘grees with Petitioners’ inferpretation of the letter from
'U.S. EPA to lllinois EPA regarding thé. John Deere site-specific rulemakihg that the 6nly'
concern expressed by U.S. EPA was that they had been uhaware of the relief. Tr at
14-15. The basis for U.S. EPA’s concern about being unaware of the relief grahfed by
the Board was that rélief from 304.105 was viewed as an attembt to avoid ch‘anging a
water quality standard that U.S. EPA was entitled to review and abprove. it does not
make sense to suggest that U.S. EPA would not have objected had they merely
re.ceived. notification of the relief from the lllinois EPA, but'n_ot a chance to approve the
water duality standard change.

Impact of relief from.the water quality stan.dard,on other dischargers

A signiﬁcan't portion of the {estimony and questiohing at the April 11, 2003

hearing addressed fhe impact of granting relief from 35 lll. Adm. Code 302.208(g) on .

other dischargers. Several aspects of that discussion merit clarification.



Counsel for Petiticners,‘ Mr. Walter, discussed the Petitioners’ view that relief
from the water quality standard alone would' result in providing the lsame relief to any
other discharger along the stream segment without that discharger presenting 'a case to
the Board to justify such relief. In support of this position, Petitioners quoted a |

discussion of this issue in the Board opinion In the Matter of: Petition of Rhone-Poulenc

Basic Chemicals Company and Thorn Creek Basin Sanitary District for an Adiusted

Standard from 35 Iil. Adm. Code 302.208 and 304.105, AS 94-7 (June 23, 1994). The

‘Janguage quoted was as follows:

To understand the circumstance, it is necessary to recognlze first that for water
at a concentration of “X,” any additional amount of water at concentration “X”
may be added, and the resultant concentration will remain at “X.” Thus, for
example under the relief requested, if TCBSD were discharging such as to
cause Thorn Creek to have a 2,100 mg/L TDS concentration at water treatment
plant outfall, all other sources of discharge between the TCBSD outfall and the
USGS gauge at Thorn Creek could have a TDS concentration of 2,100 mg/L, and
all the mixed concentration through the whole reach would remain 2,100 mg/I.
Moreover, it is within the mathematics of the situation that if TCBSD were to
discharge so as to cause Thorn Creek to have a TDS concentration below 2,100
mg/L, the Agency would have TCBSD strive for all other sources of discharge
between the outfall, and the USGS gauge could have a TDS concentration above
2,100 mg/L without causing violation of a 2,100 mg/L in-stream standard.

Tr. at47-48. -

' Although the Ianguage quoted by Petitioners exptai_ns the basis for the Board’s
" concerns over g_ranting overly expansive relief, there: are some technical deficiencies in
this analysis that should be addressed. This interpretation may ‘be applicable for the
initial stream segment where aA s‘ite-specific water quality standard is in place butitis

not an accurate statement with regard to subsequent stream segments and the pomt

where the stream returns to the general use standard. Atthe heanng, the Board asked " -

whether other dischargers would be allowed to take advantage of the relief




| recommended by the lllinois EPA. The Agency would like to supplement its testimony
with a more detailed explanation of _if and when other dischargers could take advantage
of relief granted in the form of a site-specific water quality standard for fluoride thaf
would be changed for specific stream reaches.

In addition to addreseing whether a subsequent discharger would be able to
meet the water quality standard applicable at the noinr of discharge, the Agencyis
required to assure that all other ap'plicable water quality srandards would continue 'to~ be
met in all arfected stream reaches. Ifa di'scharg'er applied for a permit to the Agency to
.diecharge 0.95 million gallons per day with a concentration of 4.5 mg/L of fluoride, the
Agency would determine if the water quality standards would be met in Salt Creek a.t the

“point of discharge and at points downstream. In thiecas'e, because of the limited
dilution available, the Agency. wourd determine that the water quality standards would
not be met and the discharger would be limited to a fluoride level that would assure that

~ the fluoride water quality standard wduld be met. This valne may or may not be greater i

than 1.4 mg/L. On the other hand, if a discharger applied for a perrnit to diecnarge 100

gallons per day with a cencentration of 1.5 rng/L of fluoride,. the Agency would again |
look at all pertinent Iocations' to determine if th.e water qualrty standards would be met.

If it ceuld be shown that the‘wa."cer quality standards would be met, and for this example

attainment is likely, the Agency would permit the discharge. The operating criterion is :
the applicable water quality standard in }t»he receivi'ng stream whether that be a site-
specific standard, a general use standard, or a public and food processing water supply

intake standard.



This is also why the Agency typieally recornmends that relief be granted in the
form of a 'site-specific or adjusted water quality standard with specific limitations |
designated for various stream segments. The three distinct stream segments outlined
in the Agency'’s proposed relief (see below) are intended to .guarantee both-that the‘
public water supply intake is protected at the City of Flora and that the relief is not overly
expansive. When the Petitioners suggest that a site-specific water quality standard
should contain only two stream segments rather than the three segments contained in
the llinois EPA’S_b}roposed Ianguage, this would serve to grant moreexpan'sive relief |
than necessary fora significant portion of the relevant water body. Tr. at 52.

Impact of relief from the water quality standard that is avallable only to the
Petitioners on other dischargers

At the hearing Mr. Hortensine, counsel for the City of Efﬁngh'anq, made the
following statement in reference to the scenario proposed by the Board where relief
would be granted from the water quality standard in Section'302;208(g) but apply only
to the Petitioners: | | |

As | understand, you're saying that the language that the Agency proposed

relative to the fact that a special condition would be limited only to the City of

Effingham, and any other discharger of any nature whatsoever in the stream

course would have to come back to the Board for further relief if they discharge

fluorlde’7 Is that accurate? (emphasrs added). '
To which Ms. Liu of the Board staff is quoted as having responded “Yes.” Tr. at 70.
The lllinois EPA would lrke to take the opportunity to clarify that under the scenario =
presented by the Board’s questioning, granting relief from the water quality standard
that was applicable only to the Petitioners, it is possible there could be a fluoride

discharger somewhere on the length of stream impacted by this proceeding that could

meet the general use water quality standard. That discharger would not need




regulatory relief. . As explained above, in most hypothetical examples, a new discharger
would have the potential to cause a violation of the water duaiity standard at Flora. But
in theory, if ano.ther discharger could comply with the 1.4 mg/L general use water quality
standard and not cause a violation of 2.0 mg/L at Flora, they would not need to corne to.
| .the Board for additional relief even under the scenario proposed by the Board wnere'
reiiefl would apply only to the Petitioners. |
'Also,. if the Board decided to change the water quality standard in the receiving
stream and limit the relief only to the Petitioners, there could be a circum'stance where a
new discharger, who would normally be able to take advantage of mixing, would not be
able to do so as a result of the relief granted to the Petitioners. Ifa discharger proposes
to discharge to a portion of the receiving stream that has a flow rate greater than zero
and the backgrodnd concentration was greater than 1.4 mg/L, the discharger could not
take advantage of mixing. | o
| The illinois EPA b_elieves that the appropriate relief to grant to Petition_ers in this
matter is to grant relief from 302.208(9) for three distinct reaches of stream as provided
in the language below. In addition, from a technical perspective, the Agenoy' does not -
- think there w.iIi be many, if'any, situations in which other dischargers could take
advantage of relief granted to the Petitioners in this matter. As Scott_'Twait stated in his -
‘hearing testimony: “If there w_as another discharger that would like to discharge a larger
amount of fluoride to the receiving stream, their additional amount would either change
the concentrations in the receiving stream above what we’re'granting and/or change the
length of the adjusted stream.” Tr. at 46. However, the lllinois EPA maintains the

position of its pre-filed testimony that based on the nature of the relief requested (from a
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water quality based effluent limit to a 7Q10 stream) and the type of technical review’
éqnducted, it is appro_briate and preférable for the Board to g‘fant relief focus.ing on the
stream segment réther than limiting the relief to the individual discharger. As
Pétitfoners pointed out, Section 27(a) of the Environmental Protection Act gives _the |
Board authority to' grant relief to individuals or sites. In many cases it is more
appropriate to grant relief to individuals, but the Agency feels the most‘ appropriate use
of the Board's authority in this matter is to apply the relief granted to the “site” or fhe
stream segments identified .in the Agency’s recommended laﬁguage.
Clarifications of lllinois EPA’s Testimony
In th:e lllinois EPA’s he_arihg testimony, Scoft Twait stated that the Board's
fluoride water quality standard wés adopted to protect aquatic life réther than to protect
.public wéte‘r supplies. Tr. at 91-92. “The lllinois EPA would like élarify this statement by
drawing the Board’s a‘ttention to the -pgtition for sité—épecific rulemakihg. in this matter in
whiéh the Board's 1972 opinion adopting a water quality standard of 1.4 mg/L for
fluoride is discussed (Section ‘D). That opinion indicétéd that the-fluor-ide general uée
water quality standard was'set'fof aquétic life protection and would also assure a |
potable supply. It does not state speciﬂcélly that the 1.4 mg/L‘ was necessary to assure
_ é pbtable supbly. It is the Illinois EPA’s opinion fhat’ some of the data that was relied
upon in'setting the original water quality standard decision is outdated. o
Finally, the lllinois EPA would like fo point out either a typographical error or a

misstatement by the Agency’s counsel on page 58 of the tfanécript that may rﬁake the

~ entire paragraph confusing. Ms. Williams is quoted as using the phrase “want to” where

it should have been “would not.” The relevant sentence should read: “But when we are- |

11




doing our 305-B reports, when we go to determine whether the water body is impaired,
- we would not be forced to find this wéter body impaired for fluoride if the water quality
-standard has been changed.” Tr. at 58. | |
Form of Relief and Suggested Language
- . The Agenéy’s pre-filed testimony focuée,d primarily on whether relief should be _

granted to the Petitioners in the form 6f a site-specific watér quality standard (relief from
- 3511, Adm. Code 302.208(g)') or relief from the requirement not to cause a violation of a

water quality standard (35 lIl. Adm. Code 304.105). In addition, the bulk of the Agency's .
testimony af the hearing addressed this topic. The lilinois EPA would like to thank the
Board for the opportunity to express in detailA the basis for its position that permanént |
| relief from 304.105 would be incdnSistent with the Clean Water Act. The Hlinois EPA .
_ re.'cog’nizes the Board's concerns about granting rélief that is overly expansive a.nd
beyohd the justification presented by the Petitioners, but the Agency believes ‘there are
‘technic.al reasons in this case why there is little oppbrtuni,ty for other dischargers tc} take
advéntage of the récdmmended relief. In ,addition,' before fecc)rhmendihg that the Board
grant relief from a water quality based effluent limit in a proceeding where the relief
granted has no time limitation, it '_is the o.bligation of the Agency to review the technical
vinformatipn submitted and any other information avéilable to} determine whether granting -
the requested relief will protect the existing uses of thé receiving streém and shoqld only
- submit a favorable recohmendatioﬁ where sdfﬁcient‘evidehce is available to justify a
revised water quality standard for the segment of stream impacted. Based on the
analysis.conduc’ceq,' the Board should not_be concerned -about the possibility that other

dischargers may receive a benefit from relief granted.
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" To facilitéte the Board’s decision-making in this matter, the lllinois EPA resubmits

the suggested language frorh its pre-filed testimony:

Section 303.XXX. Unnamed Tributary of Salt Creek, Salt Creek, and Little
Wabash River. The fluoride general use water quality standard of Section
302.208(g) shall not apply to the waters of the State which are located from the.
point of discharge of the POTW located at 903 E. Eiche Avenue in Effingham,
lllinois, owned by the City of Effingham, to an unnamed tributary of Salt Creek,
said point being located in Effingham County, T8N, R6E, Sec. 28, Lat: 39°06'24”,
- Long: 88°31'55”, to the confluence of said unnamed tributary with Salt Creek; to
the confluence of Salt Creek with the Little Wabash River; to the confluence of
Buck Creek and the Little Wabash River. Fluoride levels in such waters shall
meet a water quality standard for fluoride (STORET Number 00951) as set forth

below:

a) From the point of discharge of the City of Effingham POTW to the
unnamed tributary to the confluence of the unnamed tributary with Salt
Creek and from the confluence of the unnamed tributary with Salt Creek to
the confluence of Salt Creek with the Little Wabash River, the fluoride

" water quality standard shall be 5.0 mg/L.

b) From the confluence of Salt Creek with the Little Wabash River to a point

on the Little Wabash River located 2.8 miles downstream of Louisville,
. linois, the fluoride water quality standard shall be 3.2 mg/L.

c) From a point on the Little Wabash River located 2.8 miles downstream of
Louisville, lllinois to the confluence of Buck Creek and the Little Wabash
River, a point on the Little Wabash River located approximately 9.8 miles
downstream of Louisville, lllinois, the fluoride water quality standard shall

be 2. 0 mg/L.

‘Respectfully submitted,

mvmg% A(/&)d@\m

. Deborah J. Wllhams
Assistant Counsel
~ Division of Legal Counsel

Date: May 19, 2003

~ lllinois Environmental Protection Agency
1021 North Grand Avenue East

P.O. Box 19276 .

Springfield, lllinois 62794-9276
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STATE OF ILLINOIS
SS

COUNTY OF SANGAMON

PROOF OF SERVICE

I, the undersigned, on oath state that I have served the attached POST-HEARING COMMEN TS
of the Illinois Environmental Protection Agency, upon the person to whom it is directed, by placing a

copy in an envelope addressed to:

Dorothy M. Gunn, Clerk ‘ John Knittle, Hearing Officer
Tllinois Pollution Control Board . Illinois Pollution Control Board
James R. Thompson Center - 1717 Philo Road, Suite 25
100 West Randolph Street, Suite 11 -500 Urbana, Illinois 61802
Chicago, Illinois 60601 (First Class Mail)
(First Class Mail)

Matthew Hortenstine
N. LaDonna Driver ' ‘ 122 East Washington
David M. Walter * Post Office Box 668
Hodge, Dwyer, Zeman Effingham, Illinois 62401
3150 Roland Avenue : (First Class Mail)
Post Office Box 5776 : ‘
Springfield, Illinois 62705-5776
(First Class Mail)

and ma111ng it from Springfield, Ill1n01s on May 19, 2003 w1th sufﬁc1ent postage affixed as 1nd1cated

above.
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SUBSCRIBED AND SWORN TO BEFORE ME

this 19" day of May 2003.
EARRRRLS rrpidssiesadoriods
% OFFICIAL SEAL &
£ CYNTHIAL.WOLFE %
1 3\9?(;}: J'UBLIC STATE OF ILLINOIS %
otary Public Y, COMMISSION EXPIRES 3-20.2007 &

'THIS FILING IS SUBMITTED ON RECYCLED PAPER






