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IN THE MATTER OF: ) STATE OF IWNOIS
) Pollution control Board

PROPOSEDAMENDMENTS TO~: ) R03-19
PUBLIC PARTICIPATIONRULES IN 35 ) (NPDESRulemaking)
ILL. ADM. CODEPART 309NPDES )
PERMITSAND PERMITTING )
PROCEDURES )

PREFILED TESTIMONY OF FREDRIC P. ANDES

My nameis FredricP.Andes,andI aman attorneyrepresentingtheIllinois Coal

Association(“ICA”).

TheICA is an Organizationformedto foster,promoteanddefendtheinterestsofthe

Illinois CoalAssociation. Ourmembersincludeactiveproducersofcoalandownersofcoal

reserves.Ourmembers’mining andreclamationoperationsarerequiredto haveNPDESpermits

issuedby theAgencyunderPart309, andthosememberswould beaffectedbytheproposed -

revisionsto Part309.

TheProponentsindicatethattheproposedrulemakingis intendedto insureadequate

opportunitiesfor public participationin theNPDESpermittingprocess,andto insurecompliance

with thefederalCleanWaterAct. (“Statementof Reasons”filed January13, 2003by

EnvironmentalLaw andPolicy CenteroftheMidwest,et al., p. 1. This documentis hereinafter

citedas“Proponents’Statement”). TheICA recognizestheimportanceofpublic participationin

theNIPDESpermittingprocess.

Howeverthe ICA is concernedthat theeffectofmanyif not all oftheproposedrule

revisionswouldbe to increaseproceduraldelaysin theNPDES permittingprocessandmultiply
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opportumtiesfor opponentsofprojectsrequiringNPDESpermitsto tie up thosepermitsin

frivolousproceduralchallenges.

TheICA is alsoconcernedthat oneoftheProponents’main objectivesappearsto beto

reverseinterpretationsofthePart309 regulationsmadeby theBoardin PrairieRiversNetwork

v. illinois EnvironmentalProtectionAgencyandBlackBeautyCoalCompany,PCB01-112

(August’9, 2002)aff’d. subnom.PrairieRiversNetworkv. Illinois Pollution ControlBoard;

Illinois EnvironmentalProtectionAgency;andBlackBeautyCoalCompanyNo. 4-01-0801

(October24, 2002)(the“PrairieRiversNetworkcase”). TheProponentsappearto assumethat

thefact thattheIllinois Courtof AppealsupheldtheBoard’sconstructionofits Part309

regulationssomehowprovesthenecessityforrevisionsto thoseregulations.Thatis simply,not

thecase.As theProponentsacknowledge,“Illinois currentlynormally affordsthepublic an

opportunityto commenton all substantiveprovisionsofNPDESpermits.” Proponents’

Statementatp. 4. Webelievethatbecausethecurrentpublicparticipationproceduresprovided

by theBoardrulesaresufficientto satisfyall stateandfederalrequirements,theproposed

amendmentsshouldnot be adopted.

Ourcommentson theProponents’specificrulemakingproposalsfollow, organizedby

section.

SECTION 309.105

ProposedNew Subsection309.105(f)

Proponentswould addanewsubsection(f) to this sectionto requiredenialofNPDES

permitswhen“The publichasnothadafair opportunityto commenton all substantialtermsof

thepermit.” ,

Theproposedrevisionshouldnotbe adopted.While theICA doesnot disputethe

importanceofpublic participationin NPDESpermitting,.existingPart309 regulationsalready
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provideampleopportunityforpublicparticipation. ~ 35 Ill. Adm. ‘Code Sections309.109,

309.110,309.111,309.115,309.116. Theproposedrevisionwouldnot enhancepublic

participationin theNPDES permittingprocess;it would simplyaddan additionalbasisfor

challengingapermit issuedby theAgency. ‘No matternowampletheopportunityforpublic

commenton a particularNPDES pennitmayhavebeen,undertheproposedrevisiona

dissatisfiedcommentercould alwayscontendthatheor shehadbeendenied“fair opportunityto

comment.” Becausethestandardsetforth in theproposalis vague,suchcontentionswouldbe

difficult to evaluateanddecide,with theresultthatNPDESpermits couldbeunnecessarily

delayedby lengthyadministrativeappeals.

TheProponentsmaybecorrectwhentheypredictthatnot manypermitswouldbe

overturnedon appealundertheirproposedlanguage. (Proponents’Statement,p. 4). TheICA

believes,however,that theproposal,if adopted,couldresultin manyNPDESpermitsbeing

unnecessarilydelayedby appealsbasedon this vaguestandard,. “-

As explainedin greaterdetail in ourfollowing commentson thespecificprocedural

changessuggestedby theProponents,theICA believesthat theBoard’sPart309 regulations

alreadyprovidefor amplepublic participationin theNPDESpermittingprocess.A permit

alreadymaybechallengedif EPA fails to complywith thepublicparticipationrequirements

establishedin theBoardrules. Thatprotectionis sufficient to ensurethat nopermit is issued

withoutprovidingthepublic with therequiredopportunityto comment. Theproposalstating

thatpermitsmaynotbe issuedwithouta “fair opportunityto comment”is thereforeunnecessary,

andsimply injectsanew,vague,andundefinedterminto thewell-definedandestablished

proceduresavailableforpublic participation.We urgethat theProponents’proposednew

subsection 309.105(f)not be adopted.
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ProposedNewSubsection309.105(g) ‘ -

Thisproposedsubsectionwouldprohibit the issuanceofanNPDESpermit if thepermit,

permit conditions,ortheproceduresfollowed in draftingor issuingthepermitwereinconsistent

“with any applicablefederallaw.” Proponentsclaimthatthis languageis necessaryto correctan

errorin theIllinois AppellateCourt’s decisionaffirming,theBoard’sdecisionin thePrairie

RiversNetworkcase. (Proponents’Statement,p. 5). Thatis not thecase. In thePrairieRivers

Networkcase,proponentPrairieRiversNetworkdid arguethattheAgencyshouldhavefollowed

variousUnitedStatesEnvironmentalProtectionAgency(“USEPA”) proceduralregulations

(someofwhich areincludedin theproposedrulesthatproponenthasnow put forward)’. The

Boardcorrectlyfoundthoseregulationsnot to be applicableto Illinois NPDESpermitting. ~

~ PrairieRiversNetworkv. Illinois EnvironmentalProtectionAgencyandBlackBeautyCoal

Company,PCB 01-112, August9, 2001,slip op. at p. 19; PrairieRiversNetworkv. Illinois

ProtectionControlBoard,etal., No. 4-01-0801,October24, 2002,slip op. atpp. 17-18). ..-

TheICA believesthat theproposedlanguagewould atbestengenderconfusionoverthe

applicabilityof specificUSEPAregulationsto Illinois NPDESpermitting. This is ofpartiôular

concerngiventhe structureof40 CFRParts 122-124,which containsomerequirements

applicableto statepermittingandotherswhich,arenot applicable. Wenote thatUSEPAalready.

hasauthorityto objectto stateNPDESpermitsunder40 CFRSection123.44whenUSEPA

believesthat thepermitwould beinconsistentwith federallaw. ‘

TheICS submitsthattheProponents’proposedsubsection309.105(g)is atbest

unnecessaryand atworstcouldcreateconfusionanddelaysin NPDESpermitting.

SECTION 309.107

Proponentsproposeto add anew subsection309.107(c)which would requiretheAgency

to notify theIllinois DepartmentofNaturalResources(“IDNR”) ofanyNIPDESpermit
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applicationoncetheapplicationis determinedto be complete,unlessotherwiseagreedin a

memorandumofunderstandingto bereachedbetweentheAgencyandIDNR. TheICA believes

thatthis is amatter’bestleft to theAgency’sdiscretion. We urgethattheBoardnot adoptthis

proposedrule.

SECTION 309.108

ProposedRevisionof Subsection309.108(c)

Proponentsproposethat 35 Ill. Adm. Code309.108(c)berevisedto elaboratethe

requirementsfor the statementtheAgencyis requiredto makeasto thebasisofthepermit

conditionsincludedin thedraft permit. TheICA hasno commenton thisproposedlanguage.

ProposedNew Subsection309.108(e)

Proponentsproposeanewsubsection309.108(e)which would requiretheAgencyto

preparea“draft” administrativerecordon its tentativedecisionto issueapermit andwould

requiretherecordto demonstratethat anypermitteddischargewill not causeor contributeto the

violation of anyapplicablewaterqualitystandard.

While theICA recognizestheimportanceof thepreparationofaproperadministrative

record,we areconcernedthat theproposalis actuallyintendedto reverseor circumventthe

holdingsoftheBoardandAppellateCourtin thePrairieRiversNetworkcasethal a thirdparty

NPDESpermitappellantshavetheburdenofshowingthatthecontestedpermitshould,nothave

beenissued. Theproposedlanguagewould shift theburdenin permit appealswithout

justification, throughits mandatethat theAgency’sadministrativerecordmustsatisfythe

requirementsoftheproposednewsubsection. Moreover,sincetheAgencyis alreadyobligated

to maintainarecord,includingthedocumentssubmittedto it by theapplicantandthird parties,

this changeis unnecessary. S
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Theonly supportofferedby theProponentsfor theproposednewsubsectionis a

quotationfrom theUSEPANPDESPermitWriters’ Manual. (IProponents’Statement,p. 7). The

Proponentsadmitthat themanual“is not strictly mandatoryon [sic] stateNPDESprograms...“• S

(Iki~J.Themanualactuallycarriesthefollowing disclaimeron its title page: S

“The statementsin this documentareintendedsolelyasguidance.
This documentis not intended,norcanit be relied on, to createany
rightsenforceableby anypartyin litigation with theUnitedStates.
EPA andStateofficials maydecideto follow theguidance
providedin this document,or to actatvariancewith theguidance,
basedon an analysisofspecificsitecircumstances.This guidance
maybe revisedwithout publicnoticeto reflectchangesin EPA’s
policy.”

By its terms,themanualis not evenbindingon USEPAitself. Moreover,thequoted

languagefrom Section11.1.1 ofthemanualdoesnot supportthelanguageProponentswould add

to Section309.108;nordo 40 CFRSections124.9or 124.18,theUSEPAregulationswhich are

cited in themanualasprescribingthecontentsoftheadministrativerecordin aUSEPA

permitting action(theseregulationsarenot applicableto stateprograms).

TheICA urgestheBoardnot to adoptproposed309.108(e). 5 ‘ S

SECTION 309.109

Subsection309.109(a)

Proponentsproposearevisionof35 Ill. Adm. CodeSection309.109(a).Theproposed

revisionis to conformthelanguageof this subsectionto substantivechangesin theNPDES

permittingprocedurewhichtheProponentswouldmakein 35 Ill. Adm. CodeSections309.121

and309.122. TheICA opposesthis changeasunnecessarybecausetheproposedrevisionsto

Sections309.121and309.122shouldnot beadopted,asdiscussedbelow in ourcommentson the

proposedrevisionsto thosesections.
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ProposedRevisionofSubsection309.109(b)

TheICA hasno commenton this proposedrevision.

SECTION 309.110

Proponentsproposethat anewsubsection309.110(f)beaddedto this regulation,which

specifiesthecontentof thepublic noticeofan NPDESpermit applicationrequiredto be givenby

theAgency. TheProponents’proposednewsubsectionwould requireadditionalinformation.

TheProponents.statethat 40 CFRSection124.10(d)(v) requiresthatstateNPDESpermitnotices

provideall ofthe informationwhichwould be requiredby theirproposedlanguage.The

Proponentsallegethat 40 CFRSection123.125requirestheBoardto adopt“rulesregarding

noticethatare at leastasstringentasthefederallyrequiredlanguage.” (Proponents’Statement,

p. 8). ‘

TheICA believesthattheproposednewsubsectionis unnecessaryand could leadto

confusion.

TheexperienceoftheICA’ s membersin NPDESpermittingis that the information

soughtto be requiredby this proposedlanguageis generallyincludedin theAgency’spublic

notices,astheProponentsappearto concede.(Proponents’Statement,p. 8). TheICA doesnot

agreewith theProponentsthat 40 CFRSection123.25requiresstatesto adoptrulesidenticalto

thestate— applicableregulationsin 40 CFRPart 124; thefederalregulationsrequiresthat the

proceduresfollowed by stateNPDESauthoritiesbe thesameormorestringent. TheBoard’s

Part309 ruleswereapprovedby USEPAeventhoughtheydo not includelanguageidenticalto

all ofthevoluminousstate— applicableUSEPAPart124 regulations.Theproposedrevisionsare

thereforeunnecessaryto achievecompliancewith federalrequirements.

If theBoardshouldseemerit in expresslyincorporatingtherequirementsof 40 CFR

Section124.10(d)(v)into Part309, the ICA would suggestthat theBoardnot employthe
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Proponents’redraftedfederallanguage.TheProponents’languagewould requireadescription

of “proceduresfor theformulationoffinal determinations”wherethefederalregulationrefersto

“commentprocedures.”Proponents’languageis muchmorevaguethantherelatively

straightforwardfederallanguageandappearswell suited- if not calculated- to serveasabasis

for permitchallengesbasedon allegedpublicnoticedeficiencies.

TheICA urgesthattheBoardnot adopttheProponents’proposedsubsection309.110(f),

butalsourgesthatif theBoarddoesadopttheproposal,theBoardshould substitutethephrase

“commentprocedures”for “proceduresfor theformulationoffinal determinations.”

SECTION 309.112

TheProponentsproposeto amendthissectionto addreferencesto Sections309.121and

309.122. Thisproposedrevisionis to accommodatechangesproposedto theformersectionand

theproposedadoptionof anewsection. TheICA believesthat therevisionproposedfor this

sectionis unnecessarybecausethesubstantivechangesshouldnotbemadefor thereasonsset..-

forth in ourcommentson thosesections.

- SECTION 309.113 .

Proponentsproposethat subsection309.113(a)be amendedto addsix newsubdivisions

with additionali’nformation which theAgencywouldbe requiredto includein its fact sheet

requiredfor certainNPDESpermits.

Proposednewsubdivision(a)(5)1 is aparaphraseof languagefrom 40 CFRSection

124.8(a). As notedabovein ourcommentson theproposedrevisionsto 35 111. Adm. Code

Section309.110,statesarerequiredto follow theproceduresset forth in the federal.rule,not

incorporateidenticallanguagein theirownNPDESregulations.Basedonourmembers’

Proponentswould renumberexistingSection309.113(a)(5)as309.113(a)(1O),so that309.113(a)(5)-(9)and—(11) in

Proponents’proposedarenewsubdivisions.

8



experiencewith theirownNPDESpermits,theICA believesthat theAgency alreadyincludesa

discussionof factsandquestionsconsideredin its fact sheets.ProposedSection309.113(a)(5)

appearsto beunnecessary.

Theremainingproposedsubdivisionswould requireinformation~ requiredby any

federalregulation,2but aretakenfrom theNPDESPermitWritersManual. As discussedabove,

this manualis aguidancedocument,notbindingon USEPA oron thestateNPDES authorities.

TheICA questionswhy theAgencyshouldbe boundto follow USEPAguidanceasa legal

requirementwhenUSEPAhasnot evenseenfit to bind itself to follow theguidancedocument.

We are againconcernedthattheeffect oftheproposalwould beto delayNIPDES permitting

proceduresandto providetechnicalgroundsfor objectionsto permits. TheICA urgesthat the

newsubdivisionsproposedto beaddedto Section309.113(a)not be adopted.3

SECTION 309.117

Proponentsproposeto adda sentenceto 35 Ill. Adm. CodeSection309.117requiringthe

Agency“or the[permit] applicant”to identify the“documentsor othermaterialsreferredto or

reliedon. . .to supportthetentativedecision.. .“ at thepre-decisionpublic hearing.Proponents

cite theNPDESPermitWriters’ Manualandtheneedfor a cleardefinition ofthecontentofthe

administrativerecordfor purposesofappeal. (Proponents’Statement,p. 9).

TheICA submitsthattheProponents’rationaledoesnotsupporttheproposedlanguage,

which would requireidentificationofthe administrativerecordatapre-decisionalpublic

hearing. As explainedbelow in theICA’s commentson proposedSection309.123,the

administrativerecordin Agencypermittingdecisionsis alreadydefinedby existingBoard

2 Proponentsstatethatthe additionalinformationrequirementsare“necessary...to comply with 40 CFR Section 124.56”

(Proponents’.Statement,p. 8) but do not explainwhy. Noneofthespecificproposedrequirementsappearsin 40 CFR
Section124.56. ‘ -

The proposalalsoincludesaminor revisionto existing35 Ill. Adm. CodeSection309.113(a)(5)(A),whichProponents
would renumberasSection309.113(a)(10)(A).TheICA hasno commenton this revision.
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proceduralregulations. Evenif therewereaneedfor greaterspecificityin this defmition,the

Proponentsoffer no justificationfor requiringidentificationofthis recordat apre-decisional

public hearing.4TheICA urgesthattheproposedrevisionto Section309.117notbe adopted. -

SECTION 309.119

Proponentsproposearevisionof 35 Ill. Adm. Code309.119. Theproposedrevisionis to

conformthelanguageofthis subsectionto substantivechangesin theNPDESpermitting

procedurewhich’theProponentswould makein 35 Ill. Adm. Code309.121 and309.122.The

ICA opposesthis changeasunnecessary.becausetheproposedrevisionsto Sections309.121and

309.122shouldnot be adopted,asdiscussedbelow in .our commentson theproposedrevisionsto

thosesections. ‘

SECTION 309.120

Proponentsproposeanew Section309.120whichwould requirebothpublic commenter

andpermit applicantsto “raiseall reasonablyascertainableissuesandsubmitall reasonably ‘--

availableargumentssupportingtheirpositionby thecloseofthepublic commentperiod..

Proponentscite 40 CFRSection124.13,whichtheyconcedeis notbindingon states,assupport

for thisproposal,andstatethat“There is no excusefor failing to presentargumentsto Illinois

EPAduring thecommentperiod.” (Proponents’Statement,pp. 9-10). TheICA hasno objection

to theproposalexceptto theextentthat it would applyto permit applicants.We believethatthe

proposalignoresthe fundamentaldifferencebetweenpermit applicantsandpublic comrn’enters.

Thepublic participationproceduresprovided‘by theBoard’sPart309 rulesprovidethe

mechanismfor interestedmembersofthepublic to presenttheirviews andanypertinentfactson

a proposedpermitto theAgency. Thepermit applicantandtheAgency,however,areengaged

“ Thecitedportion of theNPDESPermitWriters’ Manu~i,paragraph11.1.1,merelyrecommendsthattherecordbeavailable
to thepublic.
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in anongoingprocess,which entailsdirect communicationregardingtheproposedpermit. There

is nojustificationfor limiting issuesandargumentswhich maybe raisedby apermit applicantto

thoseraisedin thepublic commentperiod. TheICA urgesthat if theproposedsectionis -

adopted,referencesto “the applicant”be deleted. -

SECTION 309.121;SECTION 309.122

Proponentsproposetwo newsectionsfor reopeningthepublic commentperiod.

ProponentsstatethatproposedSection309.121 is basedon 40 CFRSection124.13(a)andthat

proposedSection309.122is basedon 40 CFRSection124.14(b). (Proponents’Statement,p.

10): Proponentsconcedethat 40 CFRSection124.14is notbindingon states(~~)but contend

that thedecisionsof theBoardandoftheAppellateCourtin thePrairieRiversNetworkcase

demonstratethat thesenewprovisionsarenecessaryto permit effectivepublic participation.

(IIkjcI,atpp. 10-11).

TheICA submitsthat theBoard’sowndecisionin thePrairieRiversNetworkundercuts

theProponents’argument. TheBoarddid not find, astheProponentsassume,thatPrairieRivers

Networkshouldhavehad additionalopportunityto comment,but thattheBoard’sPart309

regulationsprecludedPrairieRiversNetworkfrom furthercomment. TheBoardactuallyfound

thatundertheexistingPart309 regulations,PrairieRiversNetworkfailedto showthat it wasnot

affordedameaningfulopportunityto participatein thepermittingprocess.PrairieRivers -

Networkv. EPA andBlackBeautyCoal Company,PCB01-112(August9, 2002)slip op. at p.

19.

TheICA urgesthat theproposednewsectionsnot beadopted.Neitherproposedsection

is necessary,andtheICA is concernedthat theycouldcausesubstantialdelaysin theNPDES

permittingprocess.ProposedSection309.121is extremelyunclearas drafted,andwould create

confusionin permit reviews. Bothproposedsectionswould lendthemselvesto endlessroundsof
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comment(or to disputesin administrativeappealsasto whetherfurtherroundsofcomment

shouldhavebeenallowed). TheProponentssuggestafar-fetchedhypotheticalsituationin which

“effluent limits or critical monitoring” requirementsaredeletedfrom adraftpermitprior to

issuanceofthefinal permit. (Proponents’Statement,p. 11). TheICA submitsthatthemore

likely scenariois onein which theAgencymakesrevisionsto adraftpermit in aneffort to

addresscommenters’concerns,andthecommenterssubmitadditionalcommentswhich dismiss

theAgency’sefforts asinsufficient. It is importantto keepin mind thatEPA is already

requiredto notify stakeholdersif significantchangesaremade,andthat if theyobjectto these

changes,an appealis theproperavenuefor redress.Theagencyhasto balancetheinterestin

obtainingopportunityto commentwith the interestin obtainingtimely permit decisionsto ensure

economicstability, by allowing dischargersto continueexistingoperationsandto modifyor

expandthoseoperationswithout unduedisruptionsoruncertainty.The existingregulationshave

achievedthenecessarybalancewhile complyingwith all stateandfederalrequirements,and - ‘

shouldnotbedisturbed.

- SECTION 309.123 -

Proponentsproposea newSection309.123to define“recordbeforetheAgency.”

Proponentsstatethat thisproposalis intendedto preventconfusionin appealhearings.

(Proponents’Statement,p. 14). ‘

TheBoardalreadyhasaregulation,35 Ill. Adm. CodeSection105.212(b),which

specifiesthecontentoftheAgency’sadministrativerecord. Proponentsdo notarguethatthe -

definitionofthe’recordin Section105.212 is deficient;theysimplyignoretherule andproposea

newrule. This revisionis unnecessaryandthe ICA recommendsthatit notbe adopted.
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SECTION 309.143

Proponentsproposethatanewsubsection309.143(a)beaddedto require“that effluent

limitations in NPDES permitscontrolall pollutantssufficiently suchthat[sic] thedischargedoes

not causeor contributeto aviolation ofwaterquality standardsincludingnarrativestandards.”

(Proponents’Statement,p. 14). Proponentsarguethat this languagemustbeaddedto the

Board’sPart309 regulationsbecauseit appearsin 40 CFRSection122.44(d)(l)(i). ~ p. 15).

As notedabovein our commentson the.proposedrevisionto 35 Ill. Adm. CodeSection

309.110,Illinois is notrequiredto adoptlanguageidenticalto theUSEPAregulationseven

wheretheregulationsareapplicableto stateprograms.TheProponentsimplicitly concedethis

by proposingto incorporateonly oneparagraphof subsection122.44(d),perhaps10%of the

total contentof thefederalsubsection.

Proponentsdo notmakeanyattemptto explainwhy existing 35 Ill. Adm. CodeSection

309.141(d)(l),which requiresNPDESpermitsto contain“[a]ny more stringent ..

limitation. . .necessaryto meetwaterquality standards.. .“ doesnot adequatelyaddressthe

relationshipbetweenNPDES permit effluent limitations andwaterqualitystandards.Their

proposalappearsto be an effort to selectlanguagefrom theUSEPAruleswhichpermit

opponentsmight find usefulin futurepermit appeals. Theyhavefailed tojustify theirproposal

to adda newsubsection309.143(a)andtheICA urgesthatit notbeadopted. S - -‘

SECTION 309.146

ProposedRevisionofSubsection309.146(a)(2)

Proponentsproposeto revisesubsection309.l46(a)(2)by addinglanguageprovidingthat

the reportsrequiredfrom NPDESpermitteesshallbe adequateto determinecompliancewith

permitconditions. Proponentsacknowledgethat this languageis not takenfrom TJSEPA

regulationsbut from theNPDESPermitWriters’ Handbook~(Proponents’Statement,p. 15).

13



AgaintheICA questionsthewisdomofwriting languagefrom guidancedocumentsinto

theBoard’sPart309 regulations.Thisproposedrevisionappearsto beanotherintendedto

augmentthearsenalofmaterialavailableto berelied on by NPDESpermit opponentsin permit

appeals.If this proposalis actuallyintendedto remedyanyrealproblemunderexistingNPDES

permittingprocedures,theProponentshavefailedto provideany informationdocumentingthe

existenceoftheproblem. In fact,no suchproblemexists. TheICA urgesthat theproposal

revisionofsubsection309.146(a)(2)notbe adopted.

ProposedRevision’ Subsection309.146(a)—New309.146(a)(5)

Proponentsproposethat anewsubdivision(5) beaddedto subsection309.146(a)andthat

existing309.146(a)(5)be renumbered.Thenewsubdivisionwould containlanguagefrom 40

CFRSection122.48,whchtheProponentscontendis requiredto satisfyfederalrequirements.

(Proponents’Statement,p. 15).

Viewedon its face,theproposednewlanguageseemsto duplicateexisting requirements --

of subsection(a) in an awkward5andredundantmanner.Proponentsexplain,however,thatthe

revisionis necessaryto correct“confusion.” “[I]t hassometimesby [sic] ‘seenasacceptableto

issuea permitwithout all of the.keymonitoringtermsin thepermit.. .“ (Proponents’Statement,

pp. 15-16).

The“confusion” to whichtheProponentsrefer is presumablytheBoard’sdecisionin the

PrairieRiversNetworkcase.ProponentPrairieRiversNetworkarguedthat theAgencyshould

nothaveissuedan NPDESpermitto BlackBeautyCoalCompanywith acondition’ that the

permitteesubmitamonitoringplanfor Agencyapproval(ratherthanfurtherdelayingthepermit

~ Existing subsection309.146(a)beginswith thephrase“The Agencyshall require...”followedby alist ofdependentclauses
containingthespecificrequirements.Theproposedrevisionwould insertacompletesentencebeginning“All permitsshall
specify into thestring ofclauses.
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andseekingpublic commenton themonitoringplan). TheBoardrejectedPrairieRivers

Network’sargument.

AssumingthatProponentsareattemptingto overrulethisportionoftheBoard’sPrairie

RiversNetworkdecisionsubsilentio, theICA submitsthattheproposedlanguagewouldnot

necessarilyhavethis effect. Nothing in thefederalrule copiedin thisproposedlanguage

‘prohibits whattheAgencydid in thePrairieRiversNetworkcase,which wasentirely

appropriate.TheproposedlanguagewouldmerelymakeSection309.146longerandmore

confusing,andperhapsprovidepermit opponentswith moreopportunitiesto utilize permit

appealsto delayorpreventimportantprojectsfrom occurring. Theexistingrulesarefully

sufficient to complywith applicablerequirements,so ICA urgesthat thisproposalnot be

adopted.

CONCLUSION

TheProponents’rulemakingproposalwould not improveopportunitiesfor effective

public participationin Illinois NPDES permitting. Theproposalinsteadwould createadditional

paperworkandproceduralrequirements,andmultiply opportunitiesfor diehardopponentsof

projectsrequiringNPDESpermitsto delaythosepermitsthroughunfoundedadministrative

appeals.TheICA urgestheBoardnot to adopttheproposal.

Respectfullysubmitted,

FredricP. Andes
Counselfor IndianaCoalAssociation

Dated:March 24, 2003

FredricP. Andes -

Barnes& Thornburg -

10 5. LaSalleStreet,Suite2600
Chicago,Illinois 60603 .

(312)214-1313
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CERTIFICATE OF SERVICE

I, theundersigned,certify thatI haveservedtheattachedNOTICE OF FILING,

APPEARANCEOFFREDRICP. ANDES, andPREFILEDTESTIMONY OFFREDRICP.

ANDES,by U.S. Mail, uponthepersonsincludedon theR03-19ServiceList, below.

Dated: March 25, 2003

R03-19 ServiceList

W.C. Blanton
Blackwell SandersPeperMartin,LLP
2300Main, Suite 1000
KansasCity, MO 64108

Larry Cox
DownersGroveSanitaryDistrict
2710Curtiss Street
DownersGrove,IL 60515

JamesL. Daugherty,District Manager
ThomCreekBasinSanitaryDistrict
700 WestEndAvenue
ChicagoHeights,IL 60411

JohnDonahue
City ofGeneva
1800SouthStreet
Geneva,IL 60134

DennisL. Duffield, Director.
DepartmentofPublicWorksandUtilities
City ofJoliet
921 E. WashingtonStreet
Joliet, IlL 60431

AlbertEttinger
EnvironmentalLaw & PolicyCenter
35 E. WackerDrive, Suite1300
Chicago,IL 60601-2110

SusanM. Franzetti
SonnenscheinNath& Rosenthal
8000SearsTower
Chicago,IL 60606

LisaM. Frede
ChemicalIndustryCouncil
9801 W. HiggensRd, Suite515
Rosemont,IL 60018

DorothyGunn,Clerk (personalservice)
Illinois PollutionControlBoard
100W.Randolph,Suite 11-500
Chicago,IL 60601

JamesT. Harrington
Ross& Hardies
150N. Michigai~,Suite2500
Chicago,IL 60601

RoyM. Harsch
Gardner,Carton& Douglas
QuakerTower, 321 N. Clark
Chicago,IL 60610-4795

RonHill
MetropolitanWaterReclamationDistrict
100E.Erie S

Chicago,IL 60611,



frwin Polls
.1

Katherine Hodge
HodgeDwyerZeman
3150RolandAvenue,P.O. Box 5776
Springfield, IL 62705-5776

FredL. Hubbard
AttorneyAt Law
415 NorthGilbert Street,P.O.Box 12
Danville, Illinois 61834-0012

Illinois DepartmentofNaturalResources
Office ofLegalServices
OneNaturalResourcesWay
Springfield, IL 62702-1271

GeraldT. Karr, AssistantAttorneyGeneral
Qffice oftheAttorneyGeneral
EnvironmentalBureau
188 W. Randolph,20th Floor
Chicago, IL 60601

Vicky McKinley -

Evanston Environment Board
223 Grey Avenue
Evanston,IL 60202’

RobertA-. Messina,GeneralCounsel
ThomasG. Safley
Illinois EnvironmentalRegulatoryGroup
215 EastAdamsStreet
Springfield, IL 62701

2

MetropolitanWaterReclamationDistrict
6001 .WestPershingRoad
Cicero,Illinois 60804

Michael G. Rosenberg
MetropolitanWaterReclamationDistrict
100 EastEri~Street -

Chicago,IL6O611

SueA. Schulz-

MaryG. Sullivan -

General&‘ AssociateCorporateCounsel
Illinois-AmericanWaterCompany
300 NorthWaterWorksDrive
Belleville, IL 62223

SanjayK.Sofat
ConnieL. Tonsor
Illinois ‘EnvironmentalProtectionAgency
1021NorthGrandAve. East
Springfield,IL 62794-9276

JoelSternstein
AssistantAttorneyGeneral
EnvironmentalBureauNorth
188 WestRandolphStreet,

20
th Floor ‘

Chicago,IL 60601 -

Marie Tipsord(personalservice)
HearingOfficer, Pollution ControlBoard
1QO WestRandolph,Suite 11-500
Chicago,IL 60601




