
B
E

F
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E

T
H

E
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L
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O
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P
O

L
L

U
T
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N

C
O

N
T

R
O

L
B

O
A

R
D

M
A

R
T
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M

A
G

G
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.

P
etitioner,

p

1
••

v.
N

o
.P

C
B

1
3

-1
0

I

C
O

U
N

T
Y

O
F

W
IN

N
E

B
A

G
O

,
W

IN
N

E
B

A
G

O
C

O
U

N
T

Y
B

O
A

R
D

and
W

IN
N

E
B

A
G

O
L

A
N

D
F

IL
L

C
O

M
P

A
N

Y
,

L
L

C
.

R
espondents.

NOV
U

82012
N

O
T

IC
E

O
F

F
IL

IN
G

STA
TE

O
F

ILLIN
O

IS
T

o:
A

ll
C

ounsel
of

R
ecord

O
lIU

tion
C

ontrol
B

oard
See

A
ttached

S
ervice

L
ist

P
L

E
A

S
E

T
A

K
E

N
O

T
IC

E
that

on
N

ovem
ber

8,
2012,

I
filed

w
ith

the
C

lerk
of

the
Illinois

P
ollution

C
ontrol

B
oard,

100
W

est
R

andolph,
Suite

11-500,
C

hicago,
Illinois,

the
attached

M
O

T
IO

N
T

O
Q

U
A

S
H

S
U

B
P

O
E

N
A

,
a

copy
of

w
hich

is
herew

ith
served

upon
you.

A
ncel,

G
unk,

D
iam

ond,
B

ush,
D

iC
ianni

&
K

rafthefer,
P.C

.

I)E
R

K
E
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P

R
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E
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T
hom
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G

.
D

iC
ianni

T
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G

.
D

iC
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/
A

R
D

C
#03
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A
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N
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N
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N
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T
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E

F
E
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D
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C
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T

R
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P.O
.

B
ox

1389
R

ockford,
IL

61105-1389

P
etitioners,

M
ichael

S.
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C
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C
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C
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404
E

lm
S

treet
Suite
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S
cott

H
.
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C
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W
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L
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L

L
C

John
L
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C
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E
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O
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W
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W
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/
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R
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R
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W
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C
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S
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A
ttorney’s

O
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D
avid
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K

urlinkus
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W
est
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R

ockfbrd,
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R
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ydocs\H

incks\1
T

G
D

\M
aggio

-
IL

Pol
C

ont
B

d\S
ervice

L
istd

o
c



B
E

FO
R

E
T

H
E

IL
L

IN
O

IS
PO

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

M
A

R
T

IN
M

A
G

G
IO

,

Petitioner,

R
E

C
E

V
E

D
C

L
E

R
K

’S
O

FFIC
E

NUV
U

112012

S
T

hT
E

O
F

ILLIN
O

IS
P

ollution
C

ontrolB
oard

C
O

U
N

T
Y

O
F

W
IN

N
E

B
A

G
O

,
W

IN
N

E
B

A
G

O
C

O
U

N
T

Y
B

O
A

R
D

and
W

IN
N

E
B

A
G

O
L

A
N

D
F

IL
L

C
O

M
PA

N
Y

,
L

L
C

.

R
espondents.

M
O

T
IO

N
T

O
Q

U
A

S
H

S
U

B
P

O
E

N
A

N
O

W
C

O
M

E
S

D
erke

J.
Price,

the
assigned

hearing
officer

in
this

m
atter,

by
and

through

his
attorneys,

A
ncel,

G
unk,

D
iam

ond,
B

ush,
D

iC
ianni

&
K

rafthefer,
P.C

.,
and

m
oves

to
quash

the
subpoena

served
on

him
,

and
in

support
states

as
follow

s:

1.
A

subpoena
has

been
issued

for
D

erke
J.

Price,
the

hearing
officer

for
the

above-

captioned
m

atter,
to

give
his

deposition
on

N
ovem

ber
15,

2012.
(A

copy
of

the
subpoena

is

attached
as

E
xhibit

A
.)

For
the

reasons
that

follow
,

the
subpoena

should
be

quashed.

2.
T

he
C

lerk
ofthe

Illinois
P

ollution
C

ontrol
B

oard
has

statutory
authority

to
issue

a

subpoena
in

connection
w

ith
a

m
atter

before
the

B
oard.

H
ow

ever,
the

B
oard

can
“quash

or

m
odify

the
subpoena

if
it

is
unreasonable

or
irrelevant.”

Ill.
A

dm
iri.

C
ode,

T
itle

35,
C

hap.
1,Part

101,
Sec.

101.622.

3.
T

he
Illinois

A
dm

inistrative
C

ode
sets

forth
the

statutory
authority

and
duties

of

hearing
officers

hired
by,

and
handling

cases
for,

the
B

oard.
Ill.

A
dm

in.
C

ode,
T

itle
35,

C
hap.

1,

Part
101,

Sec.
101.610.

T
here

is
no

duty
im

posed
on

a
hearing

officer
to

provide
testim

ony

during
any

proceedings
on

review
or

appeal
ofthe

hearing
officer’s

decision,
Id.

4.
Illinois

courts
have

determ
ined

that
an

adm
inistrative

hearing
officer

Is

responsible
for

w
eighing

evidence,
determ

ining
the

credibility
of

w
itnesses

and
resolving

V
N

o.
PC

B
13-10



conflicts
in

testim
ony.”

Y
oung

v.
B

oard
o
fE

duc.
O

f C
ity

o
fC

hicago,
338

I1l.A
pp.3d

522,
529-30,

788
N

.E
.2d.

1153
(1st

D
ist.

2003).
C

ourts
have

also
held

that
w

hen
review

ing
the

decision
of

an

adm
inistrative

agency,
the

review
ing

body
“is

lim
ited

to
review

ing
the

record
w

hich
w

as
before

the
agency

and
m

ay
not

consider
new

or
additional

evidence
in

support
of

or
in

opposition
to

any

finding,
order,

determ
ination

or
decision

of
the

adm
inistrative

agency.”
C

orn
ito

v.
Police

Bd.
O

f

C
ity

o
fC

hicago,
317

Ill.A
pp.3d

677,
692-3,

739
N

.E
.2d.

942
(1st

D
ist.

2000).
If

a
determ

ination

is
m

ade
that

additional
evidence

is
necessary

for
a

full
and

proper
review

of
the

adm
inistrative

decision,
“[t]he

A
dm

inistrative
R

eview
L

aw
does

perm
it

a
review

ing
court

discretion
to

rem
and

the
case

back
to

the
agency

for
further

developm
ent

ofthe
record,

ifnecessary.”
Id.

5.
In

C
ornito,

the
plaintiffs

requested
subpoenas

of
the

board
m

em
bers

w
ho

issued

the
adm

inistrative
decision

in
order

to
find

out
w

hich
evidence

the
board

m
em

bers
review

ed

prior
to

entering
their

decision.
T

he
appellate

court
held

that
“the

trial
court

w
ould

have

im
properly

adm
itted

additional
evidence

by
allow

ing
the

depositions,
in

violation
of

the
general

rule
prohibiting

the
trial

court
from

considering
new

or
additional

evidence
in

an
action

to
review

the
decision

of
an

adm
inistrative

agency.”
Id.

In
another

adm
inistrative

review
case

in
w

hich

the
plaintiffs

sought
to

introduce
subpoenaed

testim
ony

on
review

,
the

appellate
court

held
that

“rather
than

hearing
or

considering
new

evidence
the

trial
court

deem
ed

necessary
upon

review
,

the
trial

court
should

have
rem

anded
the

m
atter

to
the

adm
inistrative

agency
for

a
hearing

to

receive
this

necessary
evidence.

W
e

determ
ine

that
the

court
erred

by
accepting

and
considering

evidence
that

w
as

no
presented

in
the

adm
inistrative

proceeding.”
G

ezendoifv.
W

ashington,
207

Il1.A
pp.

3d
397,

400,
565

N
.E

.2d
1054

(2d
D

ist.
1991).

6.
In

the
case

at
hand,

the
H

earing
O

fficer
had

a
duty

to
prepare

a
com

plete
and

accurate
record

of
proceedings

to
be

filed
w

ith
the

B
oard.

See
Ill.

A
dm

in
C

ode,
T

itle
35,

C
hap.



1,
Part

101,
Secs.

102.418,
105.116

and
105.212.

T
he

C
ode

states
that

any
appeal

of
this

B
oard’s

decisions
m

ust
be

“based
exclusively

on
the

record
before

the
A

gency
at

the
tim

e
the

perm
it

or
decision

w
as

issued,
unless

the
parties

agree
to

supplem
ent

the
record

pursuant
to

Section
40(d)

of
the

[E
nvironm

ental
Protection]

A
ct.”

Ill.
A

dm
in.

C
ode,

T
itle

35,
C

hap.
1,

Part

105,
Sec.

105.2
14.

Section
40(d)

of
the

A
ct

contains
sim

ilar
language

stating
that

“the
decision

of
the

B
oard

shall
be

based
exclusively

on
the

record
before

the
A

gency
including

the
record

of

hearing.”
415

IL
C

S
5/40(d).

7.
T

here
is

no
relevant

testim
ony

the
H

earing
O

fficer
could

provide
that

w
ould

m
aterially

assist
the

B
oard

in
determ

ining
w

hether
any

basis
exists

to
provide

the
P

etitioner
the

relief
requested.

T
he

record
had

been
established

and
the

B
oard

m
ust

base
its

decision
on

that

record.
T

he
H

earing
O

fficer
through

a
deposition

cannot
add

evidence
to

that
record.

It
w

ould

appear
that

the
P

etitioner
w

ishes
only

to
fish

b
r

testim
ony

about
w

hat
evidence

the
H

earing

O
fficer

credited.
A

s
in

C
orn

ito,
how

ever,
allow

ing
the

subpoenaed
deposition

of
the

H
earing

O
fficer

for
that

purpose
w

ould
be

im
proper.

R
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R
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R
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H
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F
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R
,

P
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.
A

ttorney
for

D
erke

J.
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D
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F
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C
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efore

the
Illinois

P
ollution

C
ontrol

B
oard

M
A

R
T

IN
M

A
G

G
IO

,
))

P
etitioner.

)

v.
)

P
C

B
13-10

)
C

O
U

N
T

Y
O

F
W

IN
N

E
B

A
G

O
,

W
iN

N
E

B
A

G
o

)
C

O
U

N
T

Y
B

O
A

R
E

)
and

W
IN

N
E

B
A

G
O

)
L

A
N

D
F

IL
L

C
O

M
P

A
N

Y
,

L
L

C
,

)

R
espondents.

)

S
U

B
P

O
E

N
A

F
O

R
D

E
P

O
S

IT
IO

N

T
O

:
D

erke
J.

P
rice

A
ncel,

G
unk,

D
iam

ond.
E3ush,

D
icianni

&
K

rafthefer,
P.C

.
1979

N
.

M
ill

St.,
S

uite
2(17

N
aperville,

IL
60563

dpriec@
ancelglink.com

P
ursuant

to
Section

5(c)
o
f

the
E

nvironm
ental

P
rotection

A
ct

(415
IL

C
S

5/5(e)

(2002))
and

35
Ill.

A
dm

.
C

ode
101,

S
ubpart

F,
you

are
ordered

to
attend

and
give

testim
ony

at

the
hearing/deposition

in
the

above—
captioned

m
atter

at
10:00

n.m
.

on
N

ovem
ber

15,
2012

at

4580
W

eaver
P

arkw
ay,

C
onference

R
oom

.
W

arrcnville,
IL

60555.

Y
ou

are
also

ordered
to

bring
w

ith
you

d
o

c
u

m
e
n

ts
relevant

to
the

m
atter

under

consideration
and

designated
herein:

N
one

F
ailure

to
com

ply
w

ith
this

subpoena
w

ill
su

b
ect

you
to

sanctions
under

35
111.

A
dm

.
C

ode
101

.622(g)
and

101802.

E
N

T
E

R
:

//
X

/
i
t

[)orothy
N

i.
G

unn,
C

lerk
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C
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a
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0
Y
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P
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N
ovem
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2012.

S
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N
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R
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N
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G
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S
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N
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F
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C
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M
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R
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