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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
)
PETITION OF MIDWAY RACS, LLC )] AS 12-003
FOR AN ADJUSTED STANDARD FROM ) (Adjusted Standard-Air)
35LL. ADM. CODE § 218.586 )
RECOMMENDATION

NOW COMES the Illinois Environmental Protection Agency (“Illinois EPA” or
“Agency”) by its attorney, Kent E. Mohr Jr., in response to the Amended Petition for an
Adjusted Standard of Midway RACS, LLC ("Midway” or “Petitioner™} from the Stage Il vapor
recovery (“Stage I} requirements codified at 35 Ill. Adm. Code § 218.586. Pursuant to 35 IlL.
Adm. Code § 104.416, the [llinois EPA does not object to the Illinois Pollution Control Board
(“Board”} granting the Amended Petition of Midway with the adjusted standard langunage
specified in this Recommendation. In support of its Recommendation, the [llinois EPA states as
follows.

L BACKGROUND

I. On April 11, 2012, Midway filed a Petition for Adjusted Standard (“Petition™)
pursuant to Section 28.1 of the Illinois Environmental Protection Act (“Act™), 415 ILCS 5/28.1,
and 35 Ill. Adm. Code Part 104, Subpart D. Specifically, the Petition requests that the Board
grant an adjusted standard from Stage I, codified at 35 IIl. Adm. Code § 218.586, and require, in
place of Stage I1, that Midway comply with the standards of the federal onboard refueling vapor
recovery (“ORVR”) regulations at a new Chicago Midway International Airport Consolidated
Rental Car Facility (“CRCF”) that is not currently subject to the applicable provisions of 35 I1L
Adm. Code Part 218, Subpart Y, entitled “Gasoline Distribution,”

2. On May 15, 2012, Midway filed with the Board a certificate of publication
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required by 35 Ill. Adm. Code § 104.410 certifying that it provided notice of its Petition in
accordance with 35 Ill. Adm. Code § 104.408. The notice appeared in the Chicago Sun-Times
on April 18, 2012.

3. On May 17, 2012, the Board issued an Order finding Midway’s Petition deficient
and directed Midway to file an amended petition by June 15, 2012. Specifically, in its Order, the
Board found that Midway failed to address the Section 28.1(c) factors, except 28.1(c)}(4). In
addition, the Board found that Midway must include supporting documents as opposed to
references to websites, and that if Midway is not an individual, it must appear through an
attorney licensed and registered to practice law.

4, On June 15, 2012, Midway filed a motion for extension of time to file an
amended petition to July 9, 2012. The Illinois EPA did not object to Midway’s motion.

5. On June 21, 2012, the Board Hearing Officer granted Midway’s motion for
extension of time and required Midway to file an amended petition by July 9, 2012.

6. On July 6, 2012, Midway filed an amended petition (“Amended. Petition™)
addressing the deficiencies noted in the Board’s May 17, 2012, Order.

7. On July 26, 2012, the Board issued an Order finding that Midway’s notice met the
requirements of Section 28.1 of the Act and that its Amended Petition met the content
requirements of 35 I1l. Adm. Code § 104.406. Also, the Board accepted the matter for hearing.

8. Pursuant to 35 Ill. Adm. Code § 104.416, the Illinois EPA is required to make a
recommendation to the Board on the disposition of a petition or amended petition for an adjusted
standard within forty-five (45) days after filing of the petition or amended petition.

9. The Board promulgated 35 I1l. Adm. Code § 218.586 to implement the Stage II

requirements of Section 182(b)(3}(A) of the Clean Air Act (“CAA”) (42 US.C. §
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7511a(b)(3)(A)) (Exhibit 1).'

10. Section 218.586 requires gasoline dispensing operations located in the Chicago
ozone nonattainment area that dispense an average monthly volume of more than 10,000 gallons
of motor vehicle fuel per month fo install, operate, and maintain Stage Il systems that are
certified by the California Air Resources Board as having a vapor recovery and removal
efficiency of at least 95% by weight.

11.  As Midway states in its Amended Petition, “[t]he Board adopted Stage II vapor
recovery . . . R91-30, 16 Il Reg. 13864, cffective August 24, 1992. (The Board also adopted
clean-up amendments to the regulation as [sic] R93-9, 17 Ill. Reg. 16636, effective September
27, 1993.) The U.S. Environunental Protection Agency (“USEPA”) approved [linois’ Stage 11
vapor recovery rules as part of the state implementation plan (“SIP”) as [sic] 58 Fed. Reg. 3841
(Jammary 12, 1993)." Amend. Pet. at 3.

12.  Section 202(a)(6) of the CAA required USEPA to promulgate standards for the
control of vehicle refueling emissions. 42 U.S.C. § 7521(a)}(6) (Sec Amend. Pet. at Exhibit 2).
Specifically, Section 202(a)(6) required passenger vehicles to be equipped with ORVR systems
that provided a minimum evaporative emission capture efficiency of 95%. Id. (See Amend. Pet.
at Exhibit 2). USEPA has indicated that ORVR has an in-use control efficiency of 98%. 77 Fed.
Reg. 28772, 28777 (May 16, 2012) (Exhibit 2).

13.  In accordance with CAA Section 202(a)(6), ORVR systems were required fo be
phased-in based on a percentage of each manufacturer’s fleet of vehicles beginning with the
fourth model vear after the model year mn which the standards were prommulgated. 42 US.C. §

7521(a)(6) (See Amend. Pet. at Exhibit 2). USEPA prommigated ORVR standards on April 6,

! Section 10(D) of the Act, 415 1LCS 5/ 1(D}, also required the Board fo adopt Stage I in accordance with CAA
Section 182.
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1994, 59 Fed. Reg. 16262 (April 6, 1994) (Exhibit 3). All new passenger cars have been
equipped with ORVR systems since 2000 and most other new gasoline-powered motor vehicles
have been equipped with ORVR since 2006. 77 Fed. Reg. at 28774 (Exhibit 2).

14, In CAA Section 202(a)(6), Congress allowed for the eventual elimination of Stage
1T once ORVR became wi&espﬁ'eaﬁfﬁ 42 U.8.C. § 7521({a}6) {See Amend. Pet. at Exhibit 2).

15, On December 12, 2006, USEPA issued a memorandum providing guidance to
states regarding the removal of Stage II where states demonstrate that widespread use of ORVR
at Exhibit 4. This memorandum specifies that if a SIP revision submittal demonstrates that 95%
of the vehicles in a rental fleet refueling at a rental car facility are equipped with ORVR and that
this level of ORVR use will not decrease, then widespread use of ORVR can be established and
Stage II can be removed or waived for that particular fleet refueling at that particular facility.
See Amend. Pet, at Exhibit 4.

16. A vacuum-assist vapor recovery system is a commonly used control device for
compliance with Stage II. This Stage 1I system uses a vacuum pump on the vapor return line to
draw the gasoline vapors from the vehicle fill pipe back into an underground/aboveground
storage tank.

17.  ORVR systems installed in vehicles utibze an activated carbon canister. During
refueling, gascoline vapors are forced into the carbon canister and are captured by the active
carbon. Ultimately, the gasoline x}apors are drawn into the engine and burned as fuel when the

engine 1s started.

? Effective May 16, 2012, the USEPA determined that widespread use of ORVR had occurred throughout the
national motor vebicle fleet and granted a general waiver of the CAA Section 182(b)(3) Stage I requirement. 77
Fed. Reg. at 28772 (Exhibit 2}. Subject to USEPA review and approval, states now have the option of removing
Stage II programs from their ozone S1Ps. Id.
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18. While vacuum-assist Stage II and ORVR systems are effective in capturing
gasoline vapors and have provided volatile organic compound emission reductions, these
systems can be incompatible 1f operated simultaneously. For example, when an ORVR-equipped
vehicle 1s refueled at a gasoline fueling operation that is equipped with an ORVR-incompatible
vacuum-assist Stage II system, the ORVR carbon canister captures gasoline vapors. Then,
instead of the Stage II system routing gasoline vapors into the underground storage tank, the
vacuum pump draws fresh air into the underground storage tank, Fresh air ingestion in the
underground storage tank destabilizes the liquid-vapor equilibrium, which causes increased
evaporation of gasoline, and, in turn, increased pressure. Increased pressure in the underground
storage tank causes excess gasoline vapors to be released out of the underground storage tank
through its vent pipe and into the atmosphere. As Midway quotes in its Amended Petition,
USEPA has indicated that “[tThis incompatibility ¢an result in & 1 to 10 percent decrease in
control efficiency over what would be achieved by either Stage Il or ORVR zlone.” Amend. Pet.
at 8. This incompatibility does not exist where an ORVR-compatible Stage I] system is used.

I1. DESCRIPTION OF THE FACILITY

19.  The llinois EPA has reviewed Midway's description (Amend. Pet. at 1-3, 6-7) of
the new CRCF, including gasoline filling operations, but does not have sufficient evidence
before it to confirm or refite this description, except with respect to Midway’s vehicle fleets.
Midway asserts, and provides evidence, that 100% of its fleets are composed of vehicles that are
equipped with ORVR and the models of vehicles in its fleets are generally less than 3 vears old.
Amend. Pet. at 6-7. It would appear from the vehicle spreadsheets provided that these assertions
are accurate,

20.  The Illinois EPA makes the following additional comments regarding Midway’s



Electronic Filing - Received, Clerk's Office, 08/15/2012

description. Based on Midway’s expectation of monthly motor vehicle fuel throughput and other
facts, the new gasoline fueling opefation located at the new CRCF would be subject to 35 Il
Adm. Code § 218.586. However, this gasoline fueling operation is not currently subject to
Section 218.586 because it is not in operation. The Illinois EPA notes that the Board is most
often presented with petitions for relief from regulations that an affected source or operation is
currently subject to. In its Amended Petition, Midway briefly mentions that the referenced rental
car companies operate out of individual service facilities, that the Midway “RACs” operate
separate Quick-Turn-Around (“QTA”) facilities at Chicago Midway International Airport, that
the existing service facilities are %4 to 2 miles from the current rental car area, and that all of the
“RACs” will relocate to the new CRCF upon its completion. Amend. Pet. at 1, 3, 6. Midway
does not provide a description of pollution control equipment already in place or a qualitative
and quantitative description of the emissions, discharges, or releases currently generated by its
activities because there are none yet at the new CRCF. It appears, but isn’t entirely clear, from a
reading of the Amended Petition, that the existing, separate QTAs, which some may or may not
include gasoline fueling operations, are operated by the individual rental car companies.
Regardless, Midway does not indicate whether the existing gasoline fueling operations are
subject to Stage II nor does it provide logs of monthly motor vehicle fuel throughput to evidence
whether such operations are currently subject to 35 Ill. Adm. Code § 218.586. Perhaps it would
aid the Board in its decision on the Amended Petition if Midway were to provide the Board with
this information, including logs, to support the applicability of 35 I1l. Adm. Code § 218.586 to
the existing, separate gasoline fueling operations.

21.  Inits Amended Petition, Midway asserts that “[gliven that this request for relief is

for a future Facility currently under construction, it is not possible to estimate the emissions,
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discharges or releases that will be generated by the Midway RACs fleets at this location.”
gyes of the Illinois EPA because of the higher general in-use efficiency rating of ORVR as
compared to Stage II systems, it is cerfainly possible to make this estimate with the facts
presented in the Amended Petition - namely Midway’s estimation of the monthly motor vehicle
fuel thronghput for the new gasoline fueling operations, which likely bears some relation to the
current collective monthly motor vehicle fuel throughput of the car rental companies, along with
use of USEPA AP-42 emission factors.

22.  Inaddition, Midway asserts that ““.. .emissions from the facility will be less if this
petition is granted than they would be if it is not.” Amend. Pet. at 7. The Tllinois EPA would
agree with this statement only if an ORVR-Incompatible Stage 11 system were to be mnstalled and
operated. It is not clear from the Amended Petition whether an ORVR-incompatible or ORVR-
compatible vacuoum-assist Stage II system will be installed.

oL COMPLIANCE ALTERNATIVES

23.  The alternative to the proposed adjusted standard is to mstall and operate a Stage
I system at the new CRCF. Midway asserts that the current fuel system design for the new
CRCEF calls for a vacnum-assist Stage Il sysiem. Amend. Pet. at 7. As briefly mentioned, the
Illinois EP A notes that there are both ORVR-incompatible and ORVR-compatible {referred to as
“enhanced™) vacuum-assist Stage II systems, but it is unclear from the Amended Petition which
type of vacuum-assist Stage 1l system Midway intends to install. In addition, there are ORVR-
compatible “balance” Stage Il systems that Midway could, but is not required to, install as an
approvable Stage I system under 35 I1l. Adm. Code § 218.586.

24, The Illlinois EPA accepts Midway’s assertions in Section E of its Amended
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Petition regarding the general in-use efficiencies of Stage II and ORVR, including the
incompatibility that can result from simultaneous operation of an ORVR system and an ORVR-
incompatible vacuum-assist Stage Il system. The Illinois EPA acknowledges that compliance
with ORVR alone will result in a higher level of gasoline vapor recovery than what would be
achieved with 2 combination of ORVR and an ORVR-incompatible vacuum-assist Stage Il
system.

25.  InSection F ofits Amended Petition, Midway provides an estimate of the costs to
mnstall and maintain a Stage I system (presumably a vacuum-assist Stage I system) at the new
CRCF, but does not provide any evidence to support such costs. Further, it is not clear from the
Amended Petition whether the costs Midway provides relate to an ORVR-incompatible or
ORVR-compatible Stage II system. While the cost estimate provided by Midway does not
appear fo be unreasonable, the Illinois EPA has no evidence to confirm or refute this estimate.
The Illinois EPA acknowledges that it is a sound business decision for a car rental facility to not
install a Stage IT system where 95-100% widespread use of ORVR can be demonstrated and
controlled.

26.  Therefore, the Illinois EPA believes that Midway makes a reasonable request for
an adjusted standard.

IV. PROPOSED ADJUSTED STANDARD

27.  Midway has requested an adjusted standard from 35 Il Adm, Code § 218.586
insofar as that regulation may apply to Midway’'s new gasoline filling operations at the new
CRCF. Midway has requested the adjusted standard to state as follows:

The Chicago Midway Airport Consolidated Facility is not subject
to the requirements of Section 218,586, effective immediately, so

long as the vehicles fueled at the Chicago Midway Airport
Consolidated Facility are equipped with onboard refueling vapor
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recovery systems (ORVR) certified by the U.S. Environmental
Protection Agency to capture a minimum of 95% of the gasoline
vapor displaced during fueling.

Amend. Pet. at 8-9.

28.  Midway asserts that “[t]he RACs already fuel only vehicles equipped with ORVR
systems at their individual facilities nationwide. Therefore, the level of effort for the LLC to
comply with the adjusted standard is minimal, merely to continue fueling only ORVR-equipped
vehicles and to delete the initially designed Stage II system from the final construction
documents for the Project.” Amend. Pet. at 9. The Illinois EPA agrees that this level of effort is
minimal.

29.  In the event the Board grants Midway’s Amended Petition, the Illinois EPA
requests that the Board adopt the following language as part of the adjusted standard.

1. The Chicago Midway International Airport Consolidated
Rental Car Facility (5040 W. 55% Street, Chicago, Illinois),
operated by Midway RACS, LLC, shall not be subject to the
requirements of 35 [1l. Adm. Code § 218.586 so long as all of the
vehicles fueled at the Chicago Midway International Airport
Consolidated Rental Car Facility are equipped with onboard
refueling vapor recovery systems certified by the USEPA to
capture a minimum of 95% of the gasoline vapor displaced during
fueling.

2. Midway RACS, LLC shall operate in full compliance with
all other applicable provisions of 35 Ill. Adm. Code Part 218,
including, but not limited to, Subpart Y.

3. Midway RACS, LLC shall operate in full compliance with
the Clean Air Act, [llinois Environmental Protection Act, and all
applicable statutes, codes, and regulations not otherwise discussed
“heren.
30.  The Illinois EPA has recommended different language than requested by Midway
to ensure that the adjusted standard language is clear. Also, the Illinois EPA has proposed

additional language for the adjusted standard to address any other requirements applicable to
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Midway’s operations. For instance, Midway’s gasoline fueling operations at the new CRCF will
likely be subject to 35 Ill. Adm. Code § 218.583. Further, Midway may be subject to other
statutory and regulatory provisions, including, but not limited to, permit requirements.
Therefore, Midway should ensure compliance with all applicable statutes, codes, and regulations.

V. ENVIRONMENTAL IMPACT

31.  As discussed supra, ORVR systems can capture 98% of evaporative emissions
from gasoline fueling. Also as discussed, simultaneous operation of ORVR and ORVR-
incompatible vacuum-assist Stage II systems can result in a 1 to 10% decrease in control
efficiency. Further, there are ORVR-compatible Stage II systems — enhanced vacuum-assist and
balance Stage II systems. Such ORVR-compatible Stage II systems can capture a percentage of
the remaining emissions that ORVR does not capture. For example, if an ORVR-compatible
Stage II system has a theoretical capture efficiency of 95%, this system could capture 95% of the
remaining 2% of emissions that an ORVR system cannot.

32.  While Petitioner provides the general in-use efficiencies of both ORVR and Stage
II alone, along with the incompatibility that can result from the use of competing systems,
Petitioner does not provide a case-specific qualitative or quantitative analysis of its impact on the
environment if it were to comply with 35 Ill. Adm. Code § 218.586 as compared to only the
proposed adjusted standard. Also, Petitioner does not provide a case-specific analysis of the
qualitative and quantitative nature of emissions, discharges, or releases. However, the lack of
case-specific analyses is not detrimental to the Amended Petition in the eyes of the Illinois EPA
because of the general ORVR and Stage II in-use efficiency ratings and incompatibility issue.

33.  There should be no detriment to the environment if the Amended Petition is

granted. In fact, if the Amended Petition 1s granted, an environmental benefit is likely in that

10
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there will be no decrease in ORVR conirol efficiency due to an ORVR-incompatible vacuum-
assist Stage II system, if such a system is installed. In the event an ORVR-compatible Stage II
system is installed, a miniscule environmental benefit may result due to the Stage II system
capturing a small percentage of emissions that ORVR does not capture. However, that miniscule
environmental benefit would likely be outweighed by the cost of installation and maintenance of
the Stage II system.

VI. STANDARD OF REVIEW

34,  Section 218.586 does not specify a level of justification or other information or
requirements necessary for an adjusted standard. Where the regulation of general applicability
does not specify a level of justification, Section 28.1{¢) of the Act, 415 ILCS 5/28.1{c), states
that the Board may grant an adjusted standard when it determines that:

(1)  factors relating to that petitioner are substantially and
significantly different from the factors relied upon by the
Board in adopting the general regulation applicable to that
petitioner;

2) the existence of those factors justifies an adjusted standard;

{3) the requested standard will not result in environmental or
health effects substantially and significantly more adverse
than the effects considered by the Board in adopting the

rule of general applicability; and

(#)  the adjusted standard is consistent with any applicable
federal law.

35 Il Adm. Code § 104.426 reiterates this burden of proofthat Petitioner must satisfy,

35, As recognized in the Board’s Order dated May 17, 2012, Midway did not address
the Section 28.1{c) factors, except 28.1{c)}{4), in its Petition. In its Amended Pefition, Midway
addresses all of the Section 28.1{c) factors. The Illinois EPA believes that the requisite

justification exists and that Midway can establish its burden. Midway has recached the point

Il
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anticipated by the USEPA in Section 202(a}(6) of the CAA. From the evidence Midway
provided, all of the vehicles in Midway’s fleets are ORVR-equipped. Section 218.586 was
promulgated when very few vehicles on the road were ORVR-equipped. All of the Midway
member rental car companies presumably can “control” the vehicles at the new CRCF and
guarantee that all are ORVR-equipped. Since ORVR serves the same function as Stage 1l and is
more effective at vapor recovery, no environmental or health effects should occur that are
substantially and significantly more adverse than those considered by the Board in adopting 35
Il Adm. Code § 218.586. Again, the Illinois EPA notes that the incompatibility issue arises
only with an ORVR-incompatible Stage II system. This incompatibility can result in a decrease
in control efficiency, or an increase in emissions.
VII. CONSISTENCY WITH FEDERAL LAW

36.  Pursuant to Section 28.1(c)(4) of the Act, 415 ILCS 5/28.1(c)(4), and 35 1Il. Adm.
Code 104.426(a)(4), adjusted standards must be consistent with federal law. The adjusted
standard is consistent with federal law.

37.  As discussed supra, in Section 202{(a)(6) of the CAA, Congress allowed for the
eventual elimination of Stage Il once ORVR became widespread.3 Also as discussed supra, in
2006, USEPA issued a memorandum providing guidance to States for demonstrating widespread
use of ORVR in rental car fleets. This guidance specifies that such widespread use
determinations could be established if 95% of the vehicles in a rental fleet refueling at a rental
car facility are equipped with ORVR and this level of ORVR use would not decrease. Petitioner

asserts that 100% of its fleets are composed of vehicles that are equipped with ORVR and the

? Effective May 16, 2012, the USEPA determined that widespread use of ORVR had occurred throughout the
national motor vehicle fleet and granted a general waiver of the CAA Section 182(b)(3) Stage Il requirement. 77
Fed. Reg. at 28772 (Exhibit 2). Subject to USEPA review and approval, states now have the option of removing
Stage Il programs from their ozone SIPs. ki

12
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models of vehicles in its fleets are generally less than 3 years old. Amenci Pet, at 6-7. From a
review of the fleet information provided, it appears that 100% of the vehicles in Midway's fleets
are ORVR-equipped.

38. Section 110 of the CAA, 42 U.5.C. § 7410, (Exhibit 4) grants states the authonty
to propmlgate or revise a SIP subject to approval by USEPA. If the adjusted standard is adopted
by the Board, the Illinois EPA will submit the adjusted standard to USEPA as a SIP revision.

VIII. HEARING

39, In its Amended Petifion, Midway does not address 35 [ll. Adm. Code § 104.406(3)
regarding requesting or waiving a hcaring. The Illinois EPA notes, however, that Midway
requested a hearing in its Petition. Pet. at 11

40. The Board may be required to hold a hearing or may elect to hold a hearing on a
petition for adjusted standard as specified in Section 28.1 of the Act, 415 ILCS 5/28.1, and 35 111
Adm. Code § 104.422.

41.  Any adjusted standard that the Board may grant to Midway will be submitted to
USEPA as a SIP revision. Proper notice, the opportunity to submit written conunents, and, at the
very least, the opportunity to request a hearing must be provided in order to submit any adjusted
standard to USEPA as a SIP revision, 40 CFR. § 51,102 (Exhibit 5). USEPA has recently
issued guidelines relating to public notice of SIP submittals which are attached hereto as Exhibit
6. These guidelines provide a reiteration of the requirements contained in 40 CFR § 51.102 as
well as requisite language that must be included in the public notice and an example of a public
notice document.

42. In the event the Board elects not to hold a hearing and a hearing is not requested,

one need not be held. However, compliance with the aforementioned federal regulation and
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USEPA guidelines pertaining to proper notice, opportunity to comment, and also cancellation of
the hearing is still required.

IX. RECOMMENDATION AND CONCLUSION

43, Based on the information and assertions contained in Midway’s Amended
Petition, and an analysis by the Illinois EPA technical staff, it is the Illinois EPA’s position that
widespread use of ORVR has occurred in Midway’s fleets. Furthermore, it is the Illinois EPA’s
position that compliance with ORVR alone will provide a higher percentage of vapor recovery
than simultaneous operation of ORVR and ORVR-incompatible vacuum-assist Stage I systems.
The financial outlay for an ORVR-incompatible Stage II system doesn’t make sense where 100%
of the vehicles fueled are ORVR-equipped. The costs of installmg an ORVR-compatible Stage
IT system would likely outweigh the miniscule envirommental benefit provided by that
compatible system. As a result, it is the Illinois EPA’s position that compliance by Midway with
35 1. Adm. Code § 218.586 at the new CRCF is not reasonable from both an environmental and
economic perspective.

44, Therefore, the Ilincis EPA does not object to the Board granting an adjusted

standard with the adjusted standard language specified in this Recommendation.

14
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WHEREFORE, for the reasons set forth above, the Hlinois EPA does not object to the
Board granting Midway’s Amended Petition for an Adjusted S’;anﬁarﬁ from Stage 11 with the

adjusted standard language specified in this Recommendation.

Respectfully submitted,

ILLINIOIS ENVIRONMENTAL
PROTECTION AGENCY

By: /s/ Kent E. Mohr Jr.
Kent E. Mohr Jr.
Assistant Counsel
Division of Legal Counsel

Dated: August 15,2012

1021 North Grand Avenue East
P.O. Box 19276

Springfield, I 62794-9276
217.782.5544
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STATE OF ILLINOIS )
) S8
COUNTY OF SANGAMON )
CERTIFICATE OF SERVICE

1, the undersigned, an attorney, state that [ have served electronically the attached
RECOMMENDATION and APPEARANCE of the Illinois Environmental Protection
Agency upon the following persons:

John Thermault, Assistant Clerk
Illinois Pollution Control Board
James R. Thompson Center

100 West Randolph, Suite 11-500
Chicago, Illinois 60601

Bradley Halloran, Hearing Officer
[linois Pollution Control Board
James R. Thompson Center

100 West Randolph, Suite 11-500
Chicago, Illinois 60601
hallorab@ipcb.state.il.us

Barbara J. Mathey
Midway RACS, LLC

c/o Enterprise Holdings
600 Corporate Park Drive
St. Louis, MO 63105

Barbara.J. Mathev(@ehi.com

Shkell J. Bleiweiss

Law Office of Shell I. Bleiweiss
1 S. Dearbom Street

Suite 2100

Chicago, IL 60603
shleiweiss(@shell-bletweiss.com

on this 15" day of August, 2012.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

By:_/s/ Kent E. Mohr Jr.
Kent E. Mohr Jr.
Assistant Counsel
Division of Legal Counsel

1021 N. Grand Avenue East
P.O. Box 19276

Springfield, Illinois 62794-9276
(217) 782-5544
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EXHIBIT 1
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§7511a TITLE 42--THE PUBLIC HEALTH AND WELFARE Page G328

in that Siaie in ascordance withk table 1 of
suhsaction {a) of this section o a bhigher clas-
sification. The Administrator shall publish a
notice in the Federal Register of any such re-
guest and of action by the Administrater
granting the request.

{4} Failure of Severe Areas io atiain standard

(A} If any Severe Area [ails to achisve the
national primary ambient air guality standard
for azone by the applicable attainment date
(including any extension thereol}, the Iss pro-
visions under section 75114 of this titls shall
apply within the area, the percent reduction
reguirements of section 7Alla(c}2)(B) and (G}
of this title {relating to reascnable fusrther
progress demonstration and NO, conirel} shall
cantinne to apply to the area, and the State
shall demonstrate that such percent reduastion
has been achigved in cach 3-year interval after
auch failure until the standard is attained.
Any fallure to make such a demonsiratiosn
shall be subiect o fhe sanctions provided
ungder this part.

{B) In addition to the reguirements of sub-
paragraph (A), if the ozone design value for a
Seyere Area referred to in subparagraph (A) is
aboyve 0.140 ppm for the year of the applicable
attainment date, or if the area has failed to
achieve its mos? recent milestone under sec-
tion 781ia{g) of this title, the new source re-
view requirements applicable under this sub-
part in Extreme Aress shall apply in the area
and the term?! “major source” and ‘‘major sta-
tionary source’ shall have the same meaning
as in Extreme Areas.

(C) In addition to the requirements of sub-
parazraph (A) for those areas referred to in
subparagraph (A and not covered by subpara-
graph (B) the provisions referred %o in sub-
paragraph (B) shall apply after 3 years from
the applicable attainment date unless the area
kas attained the standard by the end of such 3-
year period.

(D) H, after November 15, 1880, the Adminis-
trator modifies the method of determining
complanoce with the national primary ambi-
ent alr guality standard, a design value or
other {ndicator cormparable te 0.140 in Lerms of
itg relationship to the standard shall be used
in iea of §14C for purposes of applying the
provisions of subparagraphs (B) and (Ch.

{¢] Reforences to terms

{1) Any refergnce in this spbpart to a “Mar
winal Area’, a ““Moderaje Area’, a ‘‘Serious
Ares”, & “Bevere Ares’, or an “Extrems Ares
shall be considered a rafersnce to & Marginal
Arsa, & Moderate Area, & Serious Area, a Severe
Area, or an Hxireme Area as respeotively clasei-
fied under this section.

(2} Any refsrence in this subpart o “nexs
higher slassification’ or comparabls terms shall
be considered a relerence to bthe classification
related to the next higher set of design values in
tabie 1,

{July 14, 1855, ch. 360, sitle 1, §181, as added Pab.
L. 101-B48, fitle 1, 5103, Nov. 15, 188D, 104 Stal.
2428}

18 in arigindl Probably shonld ba “ierms™.

EXEMPTIONS FoR Srrieeer WIS

Zection 819 of Pob L. 161849 provided thail “Nob-
withstanding any other provision of law. the amend-
mente to the (leas Alr Ack made by sechion M8 of the
Clean Alr Act Amepdments of 195 [enscting this sec-
tion and sections Y8lia to Y5111 ol this titls] (relating Yo
additional provisions {or ozone honatbainment areas),
by spetion 34 of such amendments fensobing seabions
7512 and TE1Za of this title] (relating to additional pro-
visions for carbon monoxide nonatiaimment areas), hy
sectian HE of such amendments [enacting secbions 1518
t0 7B13h of this Btls and amending section 7498 of this
Bitiel (relaking to additional provisicns for PM-If none
attainment aress), and by section 196 of such amend-
ments [snacting sectiong 7514 asnd T5lda of thin title]
{relating o additiopal provisions [or sress designabed
as nenastainment for sailny oxides, nitrogen dioxide,
and lead) sball not apply with respect fo the production
ol and epuipment osed in the exploration, prodaction,
development, storage or procsssing of—

41} ofl frosn a stripper well propecty, within the
meaning af the June 19% spergy repulations {within
the meaning of section 4986bX7} of the Internsl Reve-
nue Code of 1586 [28 T1.3.C. 49980 YN, 48 in elfact he-
fore the repeal of such section); and

“¢2} stripper well natural gas, as defiped in section
108(h) of the Natural Gus Poliey Act of 1678 (15 U.5.0.
3318(0)).{,]

except to the extent that provisions of such amend-
ments cover areas designated as Sericus pursuant to
part D of title I of the Clean Air Act [this part] and
having o population of 330,000 or more, or aveas des.
ignated as Severe or Extreme pursuant to such part 137

§7511a. Plan submissions and requirements
{a) Marginal Areas

Each State in which all or part of a Marginal
Area is located shall, with respect to the Mar-
ginal Area (or portion thereof, to the extent
specified in this sabsection), submit to the Ad-
ministrator the State implementation plan revi-
sions (including the plan items) described under
this subsection except to the extent the State
has made such submissions as of November 135,
1496,

(1) Inventory

Within 2 years after November 15, 1980, the
State shall submit a comprehensive, accurate,
current inventory of actual emissions from all
sOurces, as descrived in section T502{c}(3) of
this &itle, in accordance with guidance pro-
vided by the Administrator.

{2} Corrections to the State implementation
plan

Within the pericds preseribesd i this para-
graph, the Siate shall sabmit a revision Lo the
Btaie implemeantation plan that meetis $he fol-
lowing requiremenis—

{A) Reasonably available centrol technology

gorreciions
For any Marginal Ares {or, within the Ad-
ministrator’s discration, portion thereof) the

Btate shall submit, within 6 monihs of the

date of classificalion under section 7511{a} of

this title, a revision that includes sugh pro-
vislons $o corregt requirements in (or add re-
guirements o} the plan concerning reason-
ably available control technology as were re-
guired under sschion 750200 of this title (as

in effect immediately Lefore Novembsr 15,

1580}, as interpreted in guidance issned by

the Administrator under section 7488 of this

title bofore November 15, 1880,
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(B) Savings clause for vehicle inspection and
maintenance

(i) For any Marginal Avea (or, within the
Administrator's discretion, portion thereof),
the plan for which already includes, or was
required by section 7502(b)(11}(B) of this title
(as in effect immediately before November
15, 1880) to have included, a specific schedule
for implementation of a wvehicle emission
control inspection and maintenance pro-
gram, the State shall submit, immediately
alter November 15, 1990, a revision that in-
cludes any provisions necessary to provide
for a vehicle inspection and maintenance
program of no less stringency than that of
either the program defined in House Report
Numbered 95-294, 95th Congress, 1st Session,
281-291 (1977) as interpreted in guidance of
the Administrator issued pursuant to sec-
tion 7502(b)(11)(B) of this title (as in elfect
immediately before November 15, 1990) or the
program already included in the plan, which-
ever is more stringent.

(i1) Within 12 months alter November 15,
1990, the Administrator shall review, revise,
update, and republish in the Federal Reg-
ister the guidance for the States for motor
vehicle inspection and maintenance pro-
grams required by this chapter, taking into
consideration the Administrator’s investiga-
tions and audits of such program. The guid-
ance shall, at a minimum, cover the fre-
quency of inspections, the types of vehicles
to be inspected (which shall include leased
vehicles that are registered in the non-
attainment area), vchicle maintenance by
owners and operators, audits by the State,
the test method and measures, including
whether centralized or decentralized, inspec-
tion methods and procedures, quality of in-
spection, components covered, assurance
that a vehicle subject to a recall notice {rom
a manufacturer has complied with that no-
tice, and effective implementation and cn-
forcement, including ensuring that any re-
testing of a vehicle after a failure shall in-
clude proof of corrective action and provid-
ing for denial of vehicle registration in the
case of tampering or misfueling. The guid-
ance which shall be incorporated in the ap-
plicable State implementation plans hy the
States shall provide the States with con-
tinued reasonahle flexibility to fashion el-
fective, reasonable, and fair programs for
the affected consumer. No later than 2 years
after the Administrator promulgates regula-
tions under section 7521(mX3) of this title
(relating to emission control diagnostics),
the State shall submit a revision to such
program to meet any requirements that the
Administrator may prescribe under that sec-
tion.

(C) Permit programs

Within 2 years after November 15, 1990, the
State shall submit a revision that includes
each of the following:

(i} Provisions to require permits, in ac-
cordance with sections 7502(¢){(5) and 7503
of this title, for the construction and oper-
ation of each new or modified major sta-

TITLE 42—-THE PUBLIC HEALTH AND WELFARE §7511a

tionary source (with respect to ozone} to
be located in the area.

{ii) Provisions to correct requirements in
(or add requirements to) the plan concern-
ing permit programs as were required
ander section 7502(b){6) of this title (as in
effect immediately before November 15,
1990), as interpreted in regulations of the
Administrator promulgated as of Novem-
ber 15, 1990.

(3) Periodic inventory
(A) General requirement

No later than the end of each 3-year period
after submission of the inventory under
paragraph (1) until the area is redesignated
to attainment, the State shall submit a re-
vised inventory meeting the requirements of
subsection (a)(1) of this section.

(B) Emissions statements

(i) Within 2 years after November 15, 1990,
the State shall submit a revision to the
State implementation plan to require that
the owner or operator of each stationary
source ol oxides ol nitrogen or volatile or-
ganic compounds provide the State with a
statement, in such form as the Adminis-
trator may prescribe (or accept an equiva-
lent alternative developed by the State), for
classes or categories of sources, showing the
actual emissions of oxides of nitrogen and
volatile organic compounds [rom that
source. The first such statement shall be
submitted within 3 years after November 15,
1990, Subsequent statements shall he submit-
ted at least every year thereafter. The state-
ment shall contain a certification that the
information contained in the statement is
accurate to the best knowledge of the indi-
vidual certifying the statement.

(i1) The State may waive the application of
clause (i) to any class or category of station-
ary sources which emit less than 25 tons per
year of volatile organic compounds or oxides
of nitrogen if the State, in its submissions
under suhparagraphs! (1) or (3)(A), provides
an inventory of emissions from such class or
category of sources, based on the use of the
emission factors established by the Adminis-
trator or other methods acceptahle to the
Administrator.

(4) General offset requirement

For purposes of satis{ying the emission off-
set requirements of this part, the ratio of total
emission reductions of volatile organic com-
pounds to total increased emissions of such air
pollutant shall be at least 1.1 to 1.

The Administrator may, in the Administrator’s
discretion, require States to submit a schedule
for submitting any of the revisions or other
items required under this subsection. The re-
quirements of this subsection shall apply in lieu
of any requirement that the State submit a
demonstration that the applicable implementa-
tion plan provides for attainment of the ozone
standard by the applicahle attainment date in
any Marginal Area. Section 7502(c)(9) of this

150 in original. Probably should be “‘subparagrapb™.
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titls {rsiating to contingesncy meagursx) shall
not apply to Marginal Areas,
(b} Moderate Areas

Fach State In which all or part of a Moderats
Area it locabed shall, with respect to ths Mod-
grate Arsa, make the submizsions desoribed
under subsection (&) of this zestion {relating %o
Marginal Areas), and shall also submit the revi-
sions to the applicabls implementation plan de-
seribed under this subsoction.

{1} Plan provizions for reasonable further

Progress
(Al General rule

(i1 By no later than 3 years afior Noverber
15, 19%, the State shall sabmit a revision to
the applicable implemantation plan to pro-
vide for volutile organic compound emission
yreductions, within & years after November
15, 1840, of at least 15 percent rom haseline
amissions, accounting for any growth in
amissions afver 1890, Buek plan shall provide
for such specific annual reductions in emis-
sions of volatile organic eompounds and ox-
ides of nitrogen as neceszsary to attain the
national primary ambisnt air guality stang-
ard for ozone by the attainment date appli-
cable under this chapter. This subparagraph
=zhall not apply in the case of oxides of nitro-
gen for those areas for which the Adminis-
trator determinss (when the Administrator
approves the plan or plan revision) that ad-
ditional reductions of oxides of nitrogen
wonld not contribute to attainment.

(ii) A percentage less than 15 percent may
be nsed for purposes of clanse (i) in the case
of any State which demonstrates to the sat-
isfaction of the Administrator that—

{I) new spurce review provisions are ap-
plicakle in the nopattainment areas in the
gsarnie manner and to the same extent as re-
yuirsd under subsection (e) of this seckion
in the case of Bxtreme Areas (with the ex-
ception that, in applying such provisions,
the terms “major somree’ and “‘major sta-
tionary somrce” shall inclnde (in additicn
t¢ the sotirees described in section 7602 of
this title) any stationary scurce or group
of sopurces located within a contiguous
area apd under common contrpl that
ernite, or has the polential to emit, ab
ieast 5 tons per year of volatile organic
gompoands);

{II} reasonably available control tech-
nelegy is required for all existing major
sources {as defined in subalaase (I3 and

{III} the plan reflecting a lssser percosnt-
a2 thar 158 percent includes all mesasaras

. that carn feasibly be implemsented in the
area, in light of technological aochiev
ahility.

To gualify for a lesser percentage andar this

clanse, a State mush demanssrate to the sab-
isfaction of the Administrabor that the plan
for the area Includes the measures what ars
achigved in practlce by sources in the same
source category in nonattainmen? areas of
the nsxt higher category.

{B) Baseline emissions

For purposes of subparagraph (A), the term
“‘baseline emissions” means the tolal
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amount of astual VOO or NO, emissions from
all anthropogesnic sources in the area during
the calendar year 1884, excluding emissions
that would be eliminabted under the regula-
tions deseribed in clauzes {1} and (i3} of sub-
paragraph (1.
(Cy Gemeral rule for creditability of redue-
fions

Except as provided under subparagraph
(£33, emissions reductions ars ereditable to-
ward the 15 percent required under subpara-
graph {A) to the extent they have aciually
aocurred, as of § years after November 15,
1980, from the implementation of measures
reguired under the applicable Implementa-
tion plan, rules promulgated by she Admin-
istrator, or a permit under subchapter V of
this chapier.
{D) Limits on creditability of reductions

Emission reductions from the Inllowing
measures are not creditable toward the 15
percent reductions required ander subpara-
graph (A}

(i) Any measure relating to motor vehi-
cle exhaust or evaporative emissions pro-
mulgated by the Administrator by Janu-
ary 1, 1890.

(ii) Regnlations conecerning Reid Vapor
Pressure promulgated by the Adminig-
trator by November 15, 1830, or required to
he promulgated under section 7545(h) of
this title.

(iii) Measures required under subsection
(a)(2)(A) of this section (concerning correc-
tions to implementation plans prescribed
nnder guidance by the Adminjatrator).

{iv) Measures reguired under subsection
(ay2y(8) of this =ection to be submitted
immediately after November 15, 1890 {con~
cerning corrections to motor vehiele in-
spection and maintensnoce programs).

(2} Reasonably available contrel technology

The State shall submit a revision to the ap-
piicable implementation plan to include provi-
sions to require the implementation of reason-
ably availabie contrel technoiogy ander seg-
vien THZ(CHI) of this titie with respect Lo gach
of the following:

{A) Fach category of VOO souress in the
area coverad by a CTG document dssusd by
the Adminlatrator betwesn Novarmber 15,
1880, and the date of altainment.

{B) All VO sources in the area coverad by
any CTG issued belore Novembsr 15, 18380,

{2% Al other major stationary soonrces of
VOCs that are located in the area.

Bach revision described in subparagraph {(A)
shall be submitted within the period set forth
by the Administretor in issuing the rslevant
CTG decument. The revigions with respect 1o
sourees desoribed in subparagraphs (8) and (O
shall bae submitted by 2 years after November
18, 1990, and shall provide for the implementa-
Hon of the pequired measures as expeditionsiy
a8 pracsicable bat no later than May 31, 1885,
{3} Gasoline vapor recovery
(A} General rule

Hob later than 2 yesrs aflter November 15,
1886, the State shall submit a revizion to the
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applicabls implementation plan to reguire
all owners or operators of gazoline dispens-
ing systems Lo install and opsrate, by the
date presoribed under sabparagraph (Bl s
system for gasoline vapor recovery of smise
siong from the fueling of motor vehinles, The
Adminigtrator ghall iszne guidance 4% appro-
priate as to the effectiveness of such system.
Thiz subparagraph shall apply only to Heili-
ties which sall mors than 10,000 galions of
gasoling per month (60,300 sallons pey monih
in the case of ab independeant sraall business
markseter ol gasoline as delined in sectien
7625-12 of this titie).

(B) Effective date

The date required under subparagraph (&)
shall be—

{5 8 montha aftar the adoption date, in
the case of sasoline dispensing facilities
for which construciion commenced alter
November 15, 1990;

{ii} one year after the adoption date, in
the ocase of gasoline dispensing facilities
which dispense at least 106,800 gallons of
gagoline per monih, bazed on average
monthly sales for the 2-year period before
the adoption date; or

(iii) 2 years alter the adoption date, in
the case of all other gasoline dispensing fa-
cilities.

Any gasoline dispensing facility described
under both clanse (i) and clause (ii) shall
meet the requirements of clause (i).

(C) Reference to terms

For purposes of this paragraph, any rei-
erence to the term “adoption date’ shall be
considered a reference to the date of adop-
tion by the State of requirements [or the in-
stallation and operation of a system [or gas-
aline vapor recovery of smissions from the
fueling of motor vehicles.

{4} Motor vehiele inspeciion and maintenance

For all Moderate Areas, the State shall sub-
mit, immediately after November 15, 1980, a
revision to the applicable implementation
pgian that includes provisions necessary Lo pro-
yide for a vehicle inspection and maintenance
proegram as described in subsection (a)2XB) of
this section (withous regard to whethey oF not
the sarea was regired by seclion TH0ZHDHILNE)
of this title (as in eifect immadiately bDelvre
November 15, 1830) to have incladed a specific
schedule for implementation of such a pro-
grams}.

{3} General offset reguirement

For porposes of satisfying the emission off-
set requirements of this part, the rajio of tetal
emissiocn reductions of wolatile organic gom-
pounds 10 total increase’ emissions of such aly
pollutant shall be at least 1.15 30 1.

{c)} Serious Areas

Except as obherwise apecified in paragraph (4},
sach State in which all oy part of & Sarious Avea
is located shall, with respect 1o the Serious Avea

280 ir originni. Probably sbhould be wecties " T628.
380 ip original. Probably should be “ingreased’.
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{or portion thereol, to the extent specified in
this suobseotion), mske the submissions de-
seribed under subgsection (b} of this section (rec-
lating t¢ Moderate Areas), and shall also submit
the revisions to the applicable implementation
plan ¢ncluding the plan items) desoribed under
this subsection. For any Serious Area, the terms
“major source’ and “major staticnary sonrce”
incinde {in addition to the sources described in
soction 7602 of this title) any stationary source
or group of sources located within & contignous
ares and under common conire! that emits, or
has the potential to emit, at least 50 tons per
vear of volatile orzanic compsunds.

{1} Enhanced monitoring

In order to obiain more comprehsnsive and
representative data on ozene air polintion, ot
later than 18 months alter November 15, 1990,
the Administrator shall promulgate rmles,
after notice and pablic comment, for enhanced
monitoring of czone, oxides of nitrogen, and
volatile organic compounds. The rules shall,
among other things, cover the lscation and
maintenance of monitors., Immediately follow-
ing the promulgation of rles by the Adminis-
trator relating to enhanced monitoring, the
State shall commence such actions a5 may be
necessary to adopt and implement a program
based on such rules, to improve monitoring for
ambient concentrations of ozone, oxides of ni-
trogen and volatile organic compounds and to
improve monitoring of emissions of oxides of
nitrogen and volatile organic compounds,
Each State implementation plan for the area
shall contain measures to improve the ambi-
ent monitering of such air pollutants,

{2) Attainment and reasonable further progress
demonstrations

Within 4 years after November 15, 1890, the
State shall submit & revigion to the applicable
implementation plan that includes each of the
following:

{A) Atiainment demonstration

A demonstrabion that the plan, as revised,
will provide for attainment of the ozone na-
tional ambient air gquality standard by the
applicable attainment date. This attainment
demaonsiration must be based on photo-
chemical grid modeling ar any other analyl-
ieal methad determined by $the Adminis-
trator, in the Administrator's discretion, to
ke at least as effective,

{B} Reasonable further progress demonstras
tion
A demonstration that the plan, as revised,
will result in VOO emissions reduciions rom
the baseline emissions described in sul-
seobion (b1 B) of this section equal to the
fnllowing amount averaged over each con-
seentive 3-vear period beginning 6 years
affer November 15, 1880, until the abtaine
mant date:
{1} at least 3 porcent of bassline emis-
siong each year; o
{il) an amoun? Isss than 3 percent of stk
bazeline smissions each yeuny, i the Biale
demonstraies $o the satisfaetion of the Ad
ministrator that the plan reflecting such
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 51
[EPA-HQ~OAR=2010-1076; FRL~9671~3]
RN 2080-AQ07

Air Quality: Widespread Use for
Gnboard Refueling Vapor Hecovery
and Stage !l Waiver

AGENCY: Enviranmental Protection
Agency (EPAL
ACTION: Final ruls.

susmaRyY: The EPA has determinad that
onboard refusling vapor recovery
{ORVR] technology is in widespread use
throughout the motor vebicle fleet fur
purposes of controlling motor vehicle
refueling emissions, and, thersfore, by
this artion, the EPA is walving the
requirement for states to implement
Stage II gasoline vapor recovery systems
at gasoline dispensing facilities in
nonattainment aress classified as
Serious and above for the ozone
national ambient air quality standards
[MAAQS). This finding will be sffective
as noted below in the DATES section.
After the effactive dets of this netice, a
state previnusly required to implement
a Stage Il program may take appropriate
action (o remove the program from its
State Traplementation Plan {SIP].
Phasing out the use of Stage I systems
may lead (o long-lerm cost savings for
gas station owners and operstors while
air quality protections are maintained.
DATES: This rule is effective on May 16,
2012,

ADDRESSES: The EPA has established a
docket for this rule, ldentified hy Docket
ID No. EPA-HO-0AR-2010-1076, All
documents in the docket are listed in
www.regulations.gov. Although listed in
the index, some information is not
publicly available, i.e, confidential
business information or other
information whose disclosure is
restricted by statute. Certain other
malerial, such as copyrighted material,
is not placed on the Internet and will be
publicly available enly in hard copy
form. Publicly available docket
materials are available sither
electronically in www.regulotions.gov or
in hard copy at the Air and Radiation
Docket and Information Center, EFA
Headquarters Library, Room Number
3334 in the EPA West Building, located
at 1301 Congtitntion Ave. NW.,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 130
p.n.. Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202]
5661744,

FOR FURTHER INFORMATION CONTACT: Mr.
Lynn Dail, Office of Air Quality
Planming and Standards, Atr Quality
Paolicy Division, Mail cede C538-01,
Research Triangle Park, NC 27711,
telephone {919} 541-2363; fax number:
918-541~0824; email address: dail.
Imn@epa.gov. ’
SUPPLEMENTARY INFORMATION:

1. Purpose of Regui&tafy Action

Since 1990, Stage 11 gasoline vapor
recovery systems have been a required
smissions control measure in Serious,
Severe, and Exireme ozone
nonatiainmen! aress. Begioning with
model year 1988, ORVR equipment has
basn phased in for new vehicles, and
has been a required conlrol on nearly all
new highway vehicles sincs 2006, Over
time, non-ORVR vehicles will continue
to he replaced with QRVR vehicles.
Stage IT and ORVR emission control
systems are redundant, and the EPA hag
determined that emission reductions
from DRVR are essentially equal to and
will soon surpass the emission
reductions schigved by Stage Malons, In
this action, the EPA is eliminating the
largely redundant Stage 7T requirgment
in order to ensure that refueling vapor
control ragulations are beneficial
without being unnegessarily
burdensome to American business. This
action allows, but does not require,
states to discontinne Stage I vapor
TBCOVErY Programs,

IL Bummary of the Major Provisions of
This Final Rule

Clean Air Act {CAA] section 202{a){8)
provides discretionary authority to the
BPA Administrator to, by rule, revise or
waive the section 182{b){3) Stage Il
requirement for Serious, Severs and
Extreme ozone nonattainment areas
after the Administrator determines that
ORVR is in widespread vse throughout
the motor vehicle fleet. Based on criteria
that the EBA proposed last year {76 FR
41731, July 15, 2011}, the EPA ig
determining that ORVR is in widespread
use, As of the effective date of today’s
action, states that are implementing
mandatory Stege ¥ programs under
sation 182{b](3] of the CAA may
submit revisions to their SIPs to remove
this program.

The EPA will also be issuing non-
binding guidance on developing and
submitting approvable SIF revisions,?

t “Phazing Oul Stage I Gasoline Refusiing Vapor
Recovary Programs: Guidance on Satisfying
Requiremsnts of Glean Air Act Sections 110{8), 183,
and 184(b1H2] fontative ttle]” 118, EBA Office of
Alr and Radiatiou, brtheaming, This guidence will
provide the EPA’s recommeudations for siaies to
consider when developing 3P covisions bllowing
ioday’s rulsmaking. Usiiks the Bnel role, the

This guidance will address SIP
requirements for states in the Ozone
Transport Region [OTR), which are
separately required under section
184(b}(2) of the CAA to adopt and
implement control measures capable of
achieving emissions reductions
vemparable to those achievable by Stage
IL. The EPA is updating ils guidance for
estimating what Stage I comparahls
emsissions reductions could be, in hight
of the ORVR widespread use
determination. The EPA now expects
Stage I comparable emissions
reductions to be substantially less than
what was estimated in the past hefors
ORVR use became widespread.
Therefore, the EPA sncourages states to
consult the updated guidance before
submitting a SIP revision removing
Stage 1l controls.

{11 Costs and Benefits

The primary purpose of this final rule
is to promulgate a determination that
ORVR is in widsespread use as permitted
in section 202{a){8) of the CAA. In this
final rule, EPA is exercising the
authority provided by ssction 202{a}(6)
of the CAA to, by rule, Tevise ar waive
the section 182(b}{3) Stage [
requirement for Serious, Severe, and
Exlreme ozone nonatlainment areas
after the Administrator determines that
ORVR is in widespread use throughout
the motor vehicle fleet. This in turn
gives states that wers reguired to
implement Stage I vapor recovery
under section 182(b)(3) of the CAA the
option to submit for the EPA’s review
and approval revised ozone SIPs that
will remove this requirement. The EFA
projects that during 2013-2013,
gasoline-dispensing facilities (GDFs) in
up to 19 states and the District of
Columbia conld seek to decommission
and remove Stage IT systems from their
dispensers. There are about 30,600
GDFs with Stage 1T in these 20 areas. If
the states snbmit and EPA approves SIP
revisions to remove Btage Il systems
from these GDFs, the EPA projects
savings of about $10.2 million in the
Hrst vear, 840.5 million in the second
year, and $70.9 million in the third year.
Long-term savings are projected to be
about $91 million per year, compared o
the current use of Stage Il systems in
these areas. No significant emission

guidunons §s not Baal agancy action, and s not
binding on or enforceable sgalnst any parsen,
Gonsequently, i is subject Io possible revision
withant additional rulemaking. In addition, the
approaches suggssied in the guidance oy inany
changas theveto] will not represent final ageney
aciion onless and uniil the EFA takes a final SIP
approval or disapproval sction implamenting those
approsches,
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incresses oy decreases are expectsd from
this action.

IV. Genersl Information

A. Duss this action apply ta me?

BEutities dirsotly affected by this
aotion include states [typically state air
pollution control agencies] and, in some
casas, local governments that develop
air pollution control rules that apply to
areas classifisd as Serious and above for
nonattzinment of the szone NAAQS.
Individuals and companies that operale
gasoline dispensing facilities may be
indirectly alfected by virtue of state
action in SIPs that implement
provisions resulting from Hnal
rulemaking on this action; many of
these sources are in the following
aonpE:

Industry group SHCa NAICS &

Gasaline stations 5547 | 447110, 447190

4 Standard Industrial Classification.
bMorth American Industry Classification
System.

B. Where can I get a copy of this
document and other related
information?

In addition to being available in the
dacket, an electronic copy of this notice
will be posted at http://www.epa.gov/
air/ozenepollution/actions. html#impl
under “recent actions.”

L. How is this notice organized?

The information presented in this
preambile is organized as follows.

I. Furpose of Regulatory Action
Ii. Summary af the Major Provisions of This
Final Rule
1. Costs and Beuefits
1V, {Zeseral Information
A. Does this action apply to me?
B. Where can I gel a copy of this document
and other related information?
C. How is this notice omgenized?
V. Background
A. Whal requirements for Stage [ sasoline
vapor recevery apply for ozone
uonatteinment areas?
B. Stage Il Vapor Recovery Systems
€. Onboard Refueling Vapor Recovery
{ORVR] Systems
D. Compatibilily Betwean Some Vapor
Recovery Systems
E. Proposed Rule to Determine Widespresd
Use of ORVR
V1. This Action
A. Anslytical Ratiopale for Final Rule
B. Updated Analysis of Widespread Use
C. Widespread Use Date
D. Implementation of the Rule Provisious
E. Implementation of Rule Revisiops in the
Gzons Transport Region
F. Commenis on Other Waiver
Implementation Issues
V11, Estimated Cost
VIIL Statutory and Executive Order Reviews

A. Executive Orders 12866: Regulatory
Flanning and Review aud Executive
Order 13563: Improving Regulation and
Regulatory Review

B. Paparwork Reduction Act

€. Regulatory Flexibility Act

D. Unfunded Maudates Reform Act

E. Exscutive Order 13132: Federalism

F. Executive Order 13175: Consuliation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safely Risks

H. Executive Order 13211: Actions That
Rignificantly Affect Enesgzy Supply,
Bistribution, or Use

1. Mational Technology Transfer and
Advancement Ack

I. Executive Order 12898: Federal Actions
To Address Environmenial justice in
Minority Populations and Low-Incoms
Populations

K. Congressional Review Act

IX. Statutory Authority

V. Background

A, What requirements for Stage IT
gasoline vapor recovery apply in ozone
nenottainment areas?

The requirements in the 1990 CAA
Amendments regarding Stage II vapor
recovery are contained in Title I
Provisions for Attainment and
Maintenance of National Amhient Air
Quality Standards. Under CAA section
182{b)(3), Stage Il gasoline vapor
recovery sysiems are required o he used
at higher throughput GDFs located in
Serious, Severe, and Extreme
nonattainment areas for ozone.? States
were required to adopt a Stage I1
program into their 8IPs, and the controls
were to be installed accerding to
specified deadlines following state rule
adoption.? Since the early 1090s, Stage
2 gasoline vapor controls have provided

= Originally, the sertion 1247b)83) Stage
seguirsmenl also applied in all Moderaie vrone
nonallainment areas, However, under section
zuz{ai{B) of the CAA, A2 13.5.0C rs21a)ial, the
regqairements of section 182(1{3] ne longe: apply in
FModerate ozone nonsltainment aress after the EPA
promulgated ORVR standards on April 6, 15994, 85
FR 18282, codifled al 48 CFR paris 88 {Inchiding
86,008-8), 88 and 500. Under Implemaniation rules
issuped in 2082 for the 1087 S-henr ozme steadard,
tha EPA wetained the Stege Threlated reguirements
nader seetion 1B2{1(3) e they applied for the dow
revoked 1-hour ozone standard. 40 CFE 5 1.300{0(8)
and 40 CFR 51.018{a)

37This requirament only applise o Gellitiag that
sell more than 4 specifisd nambar of gallons per
monil and is set forth {a seclions 182(6HAKAT-IG)
and 324{ni-{c]. Section 182K has the
{ollowing affsctive date reguirements for
implamentation of Stags I aRter the adoption date
by a state of a Stage I rule: & monils sfier adoplion
of the siate ruls, for GDFs bulit after the anacimant
date (which for newly designated arsas woild be
the designation date]: 1 year sfler sdapiion date, for
gas slations punging 2 teast 160,800 galfmonth
tmsad on average montbly sales over Zevear peciod
befors adoption date; 2 yeurs after sdoption, for all
othars.

substautial amissious reductions and
have contributed to improved air quality
over time,

B. Stage II Vapor Recovery Sysiems

When a gasoline-powered automobile
or other vehicle is brought into s GDF
to be refueled, the empty portiou of the
fuel tank on the vehicle contains
gasoline vapors. When liquid gasoliue is
pumped into the partially empty ges
{ank, gasoline vapors ave forced out of
the tank and fill pipe as the tank fills
with liquid gasoline. Where air
pollniign control technology is not
used, these vapors are emitted into the
ambient air. In the atmosphere, these
vapors can react with sunlight, nitrogen
oxides and other volatile organic
compounds o form ozons,

There are twao basic technical
approaches to Stage I vapor ecovery: A
“balance’ system, and a vacnum assist
system. A balance type Stage II contrel
system has a rubber boot arpund the
gasoline nozzle spount that fits anugly up
to a vehicle’s gasoline fill pipe during
refueling of the vehicle. With a halance
system, when gasoline in the
underground storage tank (UST) is
pumped into a vehicle, a positive
pressure differential is created between
the vehicle tank and the UST. This
pressure differential draws the gasoline
vapors from the vehicle fill pipe through
the rubber boot and the concentric hoses
and underground piping into the UST.
This 1s known as o balance system
hecause gasoline vapors from the
vehicle tank flow into the UST tank to
halance pressures. Aboul 30 percent of
Stage [ GIFs nationwide use the
balance type Stage I system.

The vacnum assist system is the other
primary type of Stage I system
gurrently in operation. This tvpe of
Stage Il system nses a vacuum pump on
the vapor raturn line to help draw
vapors from the vehicle fill pipe inio the
VST, An advantage of this type of
systom is that the rubber boot around
the nozzle can be smaller and lighter {or
not used at s11] and still draw the vapors
into the vapor return hosse. This makes
for an easierio-handle nozzle, which is
popular with customers. Ahout 70
percent of Stage I GDFs nationwide use
the vacuum assist approach.

New Stage I eguipment is normally
required to achieve 95 percent confrol
effectiveness at certification. However,
studies have shown that in-use control
efficiency depends on the proper
installation, operation, and maintenance
of the control equipment at the GDF.4

+The Fewralewin Equipment institule has
published recammended insialiation practices {PEV
Coniicued
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Damaged, migsing, or impioperly
operating components or systems can
significantly degrade the control
sffectiveness of & Stage [l system.

In-uge effectiveness ultimately
depends on the consistency of
inzpections, follaw-up review by state
agencies, and actions by operators to
perform Inspections and field tests and
conduct mabntenance in a correct and
timely manner. The EPA’s early
guidance for Stage 11 discussed expeetad
training, inspection, and testing criteria,
and most states have adopted and
supplemented these criteria as deamed
necessary for balance and vacoum assist
systems.® In some cazes, siates have
sirictly followed the EPA guidance bui
other states bave required a lesser lavel
of inspectinn and enforcement efforts.
Past EPA studies have estimated Stage
11 in-use efficlencies of 92 percent with
semi-annual inspections, 88 percent
with annual inspections and 62 percent
with minimal or less frequent state
inspections.5 The in-use effectivensss of
Stage [ control systems may vary from
state to state, and may vary over time
within any state or nonattainment area
because the in-use efficiency of Stage 1l
vapor recovery systems depends heavily
on the nngoing maintenance and
gversight by GDF owners/operators and
the state/local agencies.

(. Onboard Refueling Vapor Recovery
{ORVR) Systems

In addition to Stage I controls, the
1990 CAA Amendments required
another method of contrelling emissions
from dispensing gasoline, Section
202(a}(8) of the CAA requires an
onboard system of capturing vehicle-
refueling emissions, commaonly referred
to as an ORVR systemn.? ORVR consisis
of an activated carhon cenister instatied
on the vehicle into which vapors are
rputed from the vehicle fuel tank during
refueling. There the vapars are capinred
by the activated carban in the canister.
To pravent the vapors from escaping
throngh the fill pipe epening, the
vehicle employs a seal in the fill pipe
which allows liguid gasoline to enter
but blogks vapor escape. In mosti cases,

RP300-93] and mosi stales reguire inspaciion,
testing, and evaluation before & system is
comanissioned for use.

5" Eniorcement Guidance for Siage T Vehicls
Remeling Gonirol Programs,” U.5. EPA, Office of
Alr and Radiation, Office of Mobile Souraes,
December 1991,

#*Technical Guidance—Stage Il Vaper Recovery
Systemns for Control of Vehicle Rehueling at
Gasoline Dispensing Facilitias Velome L Chapters,”™
EPA-~430/3-81-022a, November 1991 This stady Is
& composite of maliiple studies.

#{Ialike Siage II, which is 2 requiremeni only in
cxtue nonalisinment sreas, ORVR rsquirements
apply to vehicles everywhere. More detail on ORYR
is available &l hitp A wweepa.govistagiorve him.

these are “liquid seals” created by the
ineoming liquid gasoline slightly
backing near the bottom of the fill pipe.
When the engine Is started, the vapors
arg purged from the agtivated carbon
and into the engine where they are
burned as fuel.

The EPA promulgated ORVR
standards on April 6, 1994 {59 FR
182672). Section z02[a}in) of the CAA
required that the EPA’s ORVE standards
apply to light-duty vehicles
manufactured beginning in the fourth
mode! year after the model year in
which the standards were promulgated.
and that ORVR sysiems provide a
minimum evaporative smission capture
efficisncy of 93 percent.

Automohile manufacturers bagan
installing ORVR on new passanger cars
in 1998 when 40 percent of new cars
wers required to have ORVR. The
regulation required the percentage of
new cars with ORVR increass to 80
percent in 1999 and 100 percent in
2000, The regulation also required that
ORVE for light duty trucks and vans
(<8000 pounds {Ibs) gross vehicle
weight rating (GYWR]] was to be
phased-in during 2001 with 40 percent
of such new vehicles required to have
ORVR in 2001, &0 percent in 2002 and
100 percent in 2003, New heavier light-
duty trucks (BO01-8300 ibs GVWR]} were
required to have 40 peroent with ORVR
by 2004, B0 percent by 2005 and 100
porcent by 2008. New trucks up to
10,000 1bhs GVWR manufactured as a
complete chassis were all required to
have ORVR hy 2006. Cormplete vehicle
chassis for heavy-duty gasoline vehicles
hetween 10,001 and 14,000 lbs GVWR
{Class 3} are very similar to those
between 8,501 and 10,800 ths GVWER,
For model consistency purposes,
manufacturers began inatalling ORVR
on Class 3 complete chassis in 2006 as
well. So, after 2006, essentially all new
gesoline-powered vehicles less than
14,000 lbs GVWR are ORVR-squipped.

ORVR does not apply to all vehicles,
but those not covered by the ORVR
reguirement comnprise a small
percentage of the gasoline-powered
highway vehicle fleet [approximataly
1.5 percent of gasoline consnmption].
The FPA estimales that by the and of
2012, more than 71percent of vehicles
gnrrantly on ihe road will have ORVR.®
‘T'his percentage will incresse over time
as older cars and trucks ere replaged by

37The EPA promuleated ORVE stundards for gl
duly vehicles end trucks on Apeil 8, 1994, 39 FR
46282, codified at 40CFR parts 88 {inclnding
86.098-3], 58 and 660,

% See EPA Mamorandum "Onboard Refusling
Vapor Recovery Widespread Use Assessment™ A
copy of this memerandium ks Torated Ju the docket
for this action EPA-HGQ-0OAR-2010-1676.

new models. However, under the
current regulatory constouct,
motorcycles and heavy-duty gasoline
vehicles not manufactured as a
complete chassis are net required to
instsll ORVR, so it is likely that there
will be some very small percentage of
gasoline rafueling emissions not
captured by ORVR controls.

Even priar to the EPA’s adoption of
ORVR requirements, in 1993 EPA
adopted Onhoard Diagnostic {OBD)
Systern requirements for passenger cars
and light trucks, and eventually did so
for heavy-duty gasoline vehicles up to
14,000 Ihs GVWR.'® These systems are
designed to monitor the in-use
performance of various vehicle emission
control systems and components,
including protocals for finding
problems in the purge systems and large
and small vapor leaks in ORVR/
evaporative emission controle?* OBD I
systems were phased in for these
vehicle classas ovar the period from
1884-1086 for lighter vehicles and
20052007 for heavy-duty gasoline
vehicles, so, during the same time frame
that manufactnrers were implementing
ORVR inte their vehicles, they already
had implementsd or were implementing
{BD 11 systems,

in 2008, the EPA published a report
addressing the effectiveness of OBD 11
control systems.12 This study concladed
that enhanced evaporative and ORVR
emission gontrol systems are dnrable
and low emitting relative to the FTP
{(Federal Test Progedure) enhanced
evaporative emission standards, and
that OBD 1T evaporative emissions
checks are a suilable replacement for
functional evaporative emission tests in
state inspection and maintenance (I/M}
programs. OBD system codes are
interrogated and evaluated in a 30-
vehicle emission I/M pregram. A recent
EPA review 0f OBD data gathered from
1/ programs from {ive slales™®
indicated relatively few vehicles had
any evaporative system-related OBD
codes that would indicate 2 potential

18 Lope Foderal ogister a8 58 FR 9468 published
February 18 1993, and subsegueut amendmants
and the iatest OBD regulations at 45 CFR part
B8,1806-05 for program reguirements Ia varicos
voars.

V1 GRVYR systems are hasically z subset of
sveporaiive emission sysiems because they share
ihe same vapor Hoes, purge valves, parge lines, and
sctivated carbon canister.

wiBiactivaness of OBD ¥ Bveporative Emission
Monlters—30 Vehicle Study,” EPA 420-R-00-018,
Cietobey 2004,

# See EPA Memorangdom, “Review of Freguency
of Evapurative System Relsted OBD Codes for Five
Stats M Programs.” A copy of this memozandam
i3 lovated in the dooket for this activn EPA-HD-
GAR-201G-1078.



Electronic Filing - Received, Clerk's Office, 08/15/2012

Federal Register/Vol. 77, No. 95/Wednesday, May 16, 2012/Rules and Regulations

28775

problem with the vapor managernent
system.

Based on emissions tests of over 1,100
in-use ORVR-equipped vehicles, EPA
concluded that the average in-use
efficiency of ORVR is 98 percent. The
legal requirement for ORVR is 93
percent efficiency. Thus, the actual
reported control achieved in practice is
greater than the statutorily required
level of control.

D. Compatibility Between Some Vapor
Recovery Systems

Even though the per-vehicle vapor
recovery efficiency of ORVR exceeds
that of Stage II, Stage II vapor recovery
systems have provided valuable
reductions in ozone precursors and air
toxics as ORVR has been phased into
the motor vehicle fleet. In fact, overall
refueling emissions from vehicle fuel
tanks are minimized by having both
ORVR and Stage II in place, but the
incremental gain from retaining Stage IT
decreases relatively quickly as ORVR
penetration surpasses 75 percent of
dispensed gasoline. Please see Table 2
below. This occurs not only because of
a decreasing amount of gasoline being
dispensed to nou-ORVR equipped
vehicles, but also because differences in
operational design cbaracteristics
between ORVR and vacuum assist Stage
Il systems may in some cases cause a
reduction in the overall control system
efficiency compared to what could have
been achieved relative to the individual
contro] efficiencies of either ORVR or
Stage II emissions from the vehicle fuel
tank. The problem arises because the
ORVR canister captures the gasoline
vapor emissions from the motor vehicle
fuel tank rather than the vapors being
drawn off by the vacuum assist Stage II
system. This ocours because the fill pipe
seal blocks the vapor from reaching the
Stage Il nozzle. Thus, instead of drawing
vapor-laden air from the vehicle fuel
tank into the underground storage tank
(UST), the vacuum pump of the Stage I
system draws mostly fresh air into the
UST. This fresh air causes gasoline in
the UST to evaporate inside the UST
and creates an internal increase in UST
pressure. As the proportion of ORVR
vehicles increases, the amount of fresh
air, void of gasoline vapors, pumped
into the UST also increases. Even with
pressure/vacuum valves in place this
eventually leads to gasoline vapors
being forced out of the UST vent pipe

into the ambient air. These new UST
vent-stack emissions detract from the
overall recovery efficiency at the GDF,
As discussed in the proposed rule, the
level of these UST vent stack emissions
varies based on several factors but can
result in a net 1 to 10 percent decrease
in overall control efficiency of vehicle
fuel tank emissions at any given GDF.14
The decrease in efficiency varies
depending on the vacuum assist
technology design {including the use of
a mini-boot for the nozzle and the ratio
of volume of air drawn into the UST
compared to the volume of gasoline
dispensed (A/L) ratio), the gasoline Reid
vapor pressure, the air and gasoline
temperatures, and the fraction of
throughput dispensed to ORVR
vehicles. There are various technologies
that address these UST vent-stack
emissions and can extend the utility of
Stage Il to further minimize the overall
control of gasoline vapor emissions at
the GDF. These technologies include
nozzles that sense when fresh air is
being drawn into the UST and stop or
reduce the air flow. These ORVR-
compatible nozzles are now required in
California and Texas. Another solution
is the addition of processors on the UST
vent pipe that capture or destroy the
gasoline vapor emissions from the vent
pipe. A number of these systems were
presented in comments on the proposed
rule. While they may have merit,
installing these technologies adds to the
expense of the control systems.

E. Proposed Rule To Determine
Widespread Use of ORVR

Section 202(a}(6) of the CAA provides
discretionary authority to the EPA
Administrator to, by rule, revise or
waive the section 182(b)(3) Stage II

14 See EPA Memorandum “Onboard Refueling
Vapor Recovery Widespread Use Assessment.”” A
copy of this memorandum is located in the docket
for this ection EPA-HQ-0AR-2010-1076. The level
of these UST venl stack emissions varies based on
several faclors; EPA estimates a 5.4 10 6.4
percentage point decrease in Stage IT control
efficiency in the 2011-2015 time frame at GDFs
employing non-ORVR compatible vacuuin assist
Stage Il nozzles. The decrease in efficiency varles
depending on the vacuum assist technology design
(inclnding the nse of a mini-boot for the nozzle and
the ratio of volume of air drawn into the UST
compared to the volume of gasoline dispensed [A/
L} ratio), the gasoline Reid vapor pressure, the air
and gasoline temperatures, and the fraction of
throughput dispensed to ORVR vehicles. The values
will increase over time as Lhe fraction of total
gasoline dispensed to ORVR vehicles al Stage IT
GDFs increases.

requirement for Serious, Severe, and
Extreme ozone nonattainment areas
after the Administrator delermines that
ORVR is in widespread use throughout
the motor vehicle fleet. The percentage
of non-ORVR vehicles and the
percentage of gasoline dispensed to
those vehicles grow smaller each year as
these older vehicles wear out and are
replaced by new ORVR-equipped
models. Given the predictable nature of
this trend, the EPA proposed a date for
ORVR widespread use.

In the Notice of Proposed Rulemaking
(NPRM) (76 FR 41731, July 15, 2011),
the EPA proposed that ORVR
widespread use will occur at the mid-
point in the 2013 calendar year, relying
upon certain criteria outlined in the
proposed rule. This date was also
proposed as the effective date for the
waiver of the CAA section 182(b}(3)
Stage II requirements for Serious, Severe
and Extreme ozone nonattainment areas.

The EPA used two basic approaches
iu determining when ORVR would be in
widespread use in the motor vehicle
fleet. Both approaches focused on the
penetration of ORVR-equipped vehicles
in the gasoline-powered highway motor
vehicle fleet. The first proposed
approach focused on the volume of
gasoline that is dispensed into vehicles
equipped with ORVR, and compared the
emissions reductions achieved by ORVR
alone to the reductions that can be
achieved by Stage II controls alone. The
second approach focused on the fraction
of highway motor gasoline dispensed to
ORVR-equipped vehicles.

In the proposal, the EPA included
Table 1 [republisbed below). This work
was based on outputs from EFA’s
MOVES 2010 motor vehicle emissions
model, which showed information
related to the penetration of ORVR in
the national motor vehicle fleet
projected to 2020. These model outpuls
have been updated for the final rule to
be consistent with the latest public
release of the model (MOVES 2010a)
since that is the version of the model
states would use in any future inventory
assessment work related to refueling
emissions control. Qverall, ORVR
efficiency was shown in column 5 of
Table 1 and was determined by
multiplying the fraction of gasoline
dispensed into ORVR-equipped vehicles
by ORVR'’s 98 percent in-use control
efficiency.
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TABLE 1—PROJECTED PENETRATION OF ORVR IN THE NATIONAL VEHICLE FLEET BY YEAR—BASED ON MOVES 2010

: . Gasoline .-
Vehicle population VMT - QORVR Efficienc
Calendar year percgm%ge Percentage Sé?ggﬂ;%i percantage y
1 2 3 4 5

2006 et 39.5 48,7 46.2 45.3
2007 ... 45.3 54.9 52.5 51.5
2008 .... 50.1 60.0 57.6 56.4
2009 ... 54.3 64.5 62.1 60.9
2010 ... 59.0 69.3 66.9 65.6
2011 63.6 73.9 71.5 704
2012 .. 67.9 78.0 75.6 741
2013 ... 71.7 B1.6 79.3 777
2014 .. 75.2 84.6 82.6 80.9
2015 ... 78.4 g§7.2 85.3 83.6
2016 ... 81.2 89.4 87.7 85.9
2017 ... 83.6 91.2 89.7 87.9
2018 ... 85.6 92.7 91.3 89.5
2019 ... . 87.5 93.9 92.7 90.8
P2 =] SO 89.0 94.9 93.9 92.0

See EPA Memorandum "Onboard Refueling Vapor Recovery Widespread Use Assessmenl” in the docket (number EPA-HQ-OAR-2010—
1076) addressing details on issues related to values in this table.

Note: In this table, the columns have the following meaning.

1. Calendar year that corresponds to the perceniages in 1he row assogiated with the year,

2. Percentage of the gasoline-powered highway vehicle fleet that have ORVR.

3. Percentage of vehicle miles traveled (VMT) by vehicles equipped with ORVR.

4. Amount of gasoline dispensed into ORVR-equipped vehicles as a perceniage of all gasoline dispensed to highway motor vehicles.

5. Percenlage from the same row in column 4 multiplied by 0.98.

In the proposal, the EPA estimated
that ORVR would need to achieve in-use
emission reductions of ebout 77.4
percent to be equivalent to the amount
of control Stage II alone would achieve.
This estimate was based on the in-use
control efficiency of Stage II systems
and exemptions for Stage II for lower
throughput GDFs. In tbe NPRM, the
EPA assumed that in areas where basic
Stage II systems are used the control
efficiency of Stage II gasoline vapor
control systems is 86 percent. The use
of this value depends on the assumption
that daily and annual inspections,
periodic testing, and appropriate
maintenance are conducted in a correct
and timely manner. In addressing
comments, we have stated that this
efficiency could be nearer to 60% if
inspections testing and maintenance are
nol conducted and there is minimal
enforcement.?s

In the NPRM, the EPA estimated that
the percentage of gasoline dispensed in
an area that is coversd by Stage I
controls is 90 percent. Multiplying the
estimated efficiency of Stage Il systems
(86 percent) by the estimated fraction of
gasoline dispensed in nenattainment
areas from Stage T-equipped gasoline
pumps yielded an estimate of the area-
wide control efficiency of Stage II

15 See, “Determinalion of Widespread Use of
Onboard Refueling Vapor Recovery (ORVR) and
Waiver of Stage Il Vapor Recovery Requiremenls:
Summary of Public Comments and Responses.”
March 2012. Daocuntent contained in dockel EPA-
HOQ-0OAR-2010-1076.

programs of 77.4 percent (0.90 x 0.86 =
0.774 or 77.4 percent) for emissions
displaced from vehicle fuel tanks. 1617
Table 1 indicated this level of ORVR
control efficiency is expected to be
achieved during calendar year 2013.

In the second approach for estimating
when ORVR is in widespread use, we
also observed from Table 1 that by the
end of calendar year 2012 more than 75
percent of gasoline will be dispensed
into ORVR-equipped vehicles. As
discussed in the NFRM, the EPA
believed that this percentage of ORVR
coverage (275 percent) is snbstantial
enough to inherently be viewed as
“widespread” under any ordinary

16 Sge section 4.4.3 (especially Figure 4-14 and
Table 4-4) in “Technical Guidance—Slage Il Vapor
Recovery Systems for Control of Vahicle Refueling
Emissions al Gasoline Dispensing Facilities,
Volume I: Chapters,” EPA—450/3-91-022a,
November 1991. A copy of this document is located
in the dockel for Lhis action EPA-HQ-0AR-2010~
1076. This is based on annual enforcement
inspections and on allowable exempiions of 10,000/
50,000 gallons per month as described in section
324{a) of the CAA. The EPA recognizes that Lhese
two values vary by state and thal in some cases
aclual in-use efficiencies, prescribed exemption
levels, or both may be eilher higher or lower.

17 AP~42, The EPA's emission factors document,
identifies three sources of refueling emissions:
Displacement, spillage, and breathing losses. In the
EPA Memorandum “Cnboard Refueling Vapor
Recovery Widespread Use Assessment” (available
in the public docket), the EPA delermined thal for
separale Stage Il and ORVR refueling events,
spillage and breathing loss emission rates are
similar. Thus, Lhis analysis focuses on differences
in contrelled displacement emissions.
Compatibility effects related Lo ORVR and Slage I
vacnum assist systems are addressed separately.

understanding of that term.
Furthermore, in Table 1, the percentage
of VMT by ORVR-equipped vehicles
{column 3) and the amount of gasoline
dispensed into ORVR-equipped vehicles
(column 4) reached or exceeded 75
percent between the end of year 2011
and end of 2012. The EPA believed this
provided further support for
eslablishing a widespread use date after
the end of calendar year 2012, Based on
the dates derived from these two basic
approaches, the EPA proposed to
determine that ORVR will be in
widespread use by June 30, 2013, or the
midpoint of calendar year 2013.

VI. This Action
A. Analytical Rationale for Final Rule

Section 202(a}(6) of the CAA provides
discretionary authority to the EPA
Administrator to, by rule, revise or
waive the section 182(b)(3} Stage I
requirement after the Administrator
determines that ORVR is in widespread
use throughout the motor vehicle fleet.
As discussed in the NPRM, the EPA has
broad discretion in how it defines
widespread use and the manner in
which any final determination is
implemented. In onr review of the
public comments received on the
proposal, no commenter indicated that
a widespread use determination was
inappropriate or took issue with the
EPA’s two-pronged analytical approach.
We have inlegrated responses to many
comments throughout the preamble to
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this final rule. A mors detailed sot of
responses is in & document titled,
“Dretermination of Widespread Useg of
Onboard Refueling Yapor Recovery
{ORVR] and Waiver of Stage If Vapor
Recovery, Summnary of Pablic
Comments and Responses” that can be
found iu the docket, BPA-HO-0AR-
2010-1076,

The analytical spproaches vsed by the
EPA to delermine the wideapread ugs
date are influenced by several key input
parameters that affect the estimoates of
the emission reduction benelits of Stage
11 slone versus the benefits of ORVR
alone and the phase-in of ORVR-
eqnippei vehicles, We received several
comments on the assumptions and
parameters used by the EFA in the
NPEM, and in some cases we have
updated the information used in
caloulations that support the final rule,
as discussed in the following
paragraphs.

1. ORVR Parameters

« ORVH efficiency. The EPA used an
in-use control efficiency of ORVR of 98
percent in the proposal. This was based
on the testing of 1,160 vehicles drawn
from the field, EPA has updated its
analysis 1o include an additional 478
refueling emission test results for
QRVR-equipped vehicles that were
vouducted in calendar years 2610 and
2011. The data set, which now includes
aver 1,600 vehicle tests for vehiclag
from model years 20002010 with
mileages ranging from 10,000 to over
106,060, continues fo support the
conclusion that the 98 percent in-use
efficiency values remain appropriate.1®

» Modeling program inpuots, The
NPEM relied on EPA’s MOVES 2016
meodel for estimating CRVR vehicle fleet
penetration, VMT by ORVR vehicles,
and gallons of gasoline dispeused to
ORVR vehicles. Since the development
of the NPEM, the EFA has publicly
released MOVES 2010a, The updaled
maodel incorporates many
improvements. Those relevant here
include updates in ORVR vehicle gales,
sales projections, scrappage, fleet mix,
annual VMT, and fuel efficiency. The
EPA believss that the modeling
undertaken to determine the widespread
use date for the [inal rule should
employ the EPA’s latest MOVES
modeling program because it contains
updated information that bears on the
subject of this rulemaking, and begauss
the EPA expecis states to alsouse il in
any state-specific demonsirations

2 Sep the EPA memerandwm “Updated ORVR In-
Use Elficiency.” A copy of this memorandnm is
looated ju the docket for this action EPA-HG-DAR-
20181078,

supporting future SIP revisions,
including revisions that seek {0 remave
Stage 1T programs,

2. Stage 1T Parametors

» Stage I efficiency. The EPA used an
in-uge gontrol efficiency of 86 percant
for Stage I in the proposal. As
discussed above, Stage I control
afficiency depends on inspection,
testing, and maintenance by GDF
owner/opersiors, and inspection and
enforcement by stateflocal agenciegs.
Typical values range from 62 percent o
86 percent. The public comments
referred the EPA to additional reported
information directly related to in-use
effeciiveness of Stage Il vapor
recovery,1% The reports indicate that for
balance and vacuum-assist type Stage I1
systems in use In many states today, the
in-use effectiveness of Stage IT is
typically near 70 percent. Nonetheless,
the EPA has elected to retain the use of
an 86 percent efficiency value in the
analyses supporting the final rule. This
is because many state programs bave
included the maintenance and
inspection provisions recommended by
EPA to achieve this level of efficiency
in their initial SIPs that originally
incorporated Stage II controls.?® Current
in-use efficiency values may well be
lower based on the performance of the
Stage II technology itself ar for other
reasons related to maintenance and
enforcement. We are not rejecting the
additional information from
commenters or the poessibility that Stage
I efficiency may be lower in some states
or nonattainment areas. However, the
EPA believes these issues are best
examined in the 5IF review process. If
real in-use efficiency across all existing
Stage [T programs is, in fact, lower than
86 percent, the EPA’s final analysis
overestimates the length of time
required for emissions reductions from
ORVR alone to eclipse the reductions
that can be achieved by Stage II alona,

« Stage II exempiion rofe. In sections
182{b)(3] and 324 of the CAA, Congress
permitied exemptions from Stage
contrals for GDFs of less than 10,000
gallons/momth (privates) and 50,000
gallons/monih (independent small

© Zep " Deall Yapor Recovery Test Reporl,” April
1992 by CARB and CAPCOA [now clessed for
public use}, and “Peclormancs of Balupor Vapor
Racovery Sysiome at Gassling Dispensing
Pacilities”, prepared by the San Diego Alr Pollulion
Centrol Bistrict, May 18, 2008, Both reports are
avallsble In the poblis docket,

#The EPA reposl, “Enforcement Suldance Tor
Brage II Vehicle Refueling Contenl Programs,” 1.8,
EPA, Olfice of Afr and Radistion, Offics of Mobile
Bources, Decorsher 1991, provides basic FPA
goidaucs on what & stats SIF and sctompanying
regulations should includs to achieve high
efficiency.

business marketers). The EPA analysis
indicated that these GUF throughput
values exempted sbout 10 percent of
annual throughput in any given area.
Some siates ingluded mora strict
exemption rales, most commonly 10,008
gallons per month (3 percent of
throughput) for both privates and
independent small business marketers.
A few other states’ exemption
provisions used valuss that fell within
or outside this renge 2 Of the 21 stales
and the District of Columbia with areas
classified as Serious, Severs, or Extreme
for vzone and/or within the Ozone
Transport Region, the plurality
incorporated exemption provisions in
their state regulations, which exempied
about 10 percent of throughput.2?
Therelare, we beligve it remains
reasonghle to use that value within this
analysis.

» Compatibility factor for vacnum
assist Stage Il systems. The EPA
discussed the compatibility factor at
length in the NPRM and provided
relevant materials in the docket, Several
commenters asked that the BEPA provide
puidance on how the compatibility
factor should be incorporated into any
similar analysis conducted by a state for
purposes of future SIP revisions
involving Stage II programs. The
magnitude of the compatibility factor for
any given area varies depending on
ORVR penetration, fraction of vacuum
assist nozzles relative to balance
nozzles, and excess A/L for vacuum
assist nozzles, Two states hove adopted
mezasures lo reduce this effect through
the use of ORVR-compatible nozeles
and one state prohibiis vacuum assist
nozzles completely, Due to these
significant variables, the EPA is electing
nok to inchade the compatibility Factor
in the widespresd use date
determination analysis, bul will pravide
the guidance requested by the
commenlers for use in making future
SIP revisions. To the extent that
compatibility emissions across sll
existing Stage IT programs as a whole are
significant, the EPA’s final analysis
oversstimates the length of ime
required for emissions reductions from
ORVE alone to eclipse the reductions
that can be achieved by Stage 1T alone,

B. Updated Analysis of Widespread Use

As discussed previously, the EPA has
used two approaches for determining

53 There are 2 Brw stales thal limit Stage 1
axgmplions to only GDFs with less then 10,000 gpm
throughput, which would exempt about three o
five pereent of areg-wide throughput,

# Sep the BPA memorandum “Summary of Stage
1 Exempilon Program Values.” A copy of this
memorandum is located in the docket for this
agtion i BPA-HQWOAR-2010-3076.
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RULES and REGULATIONS
ENVIRONMENTAL PROTECTION AGENCY
4( CFR Parts 86, 88, and 600
{AMS-FRL-4831-6}

RIN 2060-AC64

Control of Axr Pollution From New Motor Vehicles and New Motor Vehicle Engines; Refueling Emission Regulations
for Light-Duty Vehicles and Light-Duty Trucks

Wednesday, April 6, 1994
*16262 AGENCY: Environmental Protection Agency {EPA}.
ACTION: Final rule,

SUMMARY: This document contains EPA’s final rule implementing the control of vehicle refueling emissions through
the use of vehicle-based systems, Tt applies to light-duty vehicles and light-duty trucks, The rule applies to all foels used
by a vehicle, and includes special provisions for vehicles/fuels judged to be inherently low in refueling emissions. For
light-duty vehicles, the requirements begin in the 1598 model year, and phase in over three model vears. In the 1998
model year, 40 percent of each manufacturer’s light-duty vehicles must meet the requirements, This increases to 80 per-
cent in the 1999 model year and rises to 100 percent in model years 2000 and later. A special provision for phase-in is
also included for small volume manufacturers of light-duty vehicles.

This requirement also applies to light-duty trucks. For light-duty trucks with 2 gross vehicle weight rating of 0-6000 lbs,
the requirement beging i model vear 2001 and phases-in over thres miodsl vears at the same rate as applied to light-duty
vehicles. For light-duty trucks with a gross vehicle weight rating of 6001-8500 Ibs, the requirement commences in model
year 2004 and phases-in over three model years at the same rate as light-duty vehicles. The rule does not apply to heavy-
duty vehicles,

This rule also ssteblishes certification requirements covering test procedures for integrated and non-integrated control
sysiem designs, a refueling emission standard of 0.20 g/gallon and other related certification requirements and provi-
sions. Finally, the rule contains enforcement provisions related to liahility, Selective Enforcement Auditing and noncon-
formanee penalties,

EFFECTIVE DATES: This final rulc is effective on May 6, 1994,

The new inforrmation collection requirements contained in 40 CFR paris 86 and 88 applying to 1958 and later model year
vehicles have not been approved by the Office of Manapement and Budget {(OMB) and are not ¢ffective until OMB has
approved them. EPA will publish a techpical amendment in the Federal Register once the information collection require-
ments are approved.

ADDRESSES: Materials relevant to this final rule are contained in Public Docket No. A-87-11, lecated in the Air and

€ 2011 Themson Reuters. Mo Claim to Orig. US Gov. Works.
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TITLE 42—THE PURBLIC HEALTH AND WELFARE §7410

amended Pub. L. 95-985, title I, §106, Aug. 7, 1977,
91 Stat. 691.)

CODIFICATION

Section was formerly classified to section 1857c4 of
this title.

PRIOR PROV1SIONS

A prior section 109 of act July 14, 1955, was renum-
bered section 116 by Pub. L. 91-804 and is classified to
section 7416 of this title.

AMENDMENTS
197—8Subsee. (c). Pub. L. 95-95, §106(k), added subsec.

(o).
Subsec. (d). Pub. L. 95-95, §106(a), added subsec. (d).
EFFECTIVE DATE OF 1977 AMENDMENT

Amendment hy Pub. L, 95-95 effective Aug, 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken hy or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in agcordance with act July
14, 1855, as amended by Puh. L. 95-85 [this chapter], see
section 406(h) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

TERMINATION OF ADVISORY COMMITTEES

Advisory committees established after Jan. 5, 1973, to
terminate not later than the expiration of the 2-yvear
period beginning on the date of their establishment,
unless, in the case of a committee established by the
President or an officer of the Federal Government, such
committee is renewed by appropriate action prior to
the expiration of such 2-year period, or in the case of
a committee established by the Congress, its duration
is otherwise provided for by law. See section 14 of Pub.
L. 92-463, Oct. 6, 1972, 86 Stat. 776, set out in the Appen-
dix to Title 5, Government Organization and Employ-
ees,

ROLE OF SECONDARY STANDARDS

Puh. L. 101-549, title VIII, §817, Nov. 15, 1990, 104 Stat.
2697, provided that:

‘‘(a) REPORT.—The Administrator shall request the
National Academy of Sclences to prepare a report to
the Congress on the role of national secondary ambient
air gnality standards in protecting welfare and the en-
vironment. The report shall:

(1) include information on the effects on wellare
and the environment which are caused by ambient
congentrations of pollutants listed pursmant to sec-
tion 108 [42 U.8.C. 7408] and other pollutants which
may be listed;

*(2) estimate welfare and environmental costs in-
curred as a result of such effects;

“(3) examine the role of secondary standards and
the State Implementation planning process in pre-
venting such elfects;

“{4) determine ambient concentrations of each such
pollutant which would be adequate to protect welfare
and the environment from such effects;

*(5) estimate the costs and other impacts of meet-
ing secondary standards; and

‘‘(6) consider other means consistent with the goals
and objectives of the Clean Air Act [42 U.S.C. T401 et

seq.] which may be more effective than secondary

standards in preventing or mitigating such effects.

“(h) SUBMISSION TO CONGRESS; COMMENTS; AUTHOR1ZA-
TION.—(1) The report shall be transmitted to the Con-
gress not later than 3 years after the date of enactment
of the Clean Air Act Amendments of 1990 [Nov. 15, 1990].

(2) At least 90 days before issuing a report the Ad-
ministrator shall provide an opportunity for public
comment on the proposed report. The Administrator
shall include in the final repert a summary of the com-
ments recelved on the proposed report.

““(3) There are authorized to be appropriated such
sums as are necessary to carry out this section.”

§7410. State implementation plans for national
primary and secondary ambient air quality
standards

(a) Adoption of plan by State; submission to Ad-
ministrator; content of plan; revision; new
sources; indirect source review program;
supplemental or intermittent control systems

(1) Bach State shall, alter reasonable notice
and public hearings, adopt and submit to the Ad-
ministrator, within 3 years (or such shorter pe-
riod as the Administrator may prescribe) aflter
the promulgation of a national primary ambient
air quality standard (or any revision thereofl)
under section 7409 of this title for any air pollut-
ant, a plan which provides for implementation,
maintenance, and enforcement of such primary
standard in each air quality control region (or
portion thereof) within such State. In addition,
such State shall adopt and submit to the Admin-
istrator (either as a part of a plan submitted
under the preceding sentence or separately)
within 3 years (or such shorter period as the Ad-
ministrator may prescribe) after the promulga-
tion of a national ambient air quality secondary
standard {or revision thereoi), a plan which pro-
vides for implementation, maintenance, and en-
forcement of such secondary standard in each
air quality control region (or portion thereof)
within such State. Unless a separate public
hearing is provided, each State shall consider its
plan implementing such secondary standard at
the hearing required by the [irst sentence of this
paragraph.

(2) Bach implementation plan submitted by a
State under this chapter shall be adopted by the
State alter reasonable notice and public hear-
ing. Each such plan shall—

(A) include enforceable emission limitations
and other control measures, means, or tech-
niques (including economic incentives such as
{fees, marketahle permits, and auctions of
emissions rights), as well as schedules and
timetables for compliance, as may be nec-
essary or appropriate to meet the applicable
requirements of this chapter;

(B) provide for establishment and operation
of appropriate devices, methods, systems, and
procedures necessary to—

(i) monitor, compile, and analyze data on
ambient air quality, and

(ii) upon request, make such data available
to the Administrator;

{C) include a program to provide for the en-
forcement of the measures described in sub-
paragraph (A), and regulation of the modilica-
tion and construction of any stationary source
within the areas covered by the plan as nec-
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agsary o assure thab nabtional ambient air
guality standards are achieved, inecluding a
permit program as required in pasts C and D of
this sabchapter;

(D)} contain adeguate provisions-

1) prohibiting, consistent with the provi-
sions of this subchapter, any source or othar
type of emissions activity within the State
from emitting any air polintant in amounts
which will—

{1) cantribute significantly to nonattain-
ment in, or interfere with maintenatce by,
any other State with respect to any such
national primary or secondary ambient air
ghality standard, or

{ITy interfere with measures requirsd o
be ineluded in the applicable implementa.
tion plan for any other State under part O
ol this subchapter to prevent significant
deteriaration of air quality or to protect
visibilisy,

{ii} insaring compliance with the applics-
bie requirements of sections 7426 and 7415 of
this title {relaling to interstate and inter-
national pollution abatement);

{¥} provide {i} necessary assurancss that the
Btate {(or. ezcept where the Administrator
desms inappropriate, the general purposs loeal
governmeant or governmenis, or a regional
agonoy desienated by the State or gensral par-
pose leoal governments for such purpose} will
have adeguate personnel, funding, and zathor-
ity under State (and, as appropriate, logal) law
to sarry oot sueh implementation plan {and is
anid prohibited by any provision of Federal or
Siate law frorn carrying oud such implementa-
tion plan or portion shereof), (i) requirements
that the State comply with the requirements
respecting State boards under section 7428 of
this title, and (iii) necessary assurances that,
where the State has relied on a local or re-
gional government, agency, or instromental-
ity for the iraplementation of any pilan provi-
sion, the State hag responsibility [or ensuring
adequate implementation of such plan provi-
sion;

{F'} require, as may be prescribed by the Ad-
minisiratosr—

{1} the installation, maintenance, and re-
platement of equipment, and the implemen-
tation of other necessary steps, by owners or
aperators of stationary sourges to monitor
exsissions from snch sources,

(ii) periodis reporis on the nature and
amounts of emissions and emissions-related
data frorm sueh sourees, and

{111} corrsiation of such reports by the
State agency with any emission limitations
or stapdards established pursuant to this
chapter, which reports shali be avallable at
reasonable times for public inspection;

{3} provide for anthority comparabie 0 $had
in section 7608 of this title and adegnate con-
ftingency plans o implament such anthority;

{H} provide for revision of sugh plan—

A from time to time a8 may be neoessaly
to talte accpunt of revisions of sich national
primary or secondary ambient air quality
standard or the availability of improved or
more expeditions methods of attaining such
standard, and
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(i1} except as provided in paragraph (33T,
whenever the Adminisirator finds on the
hasis of information available to the Admin-
istrater that the plan is substansially inad-
sruate to atbain the national ambiend air
riuality stapdard which it implements or to
otherwise comnply with any additional re-
guirements established under this chapter;

(I3 in the oase of a plan or plan revision for
an area designated as a nonattainment area,
meet the applicahle reguirements of part D of
thig subchapter (relating to nonattainment
areash

(J) meet the applinable requirements of sec-
tion 7421 of this title (relating to consulta-
tion}, seation 7427 of this title (pelating to pub-
lie nosification), and part © of this suhchapter
{relating to prevention of significant deterio-
ration of alr quality and visibility profection);

{K} provide {or——

{1y the performance of such air guality
modeling as the Administrator may pre-
zoribe for the purposs of predicting the ef-
fect on smblent alir goality of any emissions
of any alr polintant for which the Adminis-
trabor has established a pational ambient
alr guality standasd, and

{11} the submisgion, apon reguest, of data
related $o zuch air guelily moedsling fo the
Administraton;

{L: reguire the owney or operator of each
major stationary source @ pay o the pormit-
ting authority, az a condition of any permit
reqguired ander this chapter, a fee snificient to
COVE

(i) the reasonable cosls ol reviewing and
actitg upon any applivation {or such a per-
mit, and

(ii) if the owner or operator receives a per-
mit for such source, the reasonable casts of
implermenting and enforcing the terms and
conditions of any such permit (Mot including
any court costs or other costs asseciated
with any enforcament action),

until sueh fee feqiirement iz superseded with
respect 0 stah solroes by the Administrator's
approval of 4 fee program under subchapter V
of this chapter; and

(M} provide for consuliaiiorn and particips-
on by local political subdivisions affected by
the plan.

{34 A Repealed, Pub. L. 101-344, sigle 1,
§1014)(1), Nov. 15, 1880, 164 Siab. 2408,

{B) As soon ag practicable, the Administrator
shall, congistent with the purposes of this chap-
ter and the Energy Bupply and Environmental
Coordination Aot of 1874 [15 T.8.0. 781 et seq.],
raview sach Ssabe’s applicables implementation
plans and report to the Biate on whether such
pians can be revised in relation to fuel burning
stationary sources (or persons suppliying fnel to
such sources) without interfering with the at-
tainment and maintenance of any national am-
pient air quality standard within the period per~
mitied in this section. If the Administrator de-
termines that any such plan can be revised, he
shall notify the 3tate that a plan revision may
be submitted by the State. Any plan revigion
which is submitted by the State shall, after pub-
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¢ nobice and opportunity for public hearing, be
approved by the Adminisirater il the revision
relates only to {us] burning stationary sotiross
{oy persons supplying [uel to such sources), and
the plan as rovised compliss with paragraph (2)
of this subsection. The Administrator shall ap-
prove or disaphrove any revision no later than
three months afier i4s subraission,

{€I} Neither the Biate, in the case of a plan {or
poriion thereof) approved nunder this subsection,
nor the Adminisirator, in the case of a plan {or
portion thereof) promnigafed under sabsection
{e} of this section, shall be required to revise an
applicabls implementation plan because one or
more exempiions under saction I8 of this title
{relating io Poderal facilitiss), enforcemeont or-
ders nnder section 7413(d)! of this title, suspen-
siong under subseciion () of (g} of this section
{relating to temporary energy eor eccncomic an-
thorityy, orders under zection T418 of this title
{relating to primary neaferrons smelters), or ex-
tensiong of compliance in deerees entered under
section T413(e)! of this title (relating to iron-
and steel-producing operations) have been grant-
ed, if such plan would have met the reguire-
ments of this section if no sach exemptions, or-
ders, or extensions had been granted.

{4) Rapealed. Pub. L. 101-549, title I, §101{d)(2),
Mov. 15, 1890, 104 Stat. 2408,

(5 A1) Any State may include in a State im-
plementation plan, but the Administrator may
not require as a condition of approval of such
plan under this section, any indirect source re-
view program. The Administrator may approve
and eniforee, as part of an applicable implemen-
tation plan, an indirect source review program
which the State chooses to adopt and submnit as
part of its plan.

i1y Except as provided in subparagraph {B), no
plan promulgzated by the Administrator shall in-
clude any indirect source review program flor
asy air quality conirel region, or portion there~

of.

(ii1) Any State may revise an appiicabis imple.
mentation plan approved under this subsection
to suspend or revoKe any such program included
ir su¢h plan, provided tkst such plan mests the
requirements of this section.

(B} The Administrater shall have the aathor-
ity to promulgate, implement and sniorce rega-
iations under subsection {c) of this section re-
specting indirect source reviaw programs which
apply only to lederally assisted hizhwavs, ajr-
ports, and other major federally assisted indi-
rect sources and federally cwned or sperated in-
direct sourcas.

{C} For purposes of ihis paragraph, the term
“indirgct source’” means 2 [facility, buoilding,
stracture, installation, real property, read, oy
highway which attracts, or may attract, mobile
sources of poliuticn. Buch term includes parking
lots, parking garages, and other facilities sub.
ject to any measure {or management of parking
supply {within the meaning of =subsection
(e 21(D¥ii) of this section), inclnding regulation
of existing ofl-street parking bul such Lerm does
not include new or existing on-street parking,
Direci emissions sources or facilifies ag, within,
or associated with, any indirect source shall not

1Zge References in Tgzi noie below.
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be deemed indireet sources for the purpgse of
this paragraph.

(I} For purposes ¢f this paragraph the term
“indirect source review program’ means the fa-
oility-by-facilisy review of indiresct sources of
air pollution, including such meoasures 38 are
necessary 1o assure, or assist in assuring, thata
new or medified indirect source will not attract
mobile sources of air pollution, the smissions
from which would cause or sontribnte to air pol-
Intion concentrations—

(1) exceeding any naticonal primary ambient
air guality standard for a mobile source-relat-
ed alr pollutant after she primary standard ab-
tainment date, or

(i) preventing maintenance of any such
standard afier such daie.

(E} For parposes of this paragraph and para-
graph (2}(B), the term ““transportation control
measure’ does not include any measure which is
an “indirect source review program’”.

(6% No State plan shall be treated as mesting
the requirements of this section anless such
plan provides that in the case of any source
which uses a supplemental, or intermittent con-
trol system [or purposes of meeting the reqguire-
ment2 of an order under section T4I3&) 1 of this
title or section 74158 of this title (relating to pri-
mary nonferrons smelter orders), the owner or
operator of such souree may not temporarily re-
duce the pay of any employee by reason of the
use of such supplemental or intermittent or
other dispersion dependent control system.

(h) Extension of period for submission of plans

The Administrator may, wherever he deter-
mings necessary, extend the peried for submis-
gion of any plan or portion thereof which imple-
ments 3 nationsl secondary ambient air gquality
standard for a period not $o exceed 18 months
from the date otherwise reguired for snbmission
of such plan.

{¢) Preparation and publication by Adminis-
trator of proposcd regulations setting forth
implementation plan; fransportstion regula-
tions study and report; parking surcharge;
suspension authority: plan implementation

{13 The Administratoer shall promulgate a Fed-
eral implementation plan at any time within 2
vears alter the Administratore

{A) finds that a Btate has failed to make a
reguired submission or finds that the plan or
plan revision submitted by the State doss not
zakisfly the minimum oriteria established
under subsection (K1MA) of this section, or

{B3 disapproves a State Implementation plan
submission in whole or in pagt,

unlass the State corrects the deficiency, and the
Administrator approves the plan or plan revi-
sion, before the Administrator promulgates such
Paderal implementation plan.

(2¥ A} Hepealed. Pub. L. 101-545,
F101(aX XA, Nov, 15, 190, 104 Btat, 2408,

{8y No parking surcharge regulation may be
required hy the Administrator under paragraph
{1} of this sabsection as & pari of an appiicable
implamentation plan, All parking surcharys reg-
wiations previously required by the Adminis-
trator shall be void upon June 22, 1974, This sub-
paragraph shall not prevent the Administrator

title I,
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{from approving parking surcharges if they are
adopted and submitted by a State as part of an
applicable implementation plan. The Adminis-
trator may not ecndition approval of any imple-
mentation plan submitted by a State on such
plan’s including a parking surcharge regulation.

(C) Repealed. Pub. L. 101-549, title I,
§101(d)(3)B), Nov. 15, 1990, 104 Stat. 2409.

(D) For purposes of this paragraph—

(i) The term “parking surcharge regulation™
means a regulation imposing or requiring the
imposition of any tax, surcharge, {ee, or other
charge on parking spaces, or any other area
used for the temporary storage of motor vehi-
cles.

(ii) The term ‘‘management of parking sup-
ply™ shall include any requirement providing
that any new facility containing a given num-
ber of parking spaces shall receive a permit or
other prior approval, issuance of which is to be
conditioned on air guality considerations.

(iit) The term ‘‘preferential bus/carpoal
lane’ shall include any reguirement for the
setting aside of one or more lanes ol a street
or highway on a permanent or temporary basis
for the exclusive use of buses or carpools, or
both.

(E) No standard, plan, or requirement, relating
to management of parking supply or preil-
erential bus/carpool lanes shall be promulgated
after June 22, 1974, by the Administrator pursu-
ant to this section, unless such promulgation
has been subjected to at least one public hearing
which has been held in the area alfected and for
which reasonable notice has been given in such
area. Il substantial changes are made following
public hearings, one or more additional hearings
shall be held in such area after such notice.

(2) Upon application of the chiefl executive of-
ficer of any general purpose unit of local govern-
ment, if the Administrator determines that such
unit has adequate autherity ander State or local
law, the Administrator may delegate to such
unit the authority to implement and enforce
within the jurisdiction of such unit any part of
a plan promulgated under this subsection. Noth-
ing in this paragraph shall prevent the Adminis-
trator from implementing or enforcing any ap-
plicable provision of a plan promulgated under
this subsection.

(4) Repealed. Pub. L. 101-549,
§101(d)3)(C), Nov. 15, 1990, 104 Stat. 2409.

(5)(A) Any measure in an applicable implemen-
tation plan which requires a toll or other charge
for the use of a bridge located entirely within
one city shall be eliminated {rom such plan by
the Administrator upon application by the Gov-
ernor of the State, which application shall in-
clude a certification by the Governor that he
will revise such plan in accordance with sub-
paragraph (B},

{B) In the case of any applicable implementa-
tion plan with respect to which a measure has
been eliminated under subparagraph (A), such
plan shall, not later than one year alter August
7, 1977, be revised to include comprehensive
measures to:

(i) establish, expand, or improve public
transportation measures tc meet basic trans-
portation needs, as expeditiously as is prac-
ticable; and

title 1,
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(ii) implement transportation control meas-
ures necessary to attain and maintain na-
ticnal ambient air quality standards,

and such revised plan shall, for the purpose of
implementing such comprehensive public trans-
portation measures, include requirements to use
(insofar as is necessary) Federal grants, State or
local funds, or any combination of such grants
and funds as may be consistent with the terms
of the legislation providing such grants and
funds. Such measures shall, as a substitute for
the tells or charges eliminated under subpara-
graph (A), provide for emissions reductions
equivalent to the reductions which may reason-
ably be expected to be achieved through the use
of the tolls or charges eliminated.

(C) Any revision of an implementation plan for
purposes of meeting the requirements of sub-
paragraph (B) shall be submitted in coordination
with any plan revision required under part D of
this subchapter.

(d), (e) Repealed. Pub. L. 101-549, title I,
§101(d)(4), (5), Nov. 15, 1990, 104 Stat. 2409

(f) National or regional energy emergencies; de-
termination by President

(1) Upon application by the owner or operator
ol a fuel burning stationary source, and after no-
tice and opportunity for public hearing, the
Governor of the State in which such source is lo-
cated may petition the President to determine
that a national or regional energy emergency
exists of such severity that—

{(A) a temporary suspension of any part of
the applicable implementation plan or of any
requirement under section 7651j ol this title
(concerning excess emissions penalties or off-
sets) may be necessary, and

(B) other means of respending to the energy
emergency may be inadequate.

Such determination shall not bhe delegable by
the President to any other person. If the Presi-
dent determines that a national or regional en-
ergy emergency of such severity exists, a tem-
porary emergency suspension of any part of an
applicable implementation plan or of any re-
quirement under section 7651j of this title (con-
cerning excess emissions penalties or offsets)
adopted by the State may be issued by the Gov-
erncr of any State covered by the President's
determination under the condition specified in
paragraph (2) and may take effect immediately.

(2) A temporary emergency suspension under
this subsection shall be issued to a scurce only
if the Governor of such State {inds that—

(A) there exists in the vicinity of such
source a temporary energy emergency involv-
ing high levels of unemployment or loss of
necessary energy supplies for residential
dwellings; and

(B) such unemployment or loss can be to-
tally or partially alleviated by such emer-
gency suspension.

Not more than one such suspension may be is-
sued for any source on the basis of the same set
ol circumstances or on the basis of the same
emergency.

(3) A temporary emergency suspension issued
by a Governor under this subsection shall re-



Electronic Filing - Received, Clerk's Office, 08/15/2012

Page 6235

main in effect for a maximam of {four months or
such lesser period as may be specified in a dis-
approval erder of the Administeater, if any. The
Administrator may disapprove such suspension
if he determines that it does not meet the re-
guirements of paragraph (2.

{4} This sabsection shall not apply in the case
of a plan provigion or requilsmesnt promaleaisd
by the Administeator aoder subssotion () of
this section, bat in any such case fhe President
may¥ rrant a temporary emergency sospension
for a four month peried of any sach provision or
reguirement if he makes the determinations and
findings specified in paragraphs (1} and (2.

{5) The Governor may include in any tem-
BOrary emsrgency suspension issued under this
gubsection a provision deslaying {or & peripd
identical to the period of such suspension any
compiiance schedule {or increment of progress)
te which such source is subject under section
18670-102 of this title, as in sffect hefore Auguss
7, 1877, or section T413{d)® of this title, upon a
{inding that such source is unable to comply
with such schedule (or increment) solely because
of the conditions on the basis of which a suspen-
sion was issued under this subsection.

(g) Governor’s autbority to issue temporary
emergency suspensions

(1} In the case of any State which has adopted
and submitted fo the Administrator a proposed
plan revision which the State defermines—

(A} meets the reguirements of this section,
and

() i necessary (i) to prevent the glosing for
ong year or more of any source of air pollu-
tHon, and i) to prevent substantial increases
in unemployvment which would resuit from
snch ¢losing, and

which the Administrator has not avpproved or
disapproved under this sestion within 12 months
of submission of the propesed plan revision, the
Governor may issue a teMmporary cmergsncy sus-
pension of the part of the applicabls implemen-
tafion plan for such State which is proposed o
he revised With respeci to such sopree, The de-
termination gnder subparagraph (B} may not be
made with respeet to & source which would close
without resasd to whether or not the proposed
plan revigion is approvad.

{2) A tempOTrary emergency Suspeénsion issied
by a Governor under this sabssckion shall re-
main in effect for a maximum of four months or
such lesser period as may be specified in & dis-
approval order of the Adminisirator. The Ad-
minigtrator may disapprove such suaspsnsion if
he determines that it does not meet the require-
mente of this subsection.

(4) The Governgr may inclade in any ifem-
DOTATY emergency sispension issned under this
subsection a provision delaying for a period
identical to the pericd of such suspension any
compliance schedwle (or increment of progress)
to which such source iz subject under section
1857¢-10% of thig title as in effect before August
7, 1977, or under section T413(d)2 of this title
upon & finding that such source is unable to
eoraply with such schedule {or inerement) solely
because of the conditions on the basis of which
& suspansion was issued under this subseetion.

“8es Helerences in Toxt noste below,
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th} Publication of comprehensive document for
each State setting forth requiremants of ap-
plicable implementation plan

{11 Not later than 5 years after November 15,
1880, and every 3 years thereafter, the Adminis-
srator shall assemble and publish a comprehen-
sive docoment for each State setting forth all
reguirements of the applicable implementation
plan for such State and shall publish notlee in
the Federal Register of the availability of such
docaments.

(2} The Administrator may promulgats such
regulations as may bs reasonably necessary to
carry sut the purpose of this subsection.

{i} Modification of requirements probibited

Except Iz a primary nponflerrous smelter order
mmder sectipn 74i8 of this title, a suspension
andar spbsection () oy {g) of this section {relat-
ing Lo emergency sospensions), an sxemption
under section 7418 of this title (relafing to cer-
tain Federal facilities), an order under section
7418(4)2 of this title (relating to compliance or-
ders), & plan promulgation under subsection (c)
of this section, ¢or a plan revision under sub-
section (a)(8} of this section; no order, suspen-
sion, plan revision, or other action moedifyving
any requirement of an applicable implementa-
tion plan may be taken with respect to any sta-
tionary source by the Bfate or by the Adminis-
trator.

ij} Technological systems of continuous emission
reduetion on new or modified stationary
seurces; sompliance with performance stand-
ards

A® a condition for issuance of any permit re-
guired under this subghapter, the owner or oper-
ator of each new or modified stationary source
which is reguired to obtain such a permit must
show to the safisfaction of the permitiing au-
thority that the technological system of contin-
wous emizgion reduction which is 0 be used at
sach spurge will enable it Lo comply with the
standards of performance which arve to apply fo
sach szource and that the construction or modi-
feation and operation of such spurce will be in
compliance with all other requirements of this
chapter,

{k} Environmental Protection Ageney action on
plan submissions

{1} Completensss of plan submisgions
{A) Completeness oriteria

Within 8 months after November 15, 1990,
the Administrator shall promulgate mini-
mam eriteria that any plan submission must
meet hefore the Administrator is reguired to
act on soch submission under this sub-
geotion, The criteria shall be limited to the
information necessary t¢ enable the Admin-
istrator to determine whether the plan snb-
mission complies with the provisions of this
chapter.

(B) Completeness finding

Within &80 days of the Administrator's re-
ceipt of a plan or plan revision, bot no later
than 6 months afier the date, if any, by
which a State is reguired to submit the plan
or revigion, the Admindstrator shall deter-
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mine whether the minimmmn criveria estab-
iished porsuant to subparagraph {A) have
been met., Any plan or plan revision that a
State submiss to the Administrator, and
that has not been determined by the Admin-
istrator (by the daie § months after receipt
of the submission) to have failed to meet the
minimum oriteria established pursuant to
subparagraph (A), shall on that date be
deemed by operation of law to meet such
minimum criteria.
{C} Effect of finding of incompleteness

Where the Administrator determines that
a plan submission (or part thereof} does not
meet the minimum eriteria established pur-
suant to subparagraph (A), the State shall be
treated as not having made the submission
(or, in the Administrator’'s discretion, part
thereof).

(2) Deadline for action

Within 12 months of a determination by the
Administrator (or a determination deemed hy
oparation of law) under paragraph (1) that a
State has submitted & plan or plan revision
(or, in the Administrator’s discretion, part
thereof} that meets the minimum criteria es-
tablished pursuant to paragraph (13, if appiica-
ble (or, if those criteria are not applicable,
within 12 months of submission of the plan or
revision), the Adminisgrator shall act on the
sabmission in agcordance with paragraph (3}
(8} Full and partial approval and disapproval

In the case of any submitial on which the
Administrator is reguired 10 act wndey para-
graph {2}, the Administrator shall apbrove
such submitial as & whole i if meete all of the
applicable requirements of this chapter. I a
portion of the plan revision meeis all the ap-
plicable requirements of this chapter, the Ad-
ministrator may approve the plan revision in
part and dizapprove the plan revision in park.
Tha plan revision shall nol be treated a8 meet-
ing the reguirements of thie chapter unsil the
Administrator approves the ensire plan revi-
sion as complying with the spplicable reguire-
mants of this chapter.

{4} Conditional spproval

The Adminisirator may approve & pian revi-
zion bassd on a ocommitment of the SBtate fo
adopt speeific enforceable measures by a date
aertain, but not later than 1 year after the
date of approval of the plan revision. Any sush
sonditional approval shall be freated as a dis-
approval if the State fails to comply with such
commitment,

{83 Calls for plan revisions

Whenever the Administrator finds that the
applicable implementation plan for any area is
substantially inadegnate to atfain or main-
tain the relevant national ambient air guality
standard, o mitirabte adequately the inler-
state politttant transpors deseribed in seotion
75a6a of this title or section 781lc of this title,
or to otherwise comply with any regoirement
of this chapter, the Adminisérator shail re-
gaire the Btate to revise the plan as necessary
o corrsct such inadeguacies. The Adminis-
trator shall nobify the State of the inadeuns-

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 623§

ciez, and may sstablish reasonable deadiines
(net o 2xcesd 18 manths affer the date of such
nolics) ®r the submission of sueh plan revi-
sions. Buch findings and nokice shall ba public.
Any finding under this parageaph shall, fo the
extent the Administrator deems appropriate,
subject the State to the requirements of this
chapter to witich the State was subjsct when
it developed ang submitted $he plan for which
such finding was made, except that the Ad-
miinistrator may adjust any dates applicable
under such requirements as appropriate (ex-
cept that the Administrator may not adjust
any attainment date prescribed under part D
of this subchapter, unless such date has

elapsed).
(6) Corrections
Whenever the Administrator determines

that the Administrator’s action approving,
disapproving, or promulgating any plan or
plan revision {or part thereef), area designa-
tion, redesignation, classification, or reclassi-
fication was in error, the Administrator may
in the same manner as the approval, dig«
approval, or promulgation revise suoch action
a8 appropriate without regquiring any further
submission from the State. Such determina-
tion and the basis thereof shall he provided to
the State and public.
(I} Plan revisions
Each revision to an impiementation plan sub-
mitted by a State under this chapter shall be
adopted by such State after reascnable notice
and public hearing. The Administrator shali not
approve & revision of a plan if the revision wounld
interfere with any applicable reguirement con-
cerning atfainment and reasonable further
progrese (as defined in section 7501 of this title),
or any other applicable requirement of this
chapter,
{m) Banctions

The Adminisirator may apply any of the sane-
tions listad in section 7508(b) of this {itls al any
time (or at any time after} the Administrator
makes a finding, disapproval, or determinatlion
under paragraphs {1) through {4}, respectively, of
seation 7508(a) of this title in relation to any
plan or plan item {as that term is defined by the
Administrator) reguired under this chapter,
with respeet to any porticn of the 8tate the Ad-
nmiinistrator determines reasonable and appro-
priate, for the purpose of ¢nsuring thal the re-
quirements of this chapter relating to such plan
or plan item are met, The Administrator shall,
by rule, establish criterda for exercising his aun-
thority under the previous sentence with respect
{o any deficiency referred to in secion 7508{a) of
thig title {o ensuve thatl, doring the 24-month pa-
riod {nllowing the [inding, disapproval, or deter-
mination referred 1o in section 7588{(a) of this
sitie, such sanctions are not applied on a state-
widsa basis where one or mors political subdivi-
sions oovered by the applicable implementation
pian are principally responsibie for such defi-
cienocy.

(n} Savings clauses
{1} Existing plan provisions
Any provision of any spplicable implementa-
Sion plan that was approved of promulgated by
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the Administrator pursuvant to this section as
in effect hefore November 18, 1880, shall re-
main in sifect as part of such applicabls im-
plementation plan, sxcept to the extent thata
revizion %o such provision i approved or pro-
mulgated by the Adminisirator pursaant %o
this chaptar.

{2} Attabrment dades

For any area not designated nonatiainraent,
any plan or plan revision submitted or re-
gaired to be sahmitted by a State—

{A) in responss to the promulgabion or re-
vigion of a pational primery ambient air
quality standard in effect on November 13,
18090, or

{B} in response to s finding of substantial
inadeguacy under subsection (aXZ) of this
section {as In effect Immediately before No-
vembaer 15, 1858,

shall provide for attalnment of the national
primary ambient alr gualify standards within

3 years of November 15, 1980, or within § years”

of issnance of such finding of substantial inad-

enuacy, whichever ix later.

{3) Reternition of construction morateriom in
certain areas

In the case of an arsa to which, immediately
hefore November 15, 1890, the prohibition on
construction or modification of major station-
ary sovrces prescribed in subsection (a)(2)(T) of
this section (as in effect immediately before
November 15, 1990} applied by virtue of a find-
ing of the Administrator that the State con-
taining such area had not submitted an imple-
mentation plan meeting the reguirements of
section 7502(b)(8) of this title {(relating to es-
tablishment of a permit program) (as in effect
immediately before November 15, 1990) or
TaMaxl} of this title (to the extent such re-
guirements relate to provision for attainment
of the primary national ambient air avality
standard for sulfur oxides by December 31,
15882} as in elfect immediately before November
15, 1890, no major stationary source of the rel-
evant air polintant or pollatants shall be cone
gtructed of modified in sach arvea until the Ad-
ministrator finds that the plan for such area
meets the applicable requirements of ssction
7502(c){5) of this title (relating to permit pro-
grams) or subpart § of part D of this sub-
chapter {relating £¢ attainmens of the primary
national ambient alr quality standard for sal-
fur dioxide}, respeciively.

{g) Indian iribes

If an Indian tribe sabmifs an implemensation
plan o the Administrator parsuaant to ssction
T60L{d} of this titls, the plan shall be reviewed in
acoordance with $the provisions [oy review ssk
forth in this section for Rtate plans, excepd as
otherwiss provided hy regulation promulgated
pursuant to section 7801{d}2) of this {itise. When
such plan bescomes eifective in acoordance with
the regulations promulgated under section
7601{d} of this title, the plan shall become appli~
cable to all areas (sxoeept as sxpressly provided
otherwise in the pian) located within the sxte~
rior boundaries of the reservation, notwith-
standing the issuance of any patent and inelud-
ing rights-oi-way running through the reserva-
tion.
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{p} Heporis

Any Stabe shall submit, according 10 such
schedule as the Administrator may prescribe,
sach reports as the Administrator may require
relating to ermission reductions, vehicles miles
wraveled, congestion levels, and any other infor-
mation the Administrator may desin nDecessary
to asssss the development?® effectiveness, need
for revision, or implementation of any plan or
plan revision reguired under this chapser,

{July 14, 1955, ch. 360, title I, §110, as added Pub.
L. 01-604, §4{a), Dec. 21, 1870, 81 Stat. 1880;
amended Pub. L. 85-319, §4, June 22, 1974, 88 Stat.
256; Puh. L. 95-95, title I, §§107, 108, Aug. 7, 1977,
81 Stat. 081, §93; Fub. L. 95-180, §14a) 136}, Nov,
18, 1977, 81 Btat. 1389; Puob, 1. 97-23, §3, July 17,
1981, 95 Biaf. 142; Pab. L. 101-548, title I,
§§101(n¥(d). 102k}, 107(¢), 108¢d). title IV, §412,
Nov. 13, 1850, 104 Stat. 2404-2408, 2422, 2484, 2486,
2634.)

REFERENCEZ IN TEXT

The Energy Supply and Environmeantal Qosrdination
Act of 1974, referred o in subsee. (8)3WB}, is Fuh. L.
93-319, June 22, 1974, 88 Stat. M6, as amended, which s
classified principally bto chapter 160 (4791 eb seq.r of
Titie 15, Commerce and Trade. For eomplete elassifion-
tion of this Aot to the Code, see Short Title note set
out under section 791 of Title 15 and Tables.

Section T413 of this title, referred to in subsecs.
(a)(3)0), (6), (D(E), (g)(3), and (1), was amended gener-
ally by Pub, L. 1H~-549, title VII, §701, Nov. 15, 1990, 104
Stat. 2672, and, ag so amended, subsecs, (d) and (e) of
section 7413 no longer relates fo final eomplionee or-
ders and steel industry compliange extension, respee-
tively,

Spction 1857¢-10 of this titls, as in elfkct belors Au-
gusb 7, 1077, referved to in subsecs. (D48) and ()H), was
in the original “section 118, as in effect before the date
of the enactment of this paragraph', meaning section
1i% of acb July 14, 1955, oh, 360, title {, ag added June 22,
1874, Puh, T, 53-319, §3, 88 Statb, 248, (which way ¢lagsi-
[ied to secticn 1B67c-1¢ of this title) as in elfect prior to
the enaetment of subaecs. ({5 and (2302 of this seetion
by Puhb, L, 05-85, §147, Aag, 7, 1877, 8] Siat, 691, elisctive
Aag, 7, 1977, Secilon 1135)1) of Pub., L. 85-95 repealed
gention L8 of acy Joly 14, 955, ok, 360, title 1, as added
by Pub. L. 83318, and provided thab all referenges to
suth section 118 in any stbseguent suactment which su-
persedes Puh, L. 95-81% shall be construed o reler to
section 1134} of the Qlean Alr Aot and to paragraph (5)
thereal In partioular which is elassified to section
TR1BCAN 5} of this title. Section 7418 of this title was gsub-
sequenily amended generally by Fuob. L. 100549, title
VIE, §701, Nov, 15, 1896, 104 Brat. 2673, see nobe above.
Beotion 137y of Pub, 1, 9585 added s new saghion 119
ol actk July 14, 1958, which is elassified bo sechion 7419 of
this bitle.

CODIMSATION

Beotion was formerly olassified to section 185%¢.5 of
ghis title,

PRIOR PROVISIONS

4 prior sschion 130 of agh July 34, 1888, was renum-
pered sestion 117 by Pob. L. 8-804 and i classified to
saction M17 of this title,

AMENOMENTS

1ggn--Bahses, (m)1L Pub. 1. 1895548, §103{838: sab-
stituted 3 vears {or sueh shovier period as the Admin-
istyator may preseribe)’ for ‘mime monibhs” in Swo
plases,

8s in osiginel. Probebly ehoold ke followed by 2 commas.
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Subsse. {a)(2). Pub. 1. 101-549, $101¢h), amended par.
{2} genserally, substitsting present provisions for provi-
sions setiing the time within whiech the Administrator
was b0 appiove o disapprove 2 plas or pordicsn thersof
and listing the condicions ander which the plen or por-
tion thereof was to be approved after reascnable notice
and bearing,

Sabeec. {2X3¥A}) Pub. L. 101-548, §181GdX3). strsck
pus sthpar, {A} which directed Administrzter o ap-
prove any revision of an implamentasion plan i it met
certain reqguirements ood had been adopted by the
Rtate after reasonable notice and public hearings,

Fubses. (3¥3KD). Pab. L. 31-549, §141(d¥i), sbrock
gub subpar, {D} which directed that certain impismen-
tation plans be revised o inciuds comprehensive meas-
ures and reguirements.

Subren, (ay4). Pub, L. 101-340, §10i(d342), struck ot
par. {4) which set forth requirements for review proce-
dure.

Bubsec. {c)1). Pub. L. 14549, §102(h), amended par.
(1) generally. substituting present provisions for provi-
sjons relating to preparation and puhlication of repula-
tiong sebtting forth an impiementation plan, after op-
portanity fov a hearving, npon failore of a State to make
required submission or revision.

Bubsgec. (oX2XA). Pub, L, 101-549, §101{d)@)NA), struck
pul subpar. (A) which reguired a study and report on
necessity of parking surcharge, management of parking
supply, and preferential hus/carpool lane regulations to
achieve and maintain national primary ambient air
guality standards,

Bubsec, {(Q)AC), Pub, L. 101~-549, §101¢dX3)(B), struck
out subpar. (C) which anthorized suspension of certain
regulations and requirements relating to management
of parking supply.

Subsec. (0)(4). Pub, L. 101-548, §101(d1(3)C), struck out
par. (1] which permitted Governors to temporarily sus-
pend measures in implementation plans relasing to ret-
rofits, gas rationing, and reduction of on-street park-
ing.

Bubsee, (cX3KE). Pub, L, 181-548, §1013N3)KI, strnek
out “fincluding the written evidence requbred by part
01 alber include comprehsisive measures™.

Subgec. (d). Pub, L. 101-549, §180{a)¢4), struck aut sab-
geit, (4] which delined ao applicable implementation
Plaz {or pacrbhoses of this chapber,

Subsee. {(e). Pab, L. 101-54%, §103{d)(5), struck out sub-
‘sgc, (8} which permitted an extension ¢f time for ab-
tainment of & national pimary smblsnt alr guality
standard.

Subseo, (013 Pub, L., 101-549, §412, inserted “or ol any
reguirerment gnder section Y853} of this title {comcern-
ing excess emissions pepaities or oilsels)” in subpar.
iA) and in last sentance.

Subseg. (gX}1). Pob. L. 101-549, §101{d3(6), substituted
12 months of ssbmission of the proposed plsn revi-
gion't for *the reguived loor month period” in closing
provisions.

Bubsgo, (b)), Puah. L. 101-549, §103(d43(7}, substituied
8 yeats afber November 15, 1586, and every fthree yeals
therealier™ for “one vear alter August 7, 1977, and an-
nuaily thereafter” and styuck ounb at end ~Each suoh
document ghall be vevissd as freguentiy ss pragticable
bat et less often than annually”

Subgecs. (&) 0 {(n). Fab. L. 10548, §1810c), added sub-
geot. {2} Lo in),

Bubseo. {p} Pub, L. 100349, §10%(0), added subsec. (o).

Bubsgeo, {(p}. Pub, L, 101-548, §108(d), added subgeg, {p).

1881—Bubsee, {(aXEXD., Pob, L. 678} inserted rel
erenge B extensions of compliance in decress eoteved
under gection 7413e) of this title (relafing bo iron- and
staelprodusing operations).

1877 Rubtes, AXEOAL Pob. L. 8585 §H8)1). sub-
shituted “(A) exeent ag may be provided in subpara-
eraph (13 in the case of a plan™ Loy “{4)} in the cage
of a plan™,

Bubses, [RHZKE). Pab, L. 35-88, § 10802323, substitubed
“gragspartation contrsls, alr qualily  malstenancs
wans, and preeonsiruciion review of divect sources of
air pollation as provided in subparagvayh )7 or
*1and nse and bensporiation conteals’™.

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Pape 5238

Subses. (a¥2¥DL Pab. L. 9595, §10Ea XD, subabituted
“it incindss a program to provids {or the enforcement
o emigsion limitations and regulation of the modilica-
Hon, vonstrociion, and operaticn of any stabiopary
source, including & permit program as reguired in parts
G and D and & permit or sganivelest program for any
major emibting facility, within such reglon ag pec
agsary to assupe (1) that nationsl smbisnt afy goality
standards are achieved and mzinfained, and (i) 2 pro-
cadure” for “it inelades a procedomse’.

Bubsec. {a}23(E}1 Pab. 1. B3-85, §108(a)id), substituled
“it eontaing adeguate provigions () prohivitineg any
stationary source within the State from emitting any
air pollutant in amounts which wiil ) prevent abtain.
ment or maintenance by any othsr Sfate of any such
pational primary or secondary ambdent air quality
staadaid, or (ID interfere with measures raguired to be
included in the applicable implementation plan for auy
cther Stafe under part O to prevent significant deterio-
ration of air quality or 1o protect visibility, and {iD) in-
suring complingoe with the vequiremients of seotion
7426 of this title, relatiug %o intergtabe poilnticu abate.
ment” for *‘it contains adequate provisions oy inter-
governmental cooperation, including resstres nec-
essary to insore that emissions of air pollutanis from
sources located in any air guality contiol repion will
not interfere with the attainrment ¢r maintenance of
such primary or secondary standard in any portion of
such region outside of such State or in any other alr
quality control region'’.

Subsec. (a)X2ZXEF). Pub. L. 95-95, §108(a)(h), added cl.
(vi).

Subsec, (a)(ZXH)., Pub, L. 95-190, §14(a)(1), substituted
1977 foy 18977,

Pub, L. 95-95, §108(a)8), inserted “excenpt as provided
in paragraph (3)).,"” alter “‘or (iiy' and “or to other-
wise comply with any additionsl requirements sstabe
tished under the Clean Alr Act Amendments of 1977
after '*toc acbieve the national ambient air gquality pri-
mary or secondary standard which it implements'”,

Subsec. (a{2}(I). Puh. L. 95-95, §108(h]), added sabpar.
(043
Bubses. {2)iZ¥J). Pub. L. 953180, §1d{axdy, substituted
*rand’” for *t, and”,

Pub. L. 85-35, §108{b}, added subpar. (d}.

Bubseq. {aM2YK). Pub. L. 8585, §108{b} added sabpar.

{K3.

Bubsse, GUIHE). Puh, L. 5585, §108{c). added subpar.
{C.
Bubsse {a¥ID). Pub. L. 85190, $3d{=}(4}. added sub-
par. (D).

Subsec. (a){§}. Pub, L, 85-85, §148(e}, added par. {5}.

Bubsec, {(aX5D]. Pub. L. 35190, § 14{a X3}, sbruck qut
“wreconstraction or premodification™ belore ‘review™.

Subsec. {a}{6). Pub, L, 85-85. §188(e}, added par. {6}

Bubsec, (0)(13. Pub. L. 05-95, §108(d)(1), {2}, substituted
“pian which mests the requirements of this sectien™
for “'plap for any sabiosal ambient air guality primary
or sectodary standard within the time preseribed” in
gtbpar. (43 snd, in provisions foilowing subpar. (C), di-
racied thas any portion of 8 plan relasing to any meas-
ure deseribed in firsl sentence of 7421 of this sitle (re-
Iating b0 consultation) or the conSultalitn process re-
quired ander such sectiom 7421 of this titie not be re-
quired 1o be promulgated before the date sight months
after suck date reguired for spbmission.

Subsen. {0H3) to {5). Paoh. L. 9585, §10M4M3), added
pars. (3} w0 {8

Subseq, (4), Pub. L. 853-85 S0} subsiituted “and
which implements the roguolrerments of this section” for
“and which implemends a national primary or ssoond-
ary ambient air guplity standard in a State’,

Subeec. ({3 Pah L. 8588, §10%a), substitubed provi-
siong relating &0 the handling of national or regicnal
enerpgy emergencies oy provisions relating 60 the post-
ponement of cempliance by stationary sources or clags-
gs of moving sosrtes with amy regairemesnt of applica-
tle implementation plang,

Subseon. (2). Pub, L. 85-85, $108{(z}), added subsec. (g} re-
lating to publication of pormprebensive docament.
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SO,

§51.101

§51.101 Stipwlations.

Nothing in this part will be con-
sgtrued in any manner

{a} T's encourage a State to prepare,
adlont, or submit a plan which does not
provide for the protection and enhance-
ment of alr quality so as to promote
the public bealth and welfare and pro-
duotive capaoity.

{p) To encourage a State to adopt
any particular control strategy with-
out taking into consideration the cogt-
eifectiveness of such control strategy
in relation to that of alternative con-
trol strategies.

(o} To preclude & State from employ-
ing technigues sther than those speci-
fied in this part for purposes of esti-
mabing aly guality or demonsirating
the adeguacy of & contrel strategy,
provided that such other technigues
ars shown {o be adegunate and appro-
priate for such puorposes.

{dy To encourage a Stale Lo propare,
adopt, or submit & plan without taking
into gonsideration the =social and eco-
namiec {mpaet of the contrel strstepry
zet forth in such plan, including, bug
nai limited fto, impaot on availabilisy
of nels, energy, transportation, and
employment,

{e) To preclude a Btate {rom pre-
paring, adopting, or submitting a plan
whick provides for attainment and
maintenancs of a2 aational standaxd
throuzl the application of a control
stratery not specifically identified or
dascribed in this part.

{f) To preciude & Siate or political
subdivision thereol from adopting or
enfloreing any emission limitations or
ofher measures or combinations there-
of to attain and maintain air guality
better than that reguired by a national
standayd.

{g} To encourage a State to adopt a
control strategy uniformiy applicable
throughout a region unless thers is no
gsatisfactory alternative way of pro-
viding {or attainment and maintenance
of a national standard throughout such
reglion.

[61 FR 30163, June 14, 1996]

§51.102 Public hearings.

(a) Bxcept as otherwise provided in
paragraph (¢) of this section atd within
the 30 day notification period as re-

40 CFR Ch. | {7-1-12 Edilion)

quired by paragraph (d) of this section,
States must provide notice, provide the
opportanity to submit written come
ments and allow the publiec the oppor
tunity to request a public hearing. The
State must hold a public hearing or
provide the public the opportunity to
reguest a public hearing. The notice
anioancing the 30 day notification pe-
riod must include the date, plage and
time of the public hearing, If the State
pravides the public the opportunity o
reguest & public hearing and a reguess
is received the State must haid the
scheduled hearing or stchedule & publis
hearing {as required by paragraph {d) of
this section). The State may cancel the
public hsaring through s method it
identifies if no request for a pubiie
hearing is received duaring the 30 day
notification period and the original no-
tice announcing the 30 day notification
pericd clearly sbates: If no reguest for a
public hearing is received Lhe Rearing will
be cancelied; identifies {he methoed gnd
time for punouncing thot the heoring has
been cuncelled; wnd prowides o contoel
phone number for the public 1o coll to
Find oul if ihe hearing has been cancelled.
These reguirements apply for adoption
and gubmission o EFA of

{1} Any plan ¢r rovision of 1% required
by §51,1{a).

{2} Any individual compliance sched-
wle ander (§51.260).

{3y Any revision ander §51.104(d}.

{1} Beparate hearings may be held for
plang 1o implemsnt primary and sece
ondary standards,

{o) N« hearing will be required for
any cvhange to an inorement of progress
in an approved individual compliance
sohedule unlesz such ¢hange is likkely
te ¢auss the source o be unable to
comply with the final compliance date
in the sghedule. The requirements of
§§61.104 and 51165 will be appliocable to
such achedules, however,

(4} Any hearing required by nara-
graph {(a) of this section will be held
only after reasonable notice, which will
be considersd to include, at least 30
days pricr to the date of such hear-
ing(s):

(1) Notice given to the puablic hy
preminent advertisement in the area
affectsd  announcing  the  date(s),
timels), and placeds) of such hearing(s):

178
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Environmenial Prolection Agency

(2} Availability of each proposed plan
or revision for public inspection in ab
least one lopation in each region to
whichk it will apply, and the avail-
ability of each compliance schedule for
public inspection in at least one loca~
tion in the region in which the affected
seurce is located;

(3) Notification to the Administrator
(through the appropriate Regional Of-
fice);

(4} Notilication to eaeh local air pol-
lation eontrol agency which will be sig-
nificantly impacted by such plan,
schedale or revision,

{5) In the case of an intersiale region,
notification to any other States in-
ciuded, in whole or in part, in the re-
gions which are significantly impaated
by such plan or schedale or revizsion.

fe} The Siate must propare and ro-
tain, for inspection by the Adminig.
trator upon request, a racord of sach
hearing. The record must contain, as s
minimam, a list of witnessss togather
with the fext of each progentation.

{f} Tha State must submit wisth the
plan, revision, or schedule, a certifis
cation that the reguirements in paraz-
graph {a) and {d) of this section were
met. Buch certification will includs the
date and place of any public hearing(s)
held or thai no publiec hearing was re
guested during the 30 day nosification
periad.

(gy Upon written application by a
Btate agency (through the appropriate
Regional Office), the Administrator
may approve State procedures for pub-
lic hearings. The following oriteria
apply:

(1) Procedures approved under this
section shall be deemed to satisfy the
requirement of this part regarding pub-
lie hearings.

(%) Procedures different from this
part may be approved if they—

{1} Ensure publie participation in
matiers for which hearings are re-
guired; and

{ii) Provide adsquate public notifica-
tion of the opportunity Lo participate.

{8) The Administrator may impose
any conditions on approval he or she
deems NeCessaAry.

{46 ¥R 22028, Nov. 25, 1871, as amended at 58
FR BBY7, Feb. 22, 20600: 72 FR 38782, July 18,
280

§51.104

451,108 Submission ef plans, prelimi-
nayy review of plans.

{a) The Btate makes an official plan
subimission to EPA unly when the sub-
mission conforms to the reguirements
pf appendix V to this part, and the
State delivers five hard copies or at
least two hard copies with an elec-
tronic version of the hard copy (unless
otherwise agreed to by the State and
Regional Office) of the plan to the ap-
wpropriate Regional Office, with a Ietter
giving nobice of such action. If the
State submits an eleotronic copy, it
must be an exact duplicate of the hard
coRY.

{n) Upon regnest of a State, the Ad-
mindstratoy will provide preliminaly
review of a plan or portion thereof sub-
mitted in advance of the date such plan
is due. Such reguests most bo made in
writing o the appropriate Regional O
fice, must indioate changes {such as,
rediine/atrikethrough) to the existing
approved plan, where appiicabls and
must be ascompanied by live hard cop-
igs or &t least two bhard copies with an
elsetronio version of the hard copy (un-
less otherwise agreed o by the State
and Regional Office). Beguests for pre-
Iminary review do not relieve a Btate
ol the responsibility of adepting and
submitting plans in accordance with
presoribed das dates,

{72 FR 38782, Jaly 16, 2007)

§51.104 Revisions.

(a) States may revise the plan from
time to time consistent with the re-
quirements applicable to implementa-
tion plans under thiz part,

{by The States most submit any revi-
sion of any regulation or any compli-
ance schedule under paragraph (¢ of
this section to the Administrator ne
later than 68 days alter it adopilon,

(o) EEA will approve revisions only
afier aprlicable hearing reguirements
of §51.102 have been satisfied.

{d} I erder for 4 variance 3o be con-
sidered for approval as o revision to the
State implementation plan, the State
must submit it in accordance with the
reguirgments of this section,

{51 FR 40881, Nov, 7, 1088, as amended at 8
FR 18065, Apr. 11, 1868]
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20480

" r QFFICE OF
APH 6 2U§% AR éNS Rﬁ'&?i‘lﬂﬁﬂ

SUSJECT: Regional Consistency for the Administrative Requirements of
State Implementation Plan Submittals and the Use of “Letter Notices”

FROM: Janet McCabe, Deputy Assistant Administrator SEH =
Office of Air & Radiation
TO: Regional Administrators, Regions [ - X

The National State Implementation Plan {SIP) Reform Workgroup is a cooperative
initiative between EPA, the National Association of Clean Air Agencies NACAA), and the
Environmental Council of the States (ECOS), and includes representatives from Sacramento,
California; Linn County, lowa; Kentucky; Maryland; Nevada; New York; Ohio; South Carolina,
Utal and Wisconsin, as well as EPA’s Office of Air and Radiation (OAR), EPA Regions [, 111
and VII and the ECOS and NACAA Headquarters offices. It is facilitated by Jim Blizzard of
ECOS, Nancy Kruger of NACAA, and Carey Fitzmaurice of OAR. The ECOS and NACAA
memberships have identified a number of SIP-related issues for improving the entire “SIP
Process” from the time EPA promulgates a new or revised NAAQS through to the time of formal
subimittals to Regional Offices for completeness determinations and rulemakings. Given these
issuzs identified by ECOS and NACAA, as well as our own recognition that the SIP process
needs to be improved and streamlined, there are a number of ongoing initiatives related to SIP
Reform. Many of the ECOS/NACAA-identified SIP reform issues involve EPA providing states
and localities the opportunity to participate upfront in such things as designation procedures,
impiementation rules, and other forms of national SIP guidanee reiated to modeling, weight of
evidence (WOE), etc. Tackling these SIP reform issues requires action on the part of OAR, and
representatives from OAQPS are actively participating on the Workgroup. However, many of
the ECOS/NACAA-identified issues center around Regional consistency. The Regional Air
Division Directors and Air Program Managers agree that addressing these issues is primarily the
Regions” responsibility.

The purpose of this memorandum is to address the first group of issues identified by the
Workgroup. These issues involve consistency between all ten Regional Offices and represent the
first increment of success in this collective effort to improve the SIP process. Attachinent A’s
focus is to standardize what every Regional Office requires from its State, Local, and Tribal
agencies when those agencies formally submit a SIP revision (hercafier the term State will be
used to mean all those agencies formally authorized to submit SIPs and TIPs) and to simplify
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those requirements where possible. It addresses the issue raised by ECOS and NACAA urging
EPA, to reduce the number of hard paper copies required when submitting SIP revisions.

The other attachments to this memorandum cover issues related to the public notice and
heating requirements for SIP revisions, the differences between Clean Data Determinations and
" Redssignations, and the types of SIP revisions eligible for approval by “Letter Notice” versus
full “notice and comment” rulemaking.

Nothing in the attachments to this memorandum is intended to reqguire changes to the
Clezn Air Act (CAA), the current Code of Federal Regulations (CFR) at 40 CFR Part 51 or
Appendix V to Part 51. However, with regard to Attachment A there remains the need to satisfy
the requirements of 40 CFR Part 51.103(a) as to the number and types of copies of a SIP revision
that must be submitted by the State to EPA. 40 CFR Part 51.103(a) says the State must provide
“five: hard copies or at least two hard copies with an electronic version of the hard copy (unless
otherwise agreed to by the State and Regional Office) of the plan to the appropriate Regional
Office with a letter giving notice of such action, If the State submits an electronic copy, it must
be aa exact duplicate of the hard copy.”™ Given the flexibility afforded in Part 51.103(a),
compliance with its requirements can be achieved by each Regional Office having a record of an
agreement between the Region and its States that the procedures outlined in Attachment A be
followed when submitting a SIP revision. The Office of General Counsel (OGC) has advised
that all ten Regions could easily pursue such an agreement with a presumptive letter from each
Reg onal Administrator (RA) to the States in his/her Region, {.e. “We are agreeing to the
following procedures for SIP submittals from you, and assume that you agree to these procedures
unless we hear otherwise from you by [datel.” Such letters would enclose this memorandum
and its attachments. A model letter has been developed for use by all ten Regions.

The attachments to this memorandum have the concurrence of all ten Regional Air
Division Directors, OAR and OGC. There is consensus among all ten Reglons to implement
thes: standardized procedures as quickly as possible via the RA letter described in the preceding
paragraph. The ECOS/NACAA members of the National SIP Reform Workgroup were given
the opportunity to provide feedback on these procedures and have endorsed their implementation
as a significant step in our SIP reform efforts.

There will be additional efforts to address the remaining and any future issues concerning
Reg.onal consistency and communications with States. For example, the Regions will work
together to develop procedures to:

I. Require the same level of detail and documentation in the technical portions of SIP
submittals from all States.

" 2. Provide early, upfront and consistent guidance to all States regarding how to interpret
and mect the requirements of implementation plans and other national rules,

3, Work with Multi-jurisdictional Organizations (MJOs) and Regional Planning
Organizations (RPOs) that ave performing the technical work (emission inventories,
modeling, etc.), developing model rules, and designing SIP templates for their
member States such that when the States submit their SIPs that include these
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MIO/RPO work products there are no EPA requests for additional submissions and/or
revisions late in the SIP submittal process.

The Regional members of the longstanding SIP Processing Work Group (which is separate from o
the National SIP Reform Workgroup) are contacts to whom guestions regarding this
memaorandum may be addressed. They are as follows:

Region I — Denald Cooke

Region 2 — Paul Truchan

Region 3 — Harold Frankford

Region 4 ~ Nacosta Ward/Sara Waterson
Region 5 — Christos Panos

Region 6 — Carl Young

Region 7— Jan Simpson

Region 8 - Kathy Dolan

Region 9~ Cynthia Allen/Lisa Tharp
Region 10— Donna Deneen

ce: Regional Alr Division Directors
Regional Air Program Managers
Regional Counsels for Air
QAR Office Directors in QAQPS, OTAQ, and OAP
OGC Air Office
ECOS/NACAA SIP Reform Work Group Members
{for distribution to full memberships)
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Attachment A — Number and Types of Copies of SIP Submittals
Required to be Submitted '

Ideatified Constraints:

Currently the Federal Courts only recognize the “paper” (hard copy) of the rulemaking docket as
the >fficial docket when a SIP approval or disapproval is subject to litigation. The same is true
when a Federal enforcement action is taken against a source for a SIP violation. Therefore, at
this time, cach EPA Regional Office must create and maintain a paper docket, including the State
subynittal, as well as the E-Docket to upload in the Federal Document Management System
(FDMS) for each SIP-related rulemaking. It is also, therefore, necessary for the letter submitting
the 3IP revision to be a signed, dated paper original letter from the State official authorized to
subnit SIP revisions.

EP4 also needs an electronic copy of the State submittal in searchable.pdf format to load into the
FDI4S. The Regions are prepared to generate this form of electronic copy in those instances
when a State is unable to do so.

SIP Submittals:

I. One paper copy of the SIP revision submitted to EPA by an original, dated letter signed
by the State official authorized to submit SIP revisions and addressed to either the
Regional Administrator (RA) or the Director of the Air Division in a given Regional
Office (provided the RA has delegated the authority to receive SIP revisions to the Air
Division Director). Many of the administrative requirements for complete SIP revisions
found at 40 CFR Part 51, Appendix V, 2.1, may be met by statements made in the
submittal letters.

2. One electronic copy of the entire SIP revision along with the paper copy, preferably on
disk, or otherwise made available to the Regional Office e.g., by e-mail, from a File
Transfer Protocol (FTP) site or from the State website at the same time the paper copy is
submitted. It makes it much easier for EPA if the electronic copy is made available in
searchable.pdf format because that is the format required to be uploaded in to the FDMS.

3. In the original, dated paper version of the letter signed by the State official authorized to
submit SIP revisions, there must be statement certifying that any electronic copy
provided by the State to EPA whether by disk or otherwise made available to the
Regional Office is an exact duplicate of the hard copy.

4. If the State is unable to provide an electronic copy in searchable.pdf format, the Regional
Office can accept an electronic copy in image.pdf format, Microsoft Word, or Microsoft
Excel and convert it to searchable.pdf format to load into the FDMS. Likewise, if a State
only submits a paper copy and has no means of making an electronic copy available to
EPA, the EPA Regional Office will scan the paper copy and create an electronic copy in
searchable.pdf format to load into the FDMS.
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5. Even for the single official paper copy identified under number 1. above, Statcs do not

'U\

have to submit paper copies of large data files such as ambient air quality data, emissions
inventories, model input files, etc. if the State puts such supporting data files on a disk (or
disks) and submits the disk along with the paper copy. Such disks should be submitted
with the official paper copy in order for the official SIP submittal to be complete. EPA
cannot “complete” the official subrmittal for the State by accessing such data files from an
e-mail, FTP or website.

“Model” SIP submittal letters are available from the Regional Offices.

Can eats;

L.

(AN

[
h

EPA is able to “retrieve” the “unofficial” electronic copy via e-mail, from an FTP or a
state website only because the State submitted the official paper copy. Whatever material
EPA receives via e-mail or accesses from an FTP or website is not the official submittal.

The State should identify any copyrighted material in its submittal as EPA does not place
such material on the web when creating the E-Docket for loading into FDMS.

States are urged not to include any material considered Confidential Business
Information (CBI) in their SIP submittals. In rare instances where such information is
necessary to justify the control requirements and emission limitations established by the
SIP revision (e.g., for a source-specific SIP revision), States should confer with their
Regional Offices prior to submittal and must clearly identify such material as CBI in the
submittal itself. EPA does not place such material in either the paper docket or the web
when creating the E-Docket for loading into FDMS. However, where any such material
is considered emissions data within the meaning of Section 114 of the CAA, it cannot be
withheld as CBI and must be made publically available.

Notes: The use of STAG (105) funds by States to purchase the software/equipment needed to
create electronic copies in searchable.pdf format is an acceptable expense, and many States have
opted to do so. A State may indicate such purchases in the appropriate portion of its 105 grant
application.

Futuare Activities: EPA is committed to work with the Department of Justice to continue to
pursue options for reducing and eventually eliminating the paper (hardcopy) submittals of SIP
revisions in favor of electronic submittals.
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Attachment B — Public Notices/Hearings Required by Sec. 110 of the CAA

1dentified Constraints;

As explained below, EPA has made significant reforms in the SIP process regarding public
notices and public hearings. However, States may implement these reform opportunities only to
the 2xtent allowed by State law because a basic requirement for an approvable SIP revision is
that it was developed and adopted by the State agency in accordance with such law and its legal
auttority,

Puklic/Notice Hearing:

1.

iy

The public notice and public hearing requirements for SIP revisions are found at 40 CFR
Part 51.102. These Federal regulations indicate that the State must afford the opportunity
to snbmit written comments and allow the public to request a public hearing either by
announcing a hearing in the notice for comments or by providing the opportunity to
request a hearing in that notice. Each State must have legal authority sefting out its
public notice procedures and EPA has already approved these procedures as meeting the
minimum requirements of the CAA.

EPA has determined that the term “prominent advertisement” as used in 40 CFR Part 51
when referring to the public notice required by Section 110 of the CAA for SIP revisions
is media neutral. The State may continue the use of newspapers to publish these notices
or may opt to publish such notices elsewhere so long as the State has determined that the
public would have routine and ready access to such alternative publishing venues. States
may also choose a combination approach whereby a short (and presumably less
expensive) notice is published in a newspaper that informs the public where 1o access the
complete public notice that satisfies all of 40 CFR Part 51 requirements.

. EPA recognizes that many States use a single public notice and hearing to satisfy their

own State adoption process requirements, Section 110 of the CAA and 40 CFR Part 51.
This has long been and continues to be an acceptable practice. However, in order to
satisfy the CAA and 40 CFR Part 51, the notice must clearly state that the regulations
and/or documents that are the subject of the public notice will be submitted to the United
States Environmental Protection Agency to be included in or to revise the State
Implementation Plan required by the Clean Air Act and should identify the CAA
requirements the revisions are intended to meet. Unless the public notice includes this
statement, Section 110 of the CAA has not been satisfied.

The regulations provide that any public hearing must be announced in a public notice at
least 30 days prior to the hearing, and that notice must include the date, place, and time of
the public hearing. If the State receives a request for a public hearing, it must hold the
already scheduled hearing as described in the original public notice or schedule a public
hearing through a separate notice. To avoid having to re-publish a second notice to
provide 30 days advance notice of a public hearing, States are strongly encouraged to
schedule a public hearing in the original public notice. Under 40 CFR part 51.102(a), the

&
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State may cancel the public hearing if no request for a public hearing is received during
the 30-day notification period, so long as the original public notice announcing the 30-
day notification period clearly states: {fno request for a public hearing is received, the
hearing will be cancelled, identifies the method and time for annowuncing that the hearing
has been cancelled; and provides a contact phone number for the public to call to find
out if the hearing has been cancelled.

Pursuant to the regulations, the entire SIP revision must be made available for public
review and comment including supporting technical materials and other information the
State has relied upon or intends to rely upon to justify the approvability of the SIP
revision.

Caveats:

As noted above, States often publish a single public notice and hold a single public hearing io
satis fy State requirements for adoption of State rules/regulations as well as Section 110 of the
CAs and 40 CFR Part 51 requirements. This usually means that the public notice and hearing
are lield on a proposed state rule/regulation. Two Important points:

L

There is no independent Federal requirement that the public notice and hearing required
by Section 110 of the CAA or 40 CFR Part 51 be held on proposed State regulations.
However, 40 CFR Part 51, Appendix V, 2.1 {g) requires that the Stale must have
followed all of the procedural requirements of the State’s law and constitution in
conducting and completing adoption/issuance of the SIP revision. So if State law
requires public notice and hearing at the proposed stage of regulation adoption, then
public notice must be given and hearing must be held on proposed regulations to satisfy
40 CFR Part 51.

EPA is aware that under State law certain types of SIP regulations are not required to
undergo public notice and hearing procedures as part of the State adoption process. In
such instances, the public notice and hearing requirements of 40 CFR Part 51.102 may be
held on fully adopted State regulations. The Federal requirement for public notice and
hearing is 1o inform the public that the SIP is being revised and allow for comment as to
whether the State regulations satisfy a specific obligation under the CAA.

The Federal requirement for public notice and hearing is to inform the public that the
State intends certain regulations and other actions to fulfill specific CAA requirements
and thus to revise the SIP. So if a regulation is significantly changed by the State
between the time of proposal and final adoption, it may be necessary for the State to
conduct the public participation procedures required by 40 CFR Part 51.102 on the final
regulations being submitted as a SIP revision.

Notes: EPA Regional Offices will provide “model” public notices for States to use satisfy
Section 110, and 40 CFR Part 51.102 upon request.
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Attachment C — Determinations of Attainment by an Area’s Attainment Date
v, Clean Data Determinations

&
Redesignation Requests and Maintenance Plans

Introduction: The issue of Redesignations v. Clean Data Determinations and what a State must
provide to an EPA Regional Office for each type of submittal has been raised by the States to
EP4 for both clarification and Regional consistency. Thesc are very different types of actions
and achieve different results as explained in this Attachment.

There is also a distinction between a Determination of Attainment by an area’s attainment date
and a Clean Data Determination which is explained below.

The Distinction befween a Determination of Attainment by an Area’s Attainment Date and
a Clean Data Determination

It is important to distinguish between two different types of attainment determinations that EPA
makes for areas that are designated nonattainment. Both types require notice-and-comment
rule making.

1} Determinations of Attainment by an area’s attainment date, and
12} Determinations of Attainment for purposes of suspending the State’s obligation to
submit certain planning SIPs linked to attairunent (so-called Clean Data Determinations).

Wit respect to Type 1, the Clean Air Act requires EPA to determine whether a nonattainment
area has attained the standard as of its applicable attainment date. These Determinations of
Attsinment provide a historical snapshot - they evaluate attainment only as of an area’s
attainment deadline, and are issued to comply with Section 181(b)2) for ozone and Sections 172
and 179 for PM; 5. Determinations of Attainment by an attainment deadline are separate and
independent of the second type of attainment determinations, Clean Data Determinations, which
are not compelled by the CAA.

With respect to Type 2, Clean Data Determinations originated in EPA’s Clean Data Policy, but
are now linked to EPA regulations. These determinations invoke either 40 CFR Part 51.518 for
ozoue or 51.1004(c) for PM;s. Unlike determinations by an attainment deadline, Clean Data
Determinations are subject to revision based on changes in air quality, and must be sustained by
confinuing attainment. They function to suspend a State’s obligation to submit certain
attainment-related plarming SIP obligations for a designated nonattainment area. The suspension
continues until EPA determines that a violation has occurred, or EPA redesignates the area from
nonattainment to attainment.

These two types of determinations are conceptually and legally distinet. They arise from
different authorities and result in different consequences. However, they both address air quality
and can be based on the same or overlapping years of air quality data.
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VD STare UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
; - WASHINGTON, D.C. 20460

NOV 22 2011

SUBJECT: Guidelines for Preparing Letters Submitting State Implementation Plans (SIPs) to EPA
and for Preparing Public Notices for SIPs . '

FROM: Janet McCabe, Deputy Assistant Administrator ._—5"5’6‘3"' e
Office of Air & Radiation

Becky Weber, Director B&%M
iek 7

Air & Waste Management Division, Regi
TO: Air Division Directors, Regions 1-10

The purpose of this memorandum is to transmit two guideline documents for the preparation of State
Implementation Plans (SIPs) as part of the cooperative initiative between the Environmental Council of
the States (ECOS), the National Association of Clean Air Agencies (NACAA), and EPA. Those
documents, "Guidelincs to State Agencies for Preparing Letters to Subinit State Implementation Plan
(SIP} Revisions to the EPA Regional Offices," and "Guidelines to Statc Agencies for Preparing Public
Notices for State Implementation Plan (SIP) Revisions," are attached. These guidelines were developed
as supporting material to the April 6, 2011, memorandum, “Regional Consistency for the Administrative
Requirements of State Implementation Plan Submittals and the Use of Letter Notices.” These guideline
documents have been reviewed by the SIP Processing Work Group, the Office of Air and Radiation
(OAR), the Office of General Counsel (OGC), the Regional Air Program Managers (APMs) and the
NACAA/ECOS SJP Reform Work Group.

Please make these documents available to your states and engage with them regarding the principles and
procedures outlined in the guidelines which we hope will improve future SIP development, submission,
review, and final action.

Questions regarding this memorandum may be addressed to:

Region 1 — Donald Cooke

Region 2 — Paul Truchan

Region 3 — Harold Frankford

Region 4 - Nacosta Ward/Sara Waterson
Region 5 — Christos Panos

Region 6 — Carl Young

Region 7 — Jan Simpson

Region 8 — Kathy Dolan

Region 9 — Cynthia Allen/Lisa Tharp
Region 10 — Donna Dencen

Attachments
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ce: Regional Air Program Managers
Regional Counsels for Air
QAR Office Directors in OAQPS, OTAQ, and QAP
Adr and Radiation Legal Office (ARLQ} in OGC
EPA National SIP Reform Work Group Mgbefs. (i
ECOS/NACAA National SIP Reform Work Group Members
{for distribution to full memberships)
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Attachment A

Guidelines to State Agencies for Preparing Letters to Submit
State Implementation Plan (SIP) Revisions to EPA Regional Offices

Introduction: The letter preparcd by a State for submitting a SIP revision to an EPA Regional Office
has a considerable impact on how quickly a SIP revision may be assigned and determined complete or
incomplete, as well as on its approvability and the speed at which EPA. can commmence the rulemaking
process. As part of the SIP reform efforts to avoid SIP processing backlogs and to expand upon
implementation of Attachment A ofthe April 6, 2011 McCabe memo, this document provides guidance
to State agencies responsible for preparing SIP submittal letters. Throughout these guidelines, the term
“State™ is used to refer to any State, Territory, Local, and Tribal agency with the authority to submit SIP
revisions to EPA.

General Guidelines to Expedite the Review of SIP Revisions

X, Avoid the Use of a Single Letter to Submit Multiple SIP Revisions: There are times when a

State uses one SIP submittal letter fo transmit multiple SIP revisions to an EPA Regional
Office. While this is permissible under the Clean Air Act (CAA), it can cause delays in the
Region’s ability to process those SIP revisions. This is especially true when the multipte SIP
revisions submitted by a single letter address a variety of subject matter and/or seek to satisfy
a number of different CAA requirements.

While some States may believe submitting multiple SIP revisions to EPA using a single SIP
submittal letter will get all those in the processing cue faster, such “single” submittals can
actually slow down SIP processing times, for the reasons explained below.

Reasons for Delavs Include:

a)

b}

1t is unlikely that the EPA Region is going to use a single rulemaking to process SIPs of
differing subject matter or assign SIPs of differing subject matter to the same EPA staff
person. Accordingly, when the State uses a single SIP submittal letter to transmit multiple
revisions of differing subject matter to EPA, that submittal must first be reviewed to
determine the number of different Federal rulemakings to take and to which SIP staffto
assign the various SIP revisions. For each separate rulemaking, a paper docket/administrative
record must be created. Similarly, the Region must create a separate E-Docket for each
rulemaking requiring that each SIP revision be uploaded into the Federal Document
Management System (FDMS) separately. These administrative procedures may delay the
assigning of SIP revisions for 2 week or more depending upon the number of SIP revisions
submitted under a single letter.

EPA has found that when a State uses z single SIP submittal letter to submit multiple SIP
revisions addressing differing subject matter, the submission may include the information
necessary for completeness and approval of one of the SIP revisions but not for all of them.
The lack of completeness information for all revisions means that EPA has to carefully
explain which portions of the submiital are incomplete and return the submittal to the State
for certain SIP revisions, but also explain that other revisions have been determined complete
and thus retained for processing.
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¢} When a State submits multiple revisions under a single submittal letter, each Federal Register
notice prepared for any one of the multiple rev1s:ons has to ‘€xplain that while multiple
revisions were submitted, this rulemaking notice bnly'takes action on “x” while “y” and “z”
will be the subject of separate rulemakings. This can be confusing and result in pubhc
comments that do not actually address the revlslon covered in that proposed rulemaking,
which can delay finai rulemaking.

Recommendation and Request to States: Please prepare a separate SIP submittal letter for
each SIP revision. Your SIP submittal is more likely to include all of the materials necessary
to satisfy 40 CER Part 51 Appendix V, the April 6, 2011 McCabe mermo, and the substantive
requirements of the CAA when only having to do so for one SIP reviston.

Note: It is acceptable to use a single SIP submittal letter for several SIP revisions of the same
subject matter. One such example would be using a single SIP letter to submit several
reasonably available control technology (RACT) regulations for the same NAAQS poliutant
and its precursors such as mult1ple VOC RACT regulations for an ozone nonattainment
area(s).

2, Avoid Requesting Delegation of Non-SIP Programs ¢r Standards in the Same Letter
Used to Submit a SIP Revision: P A realizes that in order for many States to request the
delegation of authority for Federal regulations such as a New Source Performance Standard
under 40 CFR Part 60, the State must first adopt the Part 60 rules by reference or adopt some
form of State authority to implement the Federal rule. However, when a State combines
notifying EPA that it has adopted such Federal regulations or standards and/or requests NSPS
delegation for them in the same letter used to submit a SIP revision, there will be significant
delays in processing that SIP and in the complexity of the rulemaking. This delay occurs
because EPA has to explain why the request for delegation is not part of the SIP rulemaking
action, and even with such an explanation, the Region may still receive public comments
addressing the delegation issue, which can further delay the final rulemaking,

Requirements for the Letters Prepared by States for Submitting SIP Revisions to EPA

1, The SIP Sebmittal Letter Must Be Signed by the State Official Designated by the
Governor to Submit STP Revisions to EPA: In addition, the SIP submittal letter must be
addressed to the EPA Regional Administrator (RA) or the Regional Air Division Director
(ADD) if the RA has delegated that authority to the ADD to accept SIP revigion submittals.
Even if the ADD has been delegated the authority by the RA, it is always acceptable for a
State to address a SIP revision submittal letter to the RA. Anything submitted by the State
after the original submittal that the State wishes for EPA to consider in its decision to approve
or disapprove the SIP revision must also be submitted to the RA (or the duly delegated ADD}
by the State Official designated by the Governor to submit SIP revisions to EPA.
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2. The SIP Submittal Letter Must Clearly Identify the Portions of a State Regulation(s) or
Document that the State is Requesting for Approval as a SIP Revision: There are times
when a State submits a regulation or some other State enforceable document for approval as a
SIP revision that includes provisions that are unrelated or unnecessary to satisfy the CAA and
applicable Federal requirements; or certain provisions that the State does not intend to be
considered to be part of its SIP revision request. Unless the State is requesting approval of the
entire rcgulation or document, the SIP submittal letter must clearly delineate which specific
provisions of such a regulatlon or document the State is requesting be approved as part of its
SIP and which are not, When the State does so, there is no need for EPA to discuss those
provisions in its rulemaking notices.

However, when a State submits an entire regulation, including provisions for which EPA has
no authority fo approve as part of a SIP, and the State does not indicate that it is not including
those provisions in its SIP revision request; EPA has no option other to consider the entire
regulation or document part of the SIP revision request. Therefore, EPA must explain in its
rulemaking notices which provisions it is approving and which provisions on which it is
taking no action and why. In our experience, this can invite unnecessary public comments on
our proposed rulemaking (objecting to our taking no action) and delay final rulemaking action
while responses to comments are prepared. Ifthe conunenters continue to object to our taking
no action, they may file litigation on our final approval,

3. SIF Submittal Letter Requirements Specifically to Implement Attachment A of the
April 6, 2011 McCabe Memo:

a) States are required to enclose only one paper copy of the SIP revision with the original dated
letter signed by the State official authorized to submit SIP revisions. As stated previously, the
submiittal letter must be addressed to either the RA or the ADD in a given Regional Office
{(provided the RA has delegated the authority to receive SIP revisions to the ADD).

b) The SIP submittal letter must include a statement that the electronic copy provided by the
State to EPA whether by disk or otherwise made available to the Regional Office is an exact
duplicate of the hard copy.

The SIP submittal letter must include language explaining how and where the electronic copy
ofthe entire SIP revision is being provided to the EPA Regional Cffice, e.g., on a disk(s)
actually enclosed with the SIP submittal letter and the one hard copy, by e-mail (to whom,
from whorn and the date it was sent), from a designated File Transfer Protocol (FTP) site, or
from a State website,

In those instances where the electronic copy of the SIP submittal also includes additional
disks of lengthy data files that are required to be submitted with the hard copy {for
completeness), but are nd longer required be printed out as part of hard copy submittal, the
State submittal letter nst amend the statement discussed above to explain that certain data
files included on the disk(s) are not included in hardcopy. (i.e., the statement must say that the
electronic copy includes an exact duplicate of the hard copy as well as additional data files

~ supporting the submittal, with a brief description of what information these data files contain}.
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et

¢) When the electronic copy is provided on a disk(s) encldsed with the SIP submittal letter and
the hard COpY, the processing of the SIP will be faster. Likewise when the electronic copy of
the SIP revision is made available to the EPA Regzonal Dfﬁce in searchable portable
docurnent foriat (PDF), processing the SIP will be faster because that is the format required
to be xplo aded by EPA into FDMS. However, if the State is unable to provide an electronic
copy in searchable.PDF format, the Regional Office can accept an electronic copy in
image.PDF format, or as a Microsoft Word document and convert it to searchable PDF format
to load into FIDMS. In the unlikely event that a State can only submit a paper copy and has ng
means of making an electronic copy available to EPA, the State’s SIP submittal letter must
mnchude a statement to that effect. The EPA Regional Office will then scan the paper copy and

" create an electronic copy in searchable. PDF format to load into FDMS. - )

Certain Administrative Requirements for Compléte SIP Revisions Found at 40 CFR-Part 51,
Appendix V, 2.1, that May be Addressed by Language Included in thie SIP Submittal Letter

The State may use the SIP submittal letter to summarize the “evidence™ included in the submittal of
certain administrative authorities required for a SIP revision to be determined complete. For example,
the SIP submittal letter may include statements and applicable citstions that:

a) The State adopted a regulatory SIP revision in the State code or body of regulations or issued
the permit, ordes, or consent agreement in final form, including the date of adoption or final
issuance as well as the effective date if it is different from the adoptionfissuance date. Official
copies of these regulations or documents must be included in the SIP submittal. When those
mguiations or documents themselves include all of this information regarding adoption/
issuance and effective date, it is not necessary to also mchée it in the SIP submittal letter, but
States may opt to do so.

b) The State has the necessary legal authority under State law to adopt and implement whatever
is being submitted as a SIP revision (include citations). When those regulations or documents
themselves include all of this information reparding the necessary legal authority under State
law to adopt apd implement whatever is being submitted as a SIP revision {including
citations), it is not necessary to also include it in the SIP submittal letter, but States inay opt

to do so.

¢) The submittal includes an official copy of the actual and enforteable regulation or document
submitted for approval and incorporation by reference into the SIP.

d) The snbmittal ncludes indication of the changes made (such as a redline/ strikethrough
version) to the existing approved SIP, where applicable.

e} The submittal includes the effective date of the regulation/dccument that the State is
requesting be SIP approved. Whenever possible the effective date is to be indicated in the
document itself, When those regulations or docnments themselves include this information, it
is not necessary to include statements to that effect in the SIP submittal letter, but States may .

opt to do so.
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f) The State followed all of the procedural requirements of the State’s laws and constitution in
conducting and completing the adoption/issuance of the SIP revision, If this evidence is
provided elsewhere in the SIP revision submittal, it is not necessary to include statements to
that effect in the SIP submittal letter, but States may opt to do so.

2) The State provided public notice ‘of the proposed revision to the SIP in accordance with
procedures approved by EPA including the date of such notice. As States actually include a
copy of the public notice in their SIP revision submittals, it is not necessary to also include this
statement in the SIP submittal letter, but States may opt to do s0.

!

) A statement that the SIP submission includes certification that the public hearing was held in
accordance with the public notice and State laws and constitution and the public hearing
requirements of 40 CFR 51.102. When a copy of the actual public hearing certification is
included in the SIP submittal, it is not necessary to also include this statement in the SIP
submittal fetter, but States may opt to do so. Alternatively, the submittal letter may include a
statement that no public hearing was held because no one requested one pursuant to the State
providing the opportunity for such a hearing in the public notice.

i} The SIP revision includes either a compilation of the public comments received by the State
and the State’s responses, or a statement that no public comments were submitted to the State
pursuant o the public notice and no testimmony was offered at a public hearing, If this evidence
is provided elsewhere in the SIP revision submittal, it is not necessary to include statements to
that effect in the SIP submittal letter, but States may opt to do so.

|
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Attachment B

Guidelines to States Agencies for i*mpa_riﬁg ’fﬁﬁs})ﬂhﬁe Notices for
State Implementation Plan (SIP) Revisions

Introduction: This is a set of guidelines for what must be included I in‘a public notice published by the
State to satisfy the 110(a)(1) and (2) requirements of the Clean Air'Act (CAA), 40 CFR Part 51.102; and
to implement Attachment B of the Apr 11 8, 7'01 H McCabe: memo,

As noted in the April 6, 2011 McCabe memo, the pt‘;%}hc notice and pubhc hearing tequaremﬁnfs for SIP
revisions are found at 40 CFR Part 51,102, These Federal regulations indicate that the State must afford
the opporiunity to submit written commetits and allow the public forrequest a public hearing either by
announcmg a hearing in the public notice for comments or by 'providing the opportunity to request a
hearing in that notice. The April 6, 2011 McCabe memo also states that EPA has determined that the

. term “prominent advertisement™ as used in 40 CFR Part 51 when referring to the public notice required
by Section 110 of the CAA for SIP revisions is media neutral. The State may coantinue the use of
newspapers to publish these notices or may opt to publish such notices elsewhere so long as the State
has determined that the public would have routine and ready access to such alternative publishing
venues, States may also choose a combination approach whereby a short {(and presumably less
expensive} notice is published in a newspaper that informs the public where to access the complete
public notice that satisfies all of the CAA and 46 CFR Part 51,102 requirements,

States may always request that the EPA Regional Office review its public notice in draft to ensure that
* EPA will find that it has satisfied 40 CFR Part 51.102 at the time the SIP revision is formally submitted.

What to Inclode in the Public Notice Informing the Public That the SIP Is Being Revised

1. The notice must include a statement that the regulations and/or documents that are the subject
of the public notice will be submitted to the United States Environmental Protection Agency
(EPA) to be included in or to revise the State Implementation Plan (SIP) required by the Clean
Alr Act.

The public notice may include a statement(s) identifying the CAA requirements the
regulations and /or docurnents are intended to meet. However, EPA advises that when
identifying the CAA requirements that the regulations and /or documents are intended to
meet, the State should do so in broad terms rather than by very specific and lengthy CAA
citations. EPA offers this advice to avoid situations where by the State’s notice is so specific it
inadvertently omits part of a citation or mistakenly cites to the wrong provision.

Examples: The public notice published by the State when announcing it will be adopting and
submitting volatile organic compound (VOC) reasonably available control technology
(RACT) regulations to EPA for approval and incorporation into the SIP could state that thege
regulations are being submitted fo satisfy the CAA’s requirements for sources located in
ozone nonattainment areas,
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When publishing a public notice for a SIF revision not specifically required by the CAA, the
State may describe the regulation and/or document (for example a Consent Agreement for a
specific source} and state it is being submitted to EPA for approval as a revision to reduce
emissions of (name the pollutants) to attain and maintain the National Ambient Air Quality
Standards promulgated by EPA to protect public health and the environment pursuant to its
authority under the CAA. :

2. When the State is using the same public notice to satisfy its own State requirements for public
notice for additional regulations that it will not be submitting to EPA as SIP revisions, it is
extremely important to inform the public which regulations will be submitted for inclugion in
the SIP and which will not.

3. There are times when a State makes an entire regulation and/or document the subject of its
public notice, but will not be requesting that EPA approve the entire regulation and or
document as a SIP revision. When that is the case, the public notice must explain that while
the State will be adopting the entize regulation and /or document, it will only be submitting
(describe or list what will be submitted} to EPA for approval and incorporation into the SIP,

4. The public notice must announce any public hearing at least 30 days prior to the hearing, and
that notice must include the date, place, and time of the public hearing. If the State receives a
request for a public hearing, it mmst hold the aiready scheduled hearing as described in the
origirfal public notice or schedule 2 public hearing through a separate notice.

To avoid having to re-publish a second notice to provide 30 days advance notice of a public
hearing, States are strongly encouraged to schedule a public hearing in the original public
notice. Under 40 CFR section 51.102(a}, the State may cancel the public hearing if no request
for a public hearing is received during the 30-day notification period, so long as the original
public notice announcing the 30-day notification period clearly states: If no request for a
public hearing s received, the hearing will be cancelled; identifies the method and time for
announcing that the hearing has been cancelled; and provides 2 contact phone number for the
publie to call to find cout if the hearing has been cancelled.

5. The public notice must include the means by which interested persons may submit comments,
to whom and the deadiine for doing so.

An example Public Notice is provided below:
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MARYLAND DEPARTMENT OF THE ENVIRONMENT
AIR & RADIATION MANAGEMENT ADMINISTRATION
NOTICE OF PUBLIC HEARING

The Maryland Department of the Environment gives notice of a public hearing concerning the following
proposed revisions to Maryland's State Implementation Plan {SIP):

1. The addition of relevant portions of the 2011 GenOn Chalk Point Consent Decree
(effective on 3/10/11); and

2. Removal of the PEPCO 1978 and 1979 Consent Orders.

The relevant portions of the 2011 GenOn Chalk Point Consent Decree are being submitted to the United
States Environmental Protection Agency for approval and incorporation into the Maryland SIP because
they will result in a significant decrease in emissions of particulate matter, sulfur oxides and nitrogen
oxides to atlain and maintain the National Ambient Air Quality Standards promulgated by EPA to
protect public health and the environment pursuant its authority under the CAA.

The full text of these Consent Decrees/Orders and the technical support document for this SIP action are
available for public review on the Maryland Departinent of the Environment's website at the following
address: littpYwenw, mde state md pg/aboutmde posesirencomment s, asny

These documents are also available for review at the following locations: the Air and Radiation
Management Administration; regional offices of the Department in Cumberland and Salisbury; all local
air quality control offices; and local health departments in those counties not having separate air quality
control offices.

A public hearing on this action will be held on August 31, 2011 at 10 a.m. at the Department of the
Environment, 1800 Washington Boulevard, 1st Floor Conference Roon, Baltimore, Maryland
21230-1720. [The public notice may also include the following: If no request for a public hearing is
received by (include a datej, the heaving will be cancelled. Notification as to whether the hearing has
been cancelled may be found on (provide the state agency website), Interested persons may also contact
(rame and phone number} to learn if the hearing has been cancelled ]

Interested persons are invited to attend and express their views, Comments may be mailed to Deborah
Rabin, Regulations Coordinator, Air and Radiation Management Administration, Department of the
Environment, 1800 Washington Boulevard, Suite 730, Baltirmore, Maryland 21230-1720, or emailed to
drabin@mde.state.md.us, or faxed to (410) 537-4223. Comments must be received not later than
Aungust 31, 2011, or be submitted at the hearing. For more information, call Deborah Rabin at

{410} 537-3240.

Anyone needing special accommodations at a public hearing should contact the Department's Fair
Practices Office at (410) §37-3964. TTY users may contact the Department through the Maryland Relay
Service at 1-800-735-2258.

GEORGE 5. ABURN, JR, .

Director

Date: Air & Radiation Management Administration

12
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The following also appeared on MDE’s website:

The Maryland Department of the Environment gives notice of a public hearing concerning the
following proposed revisions to Maryland's State Implementation Plan:

The Maryland Department of the Environment gives notice of a public hearing concerning proposed
revisions to Maryland's State limplementation Plan:

I. The addition of relevant portions of the 2011 GenOn Chalk Point Consent Decrec (effective
on 3/10/11); and (See GenChy Consent Degree) (See Teghnical Support Document}

2. Removal ofthe PEPCO 1978 and 1979 Consent Orders. (Sec PEPCO Consent Ordoers)

The full text of these Consent Decrees/Orders and the technical suppert document regarding this action
are attached to this hearing notice.

These documents are also available for review at the following locations: the Air and Radiation
Management Administration; regional offices of'the Department in Cumberland and Salisbury; 211 ocal
air quality control offices; and local health departments in those counties not having separate air quality
control offices.

A public hesring on this action will be held on August 31, 2011, at 10 a.m. at the Department of the
Environment, 1800 Washington Boulevard, 1st Floor Conference Room, Baltimore, Maryland
21230-1720.

Interested persons are invited to attend and express their views. Comments may be mailed to Deborah
Rabin, Regulations Coordinator, Air and Radiation Management Administration, Department of the
Environment, 1800 Washington Boulevard, Suite 730, Baltimore, Maryland 21230-1720, or emailed to
drabin@mde.state.md.us, or faxed to (410) 537-4223. Comments must be received not later than
August 31, 2011, or be submitted at the hearing. For more information, call Deborah Rabin at

(410} 537-3240.

Anyone needing special accommodations at a public hearing should contact the Department's Fair
Practices Office at (410} 537-3964. TTY users may contact the Department through the Maryland Relay
Scrvice at 1-80(0-735-2258.

GEORGE S. ABURN, JR.

Director
Ailr & Radiation Management Administration

11
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