
I
.I

U

MAR
Ii1

2012

TN
T

H
E

M
A

T
T

E
R

O
F:

A
G

R
IC

U
L

T
U

R
E

R
E

L
A

T
E

D
W

A
T

E
R

P
O

L
L

U
T

IO
N

:
P

R
O

P
O

S
E

D
A

M
E

N
D

M
E

N
T

S
T

O
35

Iii.
A

dm
.

C
ode

Parts
501,

502
and

504

John
T

herriault,
C

lerk
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

enter
100

W
est

R
andolph,

S
uite

11-500
C

hicago,
Illinois

60601-32
18

M
itchell

C
ohen,

G
eneral

C
ounsel

Illinois
D

epartm
ent

o
f N

atural
R

esources
O

ne
N

atural
R

esources
W

ay
S

pringfield,
IL

62702

M
atthew

J.
D

unn.
C

hief
E

nvirom
nental

E
nforcem

ent/A
sbestos

L
itigation

D
ivision

O
ffice

o
f

the
A

ttorney
G

eneral
69

W
est

W
ashington

St.,
Suite

1800
C

hicago,
IL

60602

P
L

E
A

S
E

T
A

K
E

N
O

T
IC

E
that

I
have

filed
today

w
ith

the
Illinois

P
ollution

C
ontrol

B
oard

the
M

otion
for

A
cceptance;

A
ppearances;

M
otion

for
W

aiver
of

C
opy

R
equirem

ents;
C

ertificate
of

O
rigination;

S
tatem

ent
o
f

R
easons

and
A

ttachm
ents;

and
P

roposed
A

m
endm

ents
to

35
Iii.

A
dm

.
C

ode
P

arts
501,

502
and

504
by

the
Illinois

E
nvironm

ental
P

rotection
A

gency,
a

copy
of

w
hich

is
herew

ith
served

upon
you.

D
A

T
E

D
:

_
_

_
_

_
_

1021
N

.
G

rand
A

ve.
E

ast
P.O

.
B

ox
19276

S
pringfield,

IL
62794-9276

(217)
782-5544

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

Joanne
M

.
O

lson
A

ssistant
C

ounsel
D

ivision
of

L
egal

C
ounsel

T
H

IS
F

IL
IN

G
IS

S
U

B
M

IT
T

E
D

O
N

R
E

C
Y

C
L

E
D

P
A

P
E

R

STA
TE

O
F

IW
N

O
IS

Pollution
C

ontrolB
oard

B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

R
1
2

)
(R

ulem
aking-

W
ater)

))
.
‘

‘I

N
O

T
IC

E
O

F
F

IL
IN

G
Q

:
2



E
D

MAR
B

E
F

O
R

E
T

H
E

IL
L

IN
O

IS
P

O
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D
,’

O
P

IL
L

iN
O

IS
C

O
n
tj

B
oard

IN
T

H
E

M
A

T
T

E
R

O
F:

))
R

12-
A

G
R

IC
U

L
T

U
R

E
R

E
L

A
T

E
D

W
A

T
E

R
)

P
O

L
L

U
T

IO
N

:
P

R
O

P
O

S
E

D
)

(R
ulem

aking-
W

atet1)’
A

M
E

N
D

M
E

N
T

S
T

O
35

Iii.
A

dm
.

C
ode

)
Parts

501,502
and

504
)

•
•

‘V

,;,
V

1
,

M
O

T
IO

N
F

O
R

A
C

C
E

P
T

A
N

C
E

N
O

W
C

O
M

E
S

the
Illinois

E
nvironm

ental
P

rotection
A

gency
(“Illinois

E
PA

”),
by

and

through
its

attorneys,
and

pursuant
to

35
III.

A
dm

.
C

ode
102.106,

102.200,
and

102.202,
m

oves

that
the

Illinois
P

ollution
C

ontrol
B

oard
accept

for
hearing

the
Illinois

E
P

A
’s

proposal
for

the

adoption
of

am
endm

ents
to

35
Iii.

A
dm

.
C

ode
P

arts
501,

502
and

504.
T

his
regulatory

proposal

includes:1)
N

otice
o
f

F
iling;

2)
A

ppearances
o
f A

ttorneys
for

the
Illinois

E
PA

;

3)
M

otion
for

W
aiver

of
C

opy
R

equirem
ents;

4)
C

ertification
of

O
rigination;

5)
S

tatem
ent

o
fR

easons
(including

list
o
f

attachm
ents

and
docum

ents
relied

on);

6)
A

ttachm
ents

to
the

S
tatem

ent
o
f

R
easons;

7)
P

roposed
A

m
endm

ents;

8)
C

ertificate
o
f

Service;

P
age

1
o
f

2



.4
;..

9)
C

om
puter

disc
containing

P
roposed

A
m

endm
ents.

R
espectfully

subm
itted,

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

B
y:

V
Joanne

M
.

O
lson

A
ssistant

C
ounsel

D
ivision

o
f

L
egal

C
ounsel

D
A

T
E

D
:

?
/
p

1021
N

.
G

rand
A

ve.
E

ast
P.O

.
B

ox
19276

S
pringfield,

IL
62794-9276

(217)
782-5544

T
H

IS
F

IL
IN

G
IS

S
U

B
M

IT
T

E
D

O
N

R
E

C
Y

C
L

E
D

P
A

P
E

R

P
age

2
of

2



IN
T

H
E

M
A

T
T

E
R

O
F:

A
G

R
IC

U
L

T
U

R
E

R
E

L
A

T
E

D
W

A
T

E
R

P
O

L
L

U
T

IO
N

:
P

R
O

P
O

S
E

D
A

M
E

N
D

M
E

N
T

S
T

O
35

Iii.
A

dm
.

C
ode

Parts
501,

502
and

504

T
he

undersigned
hereby

enters
her

appearance
as

an
attorney

on
behalf

of
the

Illinois

E
nvironm

ental
P

rotection
A

gency.

R
espectfully

subm
itted,

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

Joanne
M

.
O

lson
A

ssistant
C

ounsel
D

ivision
of

L
egal

C
ounsel

D
A

T
E

D
:_

_
_
_
_
_
_
_
_
_
_
_

1021
N

.
G

rand
A

ve.
E

ast
P.O

.
B

ox
19276

S
pringfield,

IL
62794-9276

(217)
782-5544

R
E

C
E

W
E

D
C

L
E

R
K

S
O

FFIC
E

MAR
V

12012
B

E
F

O
R

E
T

H
E

IL
L

IN
O

IS
P

O
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D
O

F
IL

U
N

O
IS

?offution
C

ontrol
B

oard

))
R

12-

))
(R

ulem
aking-

W
ater)

A
P

P
E

A
R

A
N

C
E

/



C
LER

K
’S

O
FFIC

E

MAR
ii12012

B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

T
E

O
F

ILLIN
O

IS
P

oIluton
C

ontrol
B

oard

))
R

12-

T
he

undersigned
hereby

enters
her

appearance
as

an
attorney

on
behalf

of
the

Illinois

E
nvironm

ental
P

rotection
A

gency.

R
espectfully

subm
itted.

D
A

T
E

D
:

_
_

_
_

_
_

_
_

_
_

1021
N

.
G

rand
A

ve.
E

ast
P.O

.
B

ox
19276

Springfield,
IL

62794-9276
(217)

782-5544

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

D
eborah

A
ssistant

C
ounsel

D
ivision

of
L

egal
C

ounsel

IN
T

H
E

M
A

T
T

E
R

O
F:

A
G

R
IC

U
L

T
U

R
E

R
E

L
A

T
E

D
W

A
T

E
R

P
O

L
L

U
T

IO
N

:
P

R
O

P
O

S
E

D
A

M
E

N
D

M
E

N
T

S
T

O
35

Iii.
A

dm
.

C
ode

P
arts

501.
502

and
504

)
(R

ulem
aking-

W
ater)

I
.

•
:

A
P

P
E

A
R

A
N

C
E



O
FFIC

E
B

E
F

O
R

E
T

H
E

IL
L

IN
O

IS
P

O
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
kMAR

U
12012

)
R

i2

)
(R

ulem
aking-

W
ater)

.
.

V

M
O

T
IO

N
F

O
R

W
A

IV
E

R
O

F
C

O
P

Y
R

E
O

U
I
R

E
I
’

1I
E

N
T

S
c

F

N
O

W
C

O
M

E
S

the
P

roponent,
the

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

(“Illinois
E

PA
”),

by
one

of
its

attorneys,
and

pursuant
to

35
Iii.

A
dm

.
C

ode
101.500,

102.110
and

102.402,
m

oves
that

the
Illinois

P
ollution

C
ontrol

B
oard

(“B
oard”)

w
aive

certain

requirem
ents,

nam
ely

that
the

Illinois
E

PA
subm

it
the

original
and

nine
copies

of
all

docum
ents

upon
w

hich
itrelied.

In
support

o
f its

M
otion,

the
Illinois

E
P

A
states

as
follow

s:

1)
Section

102.200
of

the
B

oard’s
procedural

rules
requires

that
the

original
and

nine

copies
o
f

each
regulatory

proposal
be

filed
w

ith
the

C
lerk.

35
Ill.

A
dm

.
C

ode
102.200.

2)
T

he
regulatory

proposal
in

above
captioned

m
atter

is
thousands

o
f

pages
in

length.

3)
G

iven
the

length
o
f

the
proposal

and
the

resources
required

to
provide

nine

copies,
the

Illinois
E

P
A

requests
that

the
B

oard
w

aive
the

norm
al

copy
requirem

ents
o
f

Section

102.200
and

allow
the

Illinois
E

P
A

to
instead

file
the

original
and

four
com

plete
copies

of
the

proposal,
plus

five
partial

copies
containing

the
pleadings,

S
tatem

ent
of

R
easons

and
proposed

am
endm

ents.

IN
T

H
E

M
A

T
T

E
R

O
F:

A
G

R
IC

U
L

T
U

R
E

R
E

L
A

T
E

D
W

A
T

E
R

P
O

L
L

U
T

IO
N

:
P

R
O

P
O

S
E

D
A

M
E

N
D

M
E

N
T

S
T

O
35

Ill.
A

dm
.

C
ode

Parts
501,

502
and

504

P
age

1
o
f

2



W
H

E
R

E
F

O
R

E
,

for
the

reasons
set

forth
above,

the
Illinois

E
PA

m
oves

that
the

B
oard

w
aives

the
copy

requirem
ent

and
allow

the
Illinois

E
P

A
to

provide
the

B
oard

w
ith

an
original

and
four

com
plete

copies,
along

w
ith

five
partial

copies
ofthe

proposal
as

described
supra.

R
espectfully

subm
itted,

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

B
y
:
/

lo
a
n

n
e

M
.

O
lson

A
ssistant

C
ounsel

/
D

ivision
o
f

L
egal

C
ounsel

D
A

T
E

D
:

1021
N

.
G

rand
A

ve.
E

ast
P.O

.
B

ox
19276

S
pringfield,

IL
62794-9276

(217)
782-5544

T
H

IS
F

IL
IN

G
IS

S
U

B
M

IT
T

E
D

O
N

R
E

C
Y

C
L

E
D

P
A

P
E

R

P
age

2
o
f2



E
C

V
D

C
LER

K
’S

O
FFIC

E

MAR
111

2012
B

E
F

O
R

E
T

H
E

IL
L

IN
O

IS
P

O
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D
.
‘

O
F

ILLIN
O

IS
T

h
’llin

C
ontrol

B
oard

IN
T

H
E

M
A

T
T

E
R

O
F:

))
R

12-
A

G
R

IC
U

L
T

U
R

E
R

E
L

A
T

E
D

W
A

T
E

R
)

P
O

L
L

U
T

IO
N

:
P

R
O

P
O

S
E

D
)

(R
ulem

aking-
W

ater)
,

A
M

E
N

D
M

E
N

T
S

T
O

35
Iii

A
dm

C
ode

)
P

arts5
O

l,5
0
2
an

d
5
0
4

)
n

r
T

:
‘
-

-
-

C
E

R
T

IF
IC

A
T

IO
N

O
F

O
R

IG
IN

A
T

IO
N

N
O

W
C

O
M

E
S

the
IL

L
fN

O
IS

E
N

V
IR

O
N

M
E

N
T

A
L

P
R

O
T

E
C

T
IO

N
A

G
E

N
C

Y
(“Illinois

E
PA

”),
by

one
o
f

its
attorneys,

and
pursuant

to
35

Iii.
A

dm
.

C
ode

102.202(i),
the

Illinois
E

P
A

certifies
that

the
regulatory

proposal
in

the
above

captioned
m

atter
am

ends
the

m
ostrecent

version
ofParts

501,
502

and
504

o
f

the
Illinois

P
ollution

C
ontrol

B
oard’s

regulations,
as

published
on

the
B

oard’s
w

ebsite.

R
espectfully

subm
itted,

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

/o
a
n

n
e

M
.

O
lson

-

A
ssistant

C
ounsel

D
ivision

o
f

L
egal

C
ounsel

D
A

T
E

D
:

_
_

_
_

_
_

_
_

_
_

_

1021
N

.
G

rand
A

ve.
E

ast
P.O

.
B

ox
19276

Springfield,
IL

62794-9276
(217)

782-5544

T
H

IS
F

IL
IN

G
IS

S
U

B
M

IT
T

E
D

O
N

R
E

C
Y

C
L

E
D

P
A

P
E

R

Page
1

o
f

I



B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

MAR
012012

STA
TE

O
F

ILLIN
O

IS
IN

T
H

E
M

A
T

T
E

R
O

F:
)

PO
H

LtIO
flC

ontrolB
oard

)
R

12-
A

G
R

IC
U

L
T

U
R

E
R

E
L

A
T

E
D

W
A

T
E

R
)

P
O

L
L

U
T

IO
N

:
P

R
O

P
O

S
E

D
)

(R
ulem

aking-
W

ater)
A

M
E

N
D

M
E

N
T

S
T

O
35

Ill.
A

dm
.

C
ode

)
P

artsS
O

l
5

0
2

an
d

5
0

4
)

S
T

A
T

E
M

E
N

T
O

F
R

E
A

S
O

N
S

N
O

W
C

O
M

E
S

the
Illinois

E
nvironm

ental
P

rotection
A

gency.
(“Illinois

E
PA

”
or

A
g
en

cy
”)

by
and

through
its

counsel,
and

hereby
subm

its
this

S
tatem

ent
of

R
easons

to
the

Illinois
P

ollution
C

ontrol
B

oard
(“B

oard”)
pursuant

to
sections

12,
13,

27,
and

28
of

the

E
nvironm

ental
P

rotection
A

ct
(“A

ct”)
(415

IL
C

S
5/12,

13.
27.

and
28

(2010))
and

35111.
A

dm
.

C
ode

102.200
and

102.202.

I.
IN

T
R

O
D

U
C

T
IO

N

Illinois,
as

an
agricultural

state,
has

num
erous

concentrated
anim

al
feeding

operations

(C
A

F
O

s).
T

hese
feeding

operations
produce

large
am

ounts
of

w
aste

that
pose

a
substantial

risk

to
the

environm
ent

and
public

health
if

im
properly

handled.
68

Fed.
R

eg.
7179

(F
ebruary

12.

2003).
T

he
agricultural

sector,
w

hich
includes

C
A

F
O

s,
crop

production,
and

pasture
and

range

grazing,
“is

the
leading

contributor
of

pollutants
to

identified
w

ater
quality

im
pairm

ents
in

the

N
ation’s

rivers
and

stream
s.”

68
Fed.

R
eg.

7181.
T

he
U

nited
States

E
nvironm

ental
P

rotection

A
gency

(U
SE

PA
)

recognized
the

threat
C

A
FO

s
pose

to
the

N
ation’s

w
aters

and,
in

2003,

overhauled
the

federal
regulatory

program
designed

to
ensure

that
C

A
F

O
s

establish
appropriate

w
aste

m
anagem

ent
practices

to
protect

the
environm

ent
and

health.
T

hese
2003

am
endm

ents

w
ere

successfully
challenged

in
the

U
nited

States
C

ourt
of

A
ppeals

by
both

agricultural
and

environm
ental

groups.
In

2008,
the

U
S

E
P

A
again

am
ended

the
C

A
FO

rules
to

address
the
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court’s
decision.

Illinois
E

P
A

now
proposes

an
overhaul

of
its

agricultural
related

w
ater

pollution
regulations

in
P

arts
501

and
502

to
conform

Illinois’
regulations

to
U

S
E

P
A

’s

regulations.
A

dditionally,
the

Illinois
E

P
A

proposes
in

P
art

502
the

state
technical

standards
that

the
F

ederal
C

A
FO

requires
the

state
perm

itting
authority

to
develop.

II.
F

A
C

T
S

IN
S

U
P

P
O

R
T

In
the

2003
C

A
FO

rule
pream

ble,
U

SE
PA

found
that

the
pollutants

m
ost

com
m

only

associated
w

ith
livestock

w
aste

(m
anure.

litter,
process

w
astew

ater)
include

nutrients,
organic

m
atter,

solids.
pathogens.

and
odorous

com
pounds.

See
68

Fed.
R

eg.
6181.

A
ccording

to

U
S

E
P

A
,

m
ore

than
150

pathogens
found

in
livestock

m
anure

are
associated

w
ith

risks
to

hum
ans,

including
the

six
hum

an
pathogens

that
account

for
m

ore
than

90%
of

food
and

w
aterborne

hum
an

illness.
T

hese
organism

s
are:

C
am

pylobacter
spp.,

S
alm

onella
spp.

(n
o

n

typhoid),
L

isteria
m

onocytogenes,
E

scherichia
coli

0157:H
7,

C
ryptosporidium

parvum
,

and

G
iardia

lam
blia.

Id.
at

7236.
N

utrient
pollution

includes
phosphorus

and
various

form
s

of

nitrogen
including

am
m

onia
and

nitrate.
T

hese
pollutants

can
be

released
into

the
environm

ent

through
discharge

or
runoff

if
m

anure
and

w
astew

ater
are

not
properly

handled
and

m
anaged.

Id.
at

6181.
E

xam
ples

of
pathw

ays
for

livestock
w

aste
to

reach
the

environm
ent

include
surface

runoff
and

erosion,
direct

discharges
to

surface
w

ater,
spills

and
other

dry-w
eather

discharges,

leaching
into

soil
and

ground
w

ater,
and

volatilization
of

com
pounds

w
ith

redeposition
to

the

landscape.
Id.

at
7236.

N
utrient

pollution
is

a
significant

problem
in

Illinois
and

across
the

U
nited

States.

N
utrient-related

pollution
significantly

affects
drinking

w
ater

supplies,
aquatic

life
and

recreational
w

ater
quality.

See
“A

n
U

rgent
C

all
to

A
ction

—
R

eport
of

the
S

tate-E
P

A
N

utrient

Innovations
T

ask
G

roup”
(A

ugust
2009)

at
2.

W
ith

regard
to

aquatic
life

im
pacts,

nutrient
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pollution
is

one
of

the
top

causes
of

w
ater

quality
im

pairm
ent

in
the

U
nited

States.
Id.

at
5.

N
utrient

pollution
is

directly
linked

to
20%

of
im

paired
river

and
stream

m
iles,

22%
of

im
paired

lake
acres

and
8%

of
im

paired
bay

and
estuarine

square
m

iles
in

the
U

nited
States.

N
utrients

are

also
indirectly

linked
to

additional
listed

im
pairm

ents
related

to
low

dissolved
oxygen.

im
paired

habitat.
algal

grow
th

and
noxious

aquatic
plants.

Id.
at

5-6.

T
he

prim
ary

sources
of

nitrogen
and

phosphorus
pollution

are
urban

and
suburban

storm
w

ater
runoff,

m
unicipal

w
astew

ater
treatm

ent
s
y
s
t
e
m

s
,

a
i
r

deposition,
agricultural

livestock

activities,
and

row
crops.

Id.
at

12.
In

contrast
to

the
18

m
illion

tons
of

hum
an

fecal
m

aterial

treated
annually

at
P

O
T

W
s,

anim
al

agriculture
production

results
in

the
generation

of
m

ore
than

1
billion

tons
of

m
anure

each
year.

Id.
T

his
m

anure
results

in
over

8
m

illion
pounds

per
day

of

nitrogen
and

3
m

illion
pounds

per
day

of
phosphorus.

M
uch

of
the

m
anure

is
applied

to

farm
land

to
provide

nutrients
for

crops.
Som

e
of

the
nutrients

in
this

applied
m

anure
end

up
in

harvested
plant

tissue,
but

significant
portions

end
up

in
the

w
aters

of
the

U
nited

States.
Id.

at

16.

P
athogen

pollution
from

C
A

F
O

s
and

other
sources

is
m

easured
by

the
presence

of

indicator
organism

s
such

as
E

scherichia
coil

(E.
coil),

enterococci
and

fecal
coliform

.
T

hese

pollutants
often

result
in

recreational
use

im
pairm

ents.
In

the
A

gency’s
2010

draft
integrated

report,
4.009

stream
m

iles
w

ere
assessed

for
prim

ary
contact

use
support.

See,
“D

R
A

F
T

Illinois

Integrated
W

ater
Q

uality
R

eport
and

S
ection

303(d)
L

ist
—

2010”,
V

olum
e

I:
S

urface
W

ater

(A
pril

2010),
Illinois

E
P

A
,

B
ureau

of
W

ater
at

102.
T

his
use

support
assessm

ent
relied

on

m
easurem

ent
of

fecal
coliform

bacteria
levels.

O
f

the
m

iles
assessed,

3,265
stream

m
iles

w
ere

found
to

be
not

supporting
prim

ary
contact

uses.
Id.
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W
hen

U
S

E
P

A
issued

the
revised

C
A

FO
regulations

in
2003,

it
estim

ated
annual

pollutant

reductions
for

the
rule

at
56

m
illion

pounds
of

phosphorus,
110

m
illion

pounds
of

nitrogen,
and

tw
o

billion
pounds

of
sedim

ent.
73

Fed.
R

eg.
70468

(N
ovem

ber
20,

2008).
U

S
E

P
A

also
used

indicator
organism

s
to

estim
ate

that
pathogen

loadings
w

ould
be

reduced
by

46%
percent

as
a

result
of

the
2003

rule.
68

Fed.
R

eg.
7239.

In
2008,

U
SE

PA
found

that
the

sam
e

level
of

benefits
w

ould
be

achieved
by

the
2008

am
endm

ents
except

that
grow

th
in

the
industry

w
ould

increase
the

total
am

ount
of

pollutant
reductions

achieved.
73

Fed.
R

eg.
70468-70469.

F
urther

discussion
about

the
environm

ental
benefits

of
Illinois

E
P

A
’s

proposed

am
endm

ents
can

be
found

in
the

Illinois
E

P
A

’s
T

echnical
Support

D
ocum

ent
(T

S
D

),
A

ttachm
ent

A
.

Illinois
E

P
A

believes
that

these
environm

ental
benefits

from
the

control
o
f

pollution
from

the

C
A

F
O

production
area

and
land

application
area

are
necessary

to
m

eet
the

B
oard’s

statutory

obligations
under

the
C

lean
W

ater
A

ct
and

the
E

nvironm
ental

P
rotection

A
ct.

III.
S

T
A

T
U

T
O

R
Y

B
A

S
IS

A
N

D
L

E
G

A
L

F
R

A
M

E
W

O
R

K

A
.

T
he

C
lean

W
ater

A
ct

S
ection

301
of

the
Federal

W
ater

P
ollution

C
ontrol

A
ct.

also
know

n
as

the
C

lean
W

ater

A
ct

(C
W

A
),

prohibits
the

discharge
of

any
pollutant,

unless
the

discharge
m

eets
requirem

ents
set

forth
in

the
C

W
A

.
33

U
.S

.C
.

§1311(a).
T

he
discharge

of
a

pollutant
“m

eans
the

addition
of

any

pollutant
to

navigable
w

aters
from

any
point

source.”
33

U
.S.C

.
§

1362(12).
T

he
C

W
A

defines

“point
source”

to
include

any
discernible,

confined
and

discrete
conveyance,

including

specifically
C

A
F

O
s.

33
U

.S
.C

.
§1362(14).

A
gricultural

storm
w

ater,
w

hile
undefined

in
the

C
W

A
,

is
specifically

excluded
from

the
definition

o
fa

point
source.

33
U

.S
.C

.
§1362(14).

A
discharge

of
a

pollutant
from

a
point

source
is

allow
able

if
the

ow
ner/operator

of
the

point
source

has
obtained

a
N

ational
P

ollutant
D

ischarge
E

lim
ination

S
ystem

(N
P

D
E

S
)

perm
it.
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33
U

.S.C
.

§
l3

4
2

(a)(1
).

A
ll

perm
itted

discharges
m

ust
m

eet
applicable

technology
based

and

w
ater

quality
based

effluent
lim

its
found

in
sections

301
and

302
of

the
C

W
A

.
33

U
.s.c.

§1342(a)
(see

33
U

.S
.C

.1
3
1
1
,

1312).
T

he
technology

based
effluent

lim
itations

require
the

application
of

the
best

practicable
control

technology
currently

available
(B

P
T

)
and

the
best

available
technology

econom
ically

achievable
(B

A
T

).
33

U
.S.C

.
1311(b),

(e).
T

he
C

W
A

gives

the
A

dm
inistrator

of
the

U
S

E
P

A
the

authority
to

determ
ine

the
B

PT
and

B
A

T
.

33
U

.S.C
.

§1311(b).
T

he
w

ater
quality

related
effluent

lim
itations

m
ay

be
im

posed
w

hen
the

discharges
of

pollutants
after

the
application

of
technology

based
effluent

lim
itations

fails
to

assure
the

protection
of

public
health,

w
ater

supplies,
fish

and
w

ildlife,
and

designated
recreational,

industrial
or

agricultural
uses.

33
U

.S
.C

.
§1312(a).

A
dditionally,

under
section

306
of

the

C
W

A
,

perm
itted

new
sources

m
ust

also
m

eet
new

source
perform

ance
standards

(N
SPS).

33

U
.S.C

.
§
‘l3

l6
.

F
eedlots

are
specifically

included
as

a
category

of
sources

subject
to

new
source

standards
o
f perform

ance.
33

U
.S

.C
.§

131
6(b)(1

)(A
).

B
.

N
P

D
E

S
P

ro
g
ram

D
elegation

U
nder

the
C

W
A

,
a

state,
w

ith
approval

from
the

A
dm

inistrator
of

the
U

SE
PA

,
m

ay

establish
and

adm
inister

its
ow

n
N

P
D

E
S

perm
it

program
for

discharges
into

navigable
w

aters

w
ithin

its
jurisdiction.

33
U

.S
.C

.
§

1342(b).
U

nder
the

federal
requirem

ents
to

adm
inister

an

N
P

D
E

S
program

,
a

state
m

ust
have

adequate
authority

to
issue

perm
its

w
hich

apply
and

insure

com
pliance

w
ith

all
applicable

requirem
ents

o
f

sections
301,

302,
306.

307
and

403
of the

C
W

A
.

Id.
T

he
U

S
P

E
A

sets
forth

the
required

authority
in

the
federal

regulations,
section

123.25,

R
equirem

ents
for

P
erm

itting.
T

his
section

provides
that

“all
state

program
s

under
this

part
m

ust

have
legal

authority
to

im
plem

ent
each

of
the

follow
ing

provisions
and

m
ust

be
adm

inistered
in

accordance
w

ith
each,

except
that

States
are

not
precluded

from
om

itting
or

m
odifying

any

P
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provisions
to

im
pose

m
ore

stringent
requirem

ents.”
40

C
.F.R

.
§123.25(a)(em

phasis
added).

O
ne

w
ay

a
State

m
ay

have
the

legal
authority

to
im

plem
ent

the
federal

provisions
is

for
the

state
to

adopt
law

s
and

regulations
that

conform
to

the
federal

provisions.

S
ection

123.25
proceeds

to
list

the
provisions

of
the

federal
rules

that
the

state
m

ust
have

legal
authority

to
im

plem
ent.

T
hese

include
sections

of
the

federal
C

A
FO

rules
found

in
40

C
.F.R

.
§

122.21(a)
and

(i),’
122.23,2

and
122.42.

A
s

w
ill

be
explained

below
in

further
detail,

sections
122.21(a)

and
(i)

contain
the

perm
it

application
requirem

ents
for

C
A

FO
s.

Section

122.23
contains

the
special

N
P

D
E

S
perm

it
program

rules
for

C
A

F
O

s.
S

ection
l2
2

.4
2

(e
)

contains
the

m
inim

um
conditions

required
in

perm
its

issued
to

C
A

F
O

s,
including

the
N

utrient

M
anagem

ent
P

lan
(N

M
P)

elem
ents,

recordkeeping,
sam

pling
and

annual
reporting.

A
state

program
m

ust
also

have
the

legal
authority

to
im

plem
ent

the
rem

aining
elem

ents

of
the

federal
C

A
FO

rule
found

in
40

C
.F.R

.
Part

412.
A

state
w

ith
a

delegated
program

m
ust

have
the

authority
to

im
plem

ent
the

provisions
of

40
C

.F.R
.

§122.44
w

hich
establishes

lim
itations,

standards,
and

other
perm

it
conditions.

S
ection

122.44(a)(1)
provides

that
each

N
P

D
E

S
perm

it
m

ust
contain

conditions
im

plem
enting

technology-based
effluent

lim
itations

and

standards
based

on
“effluent

lim
itations

and
standards

prom
ulgated

under
section

301
of

the

C
W

A
,

or
new

source
perform

ance
standards

prom
ulgated

under
section

306
of

the
C

W
A

.”
Part

412
contains

the
effluent

lim
itations

and
standards

for
C

A
F

O
s

prom
ulgated

under
sections

301

and
306

of
the

C
W

A
.

F
or

S
tates

that
choose

to
im

plem
ent

a
general

C
A

FO
perm

it
program

,
the

general
perm

it
requirem

ents
in

40
C

.F
.R

.
§122.28

m
ust

be
m

et.
3

In
addition,

a
C

A
FO

m
ay

be

1S
ee4

O
C

.F
.R

.
§

2
3

.2
5

(a)(4
)

2
See

40
C

.F
.R

.
§123.25(a)(6).

See
40

C
.F

.R
.

§123.25(a)(13).
See

40
C

.F
.R

.
§123.25(a)(15).

See
40

C
.F

.R
.

§123.25(a)(1
1).
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authorized
to

discharge
under

a
general

perm
it

only
in

accordance
w

ith
the

requirem
ents

of

122.23(h).
40

C
.F.R

.§
122.28(b)(2)(viii).

O
nce

a
state

obtains
approval

to
adm

inister
its

ow
n

program
.

the
federal

N
P

D
E

S
program

w
ill

be
suspended.

T
he

A
dm

inistrator
retains

the
ability

to
w

ithdraw
its

approval
if

it
determ

ines

that
the

state
is

not
properly

adm
inistering

its
program

.
33

U
.S.C

.
§

1342(c).
Illinois

w
as

granted
approval

to
adm

inister
its

ow
n

N
P

D
E

S
perm

it
program

on
O

ctober
23,

1977.
42

Fed.

R
eg.

58566
(N

ovem
ber

10,
1977).

U
S

E
P

A
regulations

place
a

continuing
obligation

on

delegated
entities

to
m

aintain
com

pliance
w

ith
the

m
inim

um
requirem

ents
for

delegated

program
s.

T
his

includes
a

requirem
ent

in
40

C
.F.R

.
§

123.62(e)
for

state
program

s
to

be
revised

w
ithin

one
year

of
a

change
in

federal
regulations

im
pacting

state
program

elem
ents.

6
T

he

regulatory
proposal

before
the

B
oard

seeks
to

update
Illinois’

rules
governing

C
A

F
O

s
such

that

Illinois
w

ill
com

ply
w

ith
all

the
required

elem
ents

o
f

a
delegated

C
A

FO
N

P
D

E
S

program
under

40
C

.F.R
.§

123.25.

C
.

F
ederal

R
egulation

of
C

A
F

O
s

O
ther

than
in

the
definition

of
a

point
source,

the
C

W
A

does
not

specifically
address

C
A

F
O

s.
A

C
A

FO
,

like
all

other
point

sources,
is

prohibited
from

discharging
any

pollutant

w
ithout

an
N

P
D

E
S

perm
it.

S
pecific

C
A

FO
effluent

lim
itations

and
requirem

ents
are

found
in

P
arts

122
and

412,
T

itle
40

of
the

C
ode

of
F

ederal
R

egulations.
T

he
follow

ing
discussion

provides
a

detailed
explanation

of
these

provisions.
A

s
the

A
gency’s

proposal
conform

s
to

the

federal
rule.

the
A

gency
anticipates

that
this

explanation
w

ill
be

helpful
in

understanding
the

A
gency’s

proposal.
as

w
ell

as
in

com
paring

how
the

A
gency’s

rule
differs

from
the

federal
rule.

6
A

state
is

given
tw

o
years

to
revise

its
N

P
D

E
S

program
ifthe

state
m

ust
am

end
or

enact
a

statute
to

effectuate
the

required
revisions.

40
C

.F
.R

.
§

123.62(e).
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1.
E

arly
C

A
F

O
R

ules

T
he

first
effluent

lim
itations

and
standards

of
perform

ance
for

large
C

A
F

O
s

w
ere

proposed
on

S
eptem

ber
7,

1973
(38

Fed.
R

eg.
24466)

and
w

ere
adopted

on
F

ebruary
14,

1974.

(39
Fed.

R
eg.

5704).
T

he
1974

rulem
aking

created
Part

412
of

T
itle

40
o
f

the
C

ode
of

Federal

R
egulations.

P
art

412
w

as
divided

into
tw

o
subparts:

subpart
A

.
all

subcategories
7

except
ducks.

and
subpart

B
.

ducks
subcategory.

Feed
lots,

the
facilities

regulated
under

subpart
A

.
w

ere

defined
to

m
ean

“a
concentrated,

confined
anim

al
or

poultry
grow

ing
operation”

w
here

the

anim
als

are
fed

but
crops

or
forage

grow
th

are
not

sustained
at

the
place

o
f

confinem
ent.

40

C
.F.R

.
§412.11

(1974).

For
subpart

A
,

all
subcategories

except
ducks,

the
effluent

lim
itation

after
the

application

of the
B

PT
and

B
A

T
w

as
no

discharge.
40

C
.F

.R
.
§

412.12(a),
412.13(a)

(1974).
B

oth
the

B
PT

and
B

A
T

effluent
lim

itations
contained

exceptions.
T

he
B

PT
effluent

lim
itation

exception
arose

w
henever

rainfall
events,

either
chronic

or
catastrophic.

caused
an

overflow
from

a
facility

designed,
constructed

and
operated

to
contain

all
process

generated
w

astew
aters

plus
the

runoff

from
a

10-year,
24-hour

rainfall
event.

39
Fed.

R
eg.

5707;
40

C
.F.R

.
§412.12

(1974).
U

nder
the

B
A

T
effluent

lim
itation

exception,
a

feed
lot

could
discharge

in
the

event
o
f

a
chronic

or

catastrophic
rainfall

event,
if

the
facility

w
as

designed,
constructed

and
operated

to
contain

all

process
generated

w
astew

ater
plus

the
runoff

from
a

25-year,
24-hour

rainfall
event.

40
C

.F.R
.

§412.13
(1974).

T
he

new
source

perform
ance

standards
under

subpart
A

w
ere

the
sam

e
as

the

effluent
lim

itations
after

application
of

B
A

T
.

40
C

.F.R
.

§4
12.15

(1974).

U
nder

subpart
B

,
the

ducks
subcategory

established
specific

effluent
lim

itations
(daily

m
axim

um
s

and
30

day
averages)

after
the

application
of

B
PT

.
40

C
.F.R

.
§412.22

(1974).
T

he

For
this

rule,
the

industry
w

as
divided

into
18

subcategories
based

on
anim

al
type,

production
system

s
and

w
aste

characteristics.
38

Fed.
R

eg.
24467.
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daily
m

axim
um

for
B

O
D

5
w

as
3.66

pounds
per

1000
ducks.

Id.
T

he
average

of
daily

values
for

30
consecutive

days
could

not
exceed

2.0
pounds

per
1000

ducks.
id.

F
ecal

coliform
w

as
notto

exceed
M

P
N

S
0f

400/100
m

l
at

any
tim

e.
Id.

T
he

effluent
lim

itation
after

application
of

the
B

A
T

and
the

N
S

P
S

w
ere

the
sam

e
as

for
all

other
subcategories

of
C

A
F

O
s

in
subpart

A
:

no
discharge

allow
ed

except
in

the
event

of
a

chronic
or

catastrophic
rainfall

event,
if

the
facility

is
designed

to
contain

all
generated

w
astew

ater
plus

the
runoff

from
a

25-year,
24-hour

rainfall
event.

40

C
.F

.R
.§

412.23,
412.25

(1974).

W
hen

U
S

E
P

A
first

prom
ulgated

rules
governing

feedlots,
certain

anim
al

confinem
ent

facilities
w

ere
specifically

excluded
from

the
N

P
D

E
S

perm
it

requirem
ent.

40
C

.F.R
.

§124.11

(1974);
38

Fed.
R

eg.
18000

(July
5,

1973).
S

m
aller

anim
al

confinem
ent

facilities
containing

less

than
1,000

slaughter
cattle,

700
dairy

cattle,
2,500

sw
ine,

10,000
sheep,

55,000
turkeys,

100,000

hens
if

the
facility

had
continuous

overflow
w

atering,
30,000

if
the

facility
had

a
liquid

m
anure

system
or

5.000
ducks

for
m

ore
than

30
days

in
a

12
m

onth
period

w
ere

specifically
excluded

from
the

N
P

D
E

S
perm

it
requirem

ent.
See

40
C

.F.R
.

§124.11(1)
(1974);

40
C

.F.R
.

§125.4
(1974).

U
S

E
P

A
’s

attem
pt

to
exclude

certain
feedlots

from
the

N
P

D
E

S
perm

it
requirem

ents
did

not

w
ithstand

judicial
scrutiny.

N
atural

R
esources

D
efense

C
ouncil,

Inc.
v.

T
rain,

396
F.Supp.

1391

(1
9

7
5

).
T

he
court

in
T

rain
held

that
under

the
C

W
A

,
U

S
E

P
A

could
not

exclude
discharging

point
sources

from
the

N
P

D
E

S
requirem

ent.
Id.

A
ll

point
sources

w
ere

potentially
subject

to

regulation
under

the
C

W
A

,
and

U
S

E
P

A
could

not
exem

pt
entire

classes
of

point
sources

that

discharge
pollutants

from
the

N
P

D
E

S
perm

it
requirem

ents.
T

rain.
396

F.
Supp.

at
1396.

In
response

to
T

rain,
U

S
E

P
A

proposed
and

adopted
rules

elim
inating

the
exem

ption
and

defining
both

anim
al

feeding
operation

(A
FO

)
and

C
A

FO
.

40
C

.F
.R

.
§

124.82
(1976).

A
n

A
FO

8
M

P
N

m
eans

“m
ost

probable
num

ber”.
T

rain
w

as
affirm

ed
on

appeal:
N

atu
ral

R
esources

D
efense

C
ouncil,

Inc.,
v.

C
ostle,

568
F.2d

1369
(D

.C
.

C
ir.

1977).
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w
as

defined
as

a
lot

or
facility

w
here

anim
als

w
ere

stabled
or

confined
and

fed
for

at
least

45

days
a

year,
and

no
crops,

vegetation,
forage

grow
th

or
post-harvest

residue
w

ere
sustained.

40

C
.F.R

.
§124.82(aX

l)
(1976).

T
he

1976
am

endm
ents

defined
a

C
A

FO
in

tw
o

w
ays.

40
C

.F.R
.

§124.82(a)(2)
(1976).

First,
an

A
F

O
w

as
a

C
A

FO
if

it
had

specific
concentration

of
anim

als:

1,000
slaughter

and
feeder

cattle,
700

m
ature

dairy
cattle,

2,500
sw

ine
w

eighting
over

55

pounds,
500

horses.
10,000

sheep
or

lam
bs,

55,000
turkeys,

100.000
laying

hens
if

the
facility

has
continuous

overflow
w

atering,
30,000

hens
if

the
facility

has
a

liquid
m

anure
handling

system
.

5000
ducks

or
1,000

anim
al

units.
40

C
.F.R

.
§l24.82(a)(2)(i)

(l9
7
6

.
Second.

an
A

FO

w
as

a
C

A
F

O
if

it
had

a
low

er
concentration

of
anim

als
than

specified
a
b
o

v
e

1
0

and
the

A
FO

m
et

one
of

tw
o

discharge
conditions:

(1)
discharge

of
pollutants

through
a

m
an-m

ade
ditch,

flushing

system
or

other
m

an-m
ade

device,
or

(2)
discharge

directly
into

navigable
w

aters
w

hich

originated
outside

of
and

passed
over,

across,
through

or
otherw

ise
cam

e
into

direct
contact

w
ith

the
anim

als
contained

in
the

operation.
40

C
.F.R

.
§124.82(a)(2)(ii)(1976).

T
hese

C
A

FO

definitions
contained

an
exception:

an
A

FO
that

m
eets

either
definition

of
C

A
FO

above
w

ould

not
be

considered
a

C
A

FO
if

the
facility

discharged
only

in
the

event
of

a
25-year,

24-hour
storm

event.
40

C
.F.R

.
§124.82(a)(2)

(1976).
T

his
exception

relieved
non-discharging

A
F

O
s

otherw
ise

having
the

num
ber

o
f

anim
als

specified
above

from
obtaining

an
N

P
D

E
S

perm
it

because
these

facilities
w

ere
not

considered
C

A
FO

s.

F
acilities

w
ith

few
er

anim
als

than
specified

above
w

ere
not

C
A

FO
s,

and
w

ere
not

considered
point

sources;
as

non-point
sources,

these
facilities

could
discharge

w
ithout

an

N
P

D
E

S
perm

it,
unless

designated
as

a
C

A
FO

.
40

C
.F.R

.
§

124.82(c)(1976).
T

o
be

designated

‘°
T

o
be

a
C

A
F

O
,

these
A

F
O

s
had

to
confine

at
least

300
slaughter

or
feeder

cattle,
200

m
ature

dairy
cattle,

750
sw

ine
w

eighting
over

55
pounds,

150
horses,

3,000
sheep

or
lam

bs
16,500

turkeys,
30,000

laying
hens

if
the

facility
has

continuous
overflow

w
atering,

9,000
hens

if
the

facility
has

a
liquid

m
anure

handling
system

,
1,500

ducks
or

300
anim

al
units.
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as
a

C
A

F
O

.
the

A
FO

had
to

discharge
to

navigable
w

aters.
either

directly
or

indirectly,
and

the

perm
itting

authority
had

to
determ

ine
after

an
onsite

inspection
that

the
A

F
O

should
be

regulated

under
the

C
A

FO
perm

it
program

.
Id.

T
he

perm
itting

authority
considered

the
follow

ing
factors

in
determ

ining
w

hether
the

A
FO

should
be

regulated
as

a
C

A
FO

:
the

A
F

O
’s

size.
location,

slope.

vegetation,
am

ount
of

rainfall,
m

eans
of

conveyances
of

anim
al

w
astes.

and
the

am
ount

of
w

aste

reaching
navigable

w
aters.

Id.

2.
C

u
rren

t
C

A
F

O
R

egulations

T
he

federal
regulations

on
the

N
P

D
E

S
program

w
ere

recodified
in

1979,
and

the
C

A
FO

regulations
w

ere
eventually

m
oved

to
40

C
.F

.R
.

§
122.23.

T
he

effluent
lim

itations
for

C
A

FO
s

rem
ained

in
Part

412.
T

hese
regulations

rem
ained

substantively
unchanged

until
2003,

w
hen

U
S

E
P

A
am

ended
the

C
A

FO
rules.

T
he

2003
am

endm
ents

to
N

PD
E

S
perm

it
requirem

ents
w

ere

successfully
challenged

in
W

aterkeeper
v.

U
S.

E
nvironm

ental
P

rotection
A

gency,
399

F.3d
486,

490
(2nd

C
ir.

2005).
In

response
to

W
aterkeeper,

U
S

E
P

A
am

ended
the

C
A

F
O

rules
again

in

2008.
T

he
2008

am
endm

ents
w

ere
successfully

challenged
in

N
at’!

P
ork

P
roducers

C
ouncil.

et

a!
v.

U
nited

S
tates

E
nvironm

ental
P

rotection
A

gency,
635

F.3d
738

(5th
C

ir.
2011).

T
he

follow
ing

intertw
ines

discussion
of

the
2003

rule
(A

ttachm
ent

B
),

W
aterkeeper

(A
ttachm

ent
C

),

2008
rule

(A
ttachm

ent
D

),
and

P
ork

P
roducers

(A
ttachm

ent
E

),
so

as
to

provide
a

description
of

the
current

consolidated
federal

rule
(A

ttachm
ent

F).

O
n

June
7,

1979,
the

U
S

E
P

A
extensively

revised
the

N
P

D
E

S
perm

it
program

,
creating

40
C

.F
.R

.
Part

122.
N

ational
P

ollutant
D

ischarge
E

lim
ination

System
.

S
ection

124.82(b),
the

regulation
containing

the
C

A
F

O
perm

it
requirem

ent,
w

as
renum

bered
to

section
122.42(a).

40
C

.F
.R

.
§

122.42(a)
(1979):

44
Fed.

R
eg.

32870
(June

7
1979).

T
he

C
A

F
O

N
P

D
E

S
regulations

w
ere

m
oved

again
in

1980
to

section
122.54.

45
Fed.

R
eg.

33445
(M

ay
19.

1980).
A

t
this

tim
e,

the
detailed

criteria
for

determ
ining

w
hether

facilities
are

C
A

F
O

s
w

ere
then

m
oved

to
A

ppendix
B

of
40

C
.F

.R
.

P
art

122.
In

1983,
section

122.54
w

as
renum

bered
to

section
122.23.

48
Fed.

R
eg.

14163
(A

pril
1,

1983).
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a.
C

A
F

O
D

esignations

T
he

2003
rule

did
not

m
odify

the
definition

o
f

A
FO

.
and

retained
the

three
tiered

C
A

FO

structure
(tw

o
size-thresholds

tiers
and

one
designated

tier)
established

in
the

1 976
regulation.

68
Fed.

R
eg.

7190.
T

he
previous

C
A

F
O

tier
that

had
1,000

or
m

ore
anim

al
units

becam
e

a

“L
arge

C
A

F
O

.”
40

C
.F.R

.
§122.23(b)(4).

U
nlike

the
1976

rule,
the

presence
of

a
discharge

w
as

no
longer

required
to

be
considered

a
large

C
A

FO
because

the
concept

of
the

25-year.
24-hour

rainfall
event

exception
w

as
rem

oved.
C

A
F

O
s

w
ith

300
to

999
anim

al
units

becam
e

“M
edium

C
A

F
O

s”.
T

he
2003

rule
still

required
A

F
O

s
to

m
eet

one
of

tw
o

discharge
conditions

to
be

considered
a

m
edium

C
A

FO
.

Sm
all

C
A

F
O

s
are

a
new

category
in

the
2003

rule
and

consists
of

those
A

F
O

s
that

do
not

m
eet

the
num

erical
criteria

for
either

a
m

edium
or

large
C

A
FO

,
but

are

designated
as

C
A

F
O

s
pursuant

to
section

122.23(c).

T
he

size
threshold

for
both

m
edium

and
large

C
A

F
O

s
rem

ained
unchanged

for
the

follow
ing

categories:
m

ature
dairy

cow
s,

cattle,
sw

ine
w

eighing
over

55
pounds,

horses,
sheep

or

lam
bs,

and
turkeys.

V
eal

calves
w

as
added

as
a

category;
a

large
C

A
F

O
confined

at
least

1,000

veal
calves

and
a

m
edium

C
A

FO
confined

300
to

999.
A

category
for

sw
ine

under
55

pounds

w
as

added;
a

large
C

A
FO

confined
at

least
10,000

sw
ine

each
w

eighing
less

than
55

pounds,
and

a
m

edium
C

A
F

O
confined

3,000
to

9,999
sw

ine
w

eighing
less

than
55

pounds.

T
he

2003
rule

distinguished
betw

een
w

et
and

dry
handling

system
s

for
ducks

and

chickens.
T

hese
A

F
O

s
w

ere
divided

into
tw

o
types—

ones
w

ith
liquid

m
anure

handling
system

s

and
ones

w
ithout.

L
arge

chicken
C

A
F

O
s

confined
30.000

or
m

ore
laying

hens
or

broilers
if

the

A
FO

used
a

liquid
m

anure
handling

system
,

and
125,000

or
m

ore
chickens

and
82,000

or
m

ore

laying
hens

if
the

A
FO

did
not

use
a

liquid
m

anure
handling

system
.

M
edium

chicken
C

A
FO

s

confined
9,000

to
29,999

laying
hens

or
broilers

if
the

A
FO

used
a

liquid
m

anure
handling
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system
,

and
37,500

to
124,999

chickens
and

25,000
to

81,999
laying

hens
if

the
A

FO
did

not
use

a
liquid

m
anure

handling
system

.
L

arge
duck

C
A

FO
s

confined
5,000

or
m

ore
ducks

if
the

A
FO

used
a

liquid
m

anure
handling

system
,

and
30,000

or
m

ore
ducks

if
the

A
FO

did
not

use
a

liquid

m
anure

handling
system

.
M

edium
duck

C
A

FO
s

confined
1,500

to
4
9
9

9
ducks

if
the

A
FO

used

a
liquid

m
anure

handling
system

,
and

10,000
to

29,999
ducks

if
the

A
F

O
did

not
use

a
liquid

m
anure

handling
system

.

T
he

concept
of

anim
al

units
w

as
elim

inated
in

the
2003

rule.
T

his
change

affects

facilities
w

ith
m

ixed
anim

al
populations.

P
reviously,

an
A

F
O

w
hich

did
not

m
eet

the
size

threshold
for

any
one

anim
al

type
could

still
be

considered
a

C
A

FO
if

the
total

anim
al

population

w
as

300
to

999
(m

edium
C

A
F

O
)

or
1,000

or
m

ore
(large

C
A

F
O

)
anim

al
units.

N
ow

,
w

ith
the

concept
o
f

anim
al

units
elim

inated,
these

A
F

O
s

w
ill

not
be

C
A

F
O

s
by

definition,
and

not
subject

to
regulation.

H
ow

ever,
should

these
A

FO
s

significantly
contribute

to
w

ater
pollution,

they

could
be

designated
as

a
C

A
FO

.

T
he

C
A

F
O

designation
process

rem
ained

unchanged
in

the
2003

rule.
A

ny
A

FO
m

ay
be

designated
as

a
C

A
FO

if
the

A
F

O
is

a
significant

contributor
of

pollutants
to

w
aters

of
the

U
nited

S
tates.

40
C

.F.R
.

§ 122.23(c).
T

his
includes

facilities
that

confine
anim

als
not

having
a

specific
size

threshold,
facilities

w
ith

few
er

anim
als

than
the

m
edium

C
A

FO
size

threshold,
and

facilities
that

m
eet

or
exceed

the
size

threshold
for

m
edium

C
A

F
O

s.
68

Fed.
R

eg.
7191

-
7200.

F
acilities

not
m

eeting
or

exceeding
the

m
edium

C
A

FO
num

bers
m

ust
m

eet
one

of
the

discharge

conditions
contained

w
ithin

the
definition

of
m

edium
C

A
FO

.
40

C
.F

.R
.

§122.23(c)(3);
40

C
.F

.R
.

§122.23(b)(6)(ii);
su

p
ra

p.
10.

F
acilities

m
eeting

or
exceeding

the
size

threshold
for

a

m
edium

C
A

F
O

can
be

designated
w

ithout
m

eeting
either

discharge
condition.

T
he

designation

procedures
w

ere
not

changed
in

the
2003

rule
am

endm
ent

because
“the

existing
criteria

strike
an
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appropriate
balance

for
ensuring

protection
of

surface
w

ater
quality

w
hile

m
aintaining

flexibility

for
S

tates
to

assist
sm

all
and

m
edium

operations
before

they
becom

e
subject

to
N

PD
E

S

requirem
ents

for
C

A
F

O
s.”

68
Fed.

R
eg.

7199.

T
hese

classifications
w

ere
not

affected
by

subsequent
court

rulings
or

regulatory

am
endm

ents,
and

are
currently

found
in

40
C

.F.R
.

§122.23(b)(2).
122.23(b)(4),

122.23(b)(6),

and
122.23(b)(9)

(2011).12

b.
P

erm
it

R
equirem

ents,
D

eterm
inations

and
C

ertifications

U
nder

the
2003

rule,
all

C
A

F
O

s
w

ere
required

to
obtain

N
P

D
E

S
perm

its
if

they
have

a

discharge
or

they
have

the
potential

to
discharge.

40
C

.F.R
.

§
122.23(a).

U
S

E
P

A
created

this

duty
on

all
C

A
F

O
s

to
seek

an
N

P
D

E
S

perm
it,

regardless
of

w
hether

the
C

A
F

O
s

actually

discharge.
40

C
.F.R

.
§

1
2

2
.2

1
(a)(1

),
122.23(d)

(2003).
A

C
A

FO
.

how
ever,

w
ould

be
relieved

of
the

obligation
to

obtain
an

N
P

D
E

S
perm

it
if

it
obtained

a
determ

ination
from

the
D

irector
that

the
C

A
F

O
had

no
potential

to
discharge.

40
C

.F.R
.

§122.23(d)(2)
(2003).

T
his

duty
for

all
C

A
F

O
s

to
obtain

an
N

P
D

E
S

perm
it

w
as

struck
dow

n
in

W
aterkeeper

u.

U
S.

E
nvironm

ental
P

rotection
A

gency,
399

F
.3d

486,
490

(2nd
C

ir.
2005).

T
he

W
aterkeeper

court
held

that
U

S
E

P
A

exceeded
its

statutory
jurisdiction

by
requiring

all
C

A
F

O
s

to
apply

for
an

N
P

D
E

S
perm

it,
or

dem
onstrate

no
potential

to
discharge.

W
aterkeeper,

399
F.3d

at
504.

T
he

C
W

A
only

grants
U

S
E

P
A

authority
to

regulate
discharges

of
pollutants,

not
point

sources

them
selves.

Id.
at

505.

In
response

to
W

aterkeeper,
U

S
E

P
A

rem
oved

the
perm

it
requirem

ent
for

all
C

A
FO

s.
See

40
C

.F
.R

.
§S122.21

and
122.23

(2009).
Instead,

a
C

A
FO

w
as

required
to

seek
coverage

under

an
N

P
D

E
S

perm
it

if
the

C
A

F
O

discharges
or

“proposes”
to

discharge.
40

C
.F.R

.
§

In
addition

to
the

definition
o

f
C

A
F

O
.

definitions
of

m
anure,

process
w

astew
ater,

production
area,

and
land

application
area

w
ere

also
added.

40
C

.F
.R

.
§

122.23(b).
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122.23(d)(l)(2009).
A

C
A

FO
proposes

to
discharge

if
it

is
d

esig
n

ed
,

constructed.
operated

or

m
aintained

such
that

a
discharge

w
ill

occur.”
Id.

A
dditionally,

U
S

E
P

A
replaced

the

“determ
ination

of
no

potential
discharge”

exception
to

the
perm

it
requirem

ent
w

ith
a

“no

discharge
certification”

option.
See

40
C

.F.R
.

§122.23(i)—
(j)

(2009).
A

C
A

FO
ow

ner
could

voluntarily
certify

that
the

C
A

FO
does

not
discharge

or
propose

to
discharge,

and
be

relieved

from
liability

for
violating

the
duty

to
apply

provisions
of

the
rule.

Id.

T
hese

revised
“duty

to
apply”

provisions
w

ere
struck

dow
n

in
N

at‘1
P

ork
P

roducers

C
ouncil,

et
al

v.
U

nited
S

tates
E

nvironm
ental

P
rotection

A
gency,

635
F

.3d
738

(5th
C

ir.
2011).

T
his

court
held

that
there

m
ust

be
an

actual
discharge

into
navigable

w
aters

to
trigger

the
C

W
A

’s

requirem
ents

and
the

U
S

E
P

A
’s

authority,
and

therefore
the

perm
it

requirem
ent

for
those

w
ho

“propose
to

discharge”
is

ultra
vires.

Id.
A

fter
P

ork
P

roducers,
U

S
E

P
A

can
only

im
pose

a
duty

to
obtain

a
perm

it
on

those
C

A
FO

s
that

are
discharging.

c.
A

g
ricu

ltu
ral

S
to

rm
w

ater

In
the

C
W

A
,

agricultural
storm

w
ater

discharges
are

specifically
excluded

in
the

definition
of

a
point

source.
33

U
.S.C

.
§ 1362.

U
S

E
P

A
added

a
new

section
122.23(e)

in
the

2003
rule

to
distinguish

a
discharge

from
agricultural

storm
w

ater;
a

precipitation
related

discharge
w

ould
be

considered
agricultural

runoff
if

the
m

anure,
litter

or
process

w
astew

ater
w

as

applied
in

accordance
w

ith
site

specific
nutrient

m
anagem

entp
ractices.’

A
ll

other
discharges

resulting
from

land
application

in
contravention

of
nutrient

m
anagem

ent
practices

w
ere

considered
a

discharge
from

a
C

A
FO

and
subject

to
N

P
D

E
S

perm
it

requirem
ents.

T
his

agricultural
sto

m
w

ater
exception

w
as

challenged
and

upheld
in

W
aterkeeper,

399
F

.3d
at

507-

T
he

agricultural
storm

w
ater

exception
(section

122.23(e))
provides

that
the

site
specific

nutrient
m

anagem
ent

practices
are

specified
in

section
l22.42(e)(1)(vi)—

(ix).
S

ection
122.42(e)(l)

sets
forth

the
requirem

ents
to

im
plem

ent
a

nutrient
m

anagem
ent

plan.
A

ccordingly.
site-specific

nutrient
m

anagem
ent

practices
m

ust
contain

som
e

of
the

sam
e

elem
ents

of
a

nutrient
m

anagem
ent

plan.
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511.
W

hen
the

rules
w

ere
am

ended
in

2008,
the

agricultural
storm

w
ater

exception
w

as
m

odified

to
apply

to
large

unperm
itted

C
’A

FO
s

that
have

applied
m

anure,
litter

or
process

w
astew

ater
in

accordance
w

ith
site-specific

nutrient
m

anagem
ent

practices.
40

C
.F.R

.§
122.23(d)

(2009).

d.
E

ffluent
L

im
itations

W
hen

U
S

E
P

A
m

odified
the

C
A

F
O

rule
in

2003,
it

explained
that

the
national

effluent

lim
itation

guidelines
(E

L
G

s)
established

in
P

art
412

applied
only

to
large

C
A

F
O

s.
68

Fed.
R

eg.

7207.
F

or
m

edium
and

sm
all

C
A

F
O

s.
the

best
professional

judgm
ent

(B
P

J)
of

the
perm

itting

authority
is

used
to

determ
ine

the
effluent

lim
itations.

T
herefore,

the
follow

ing
discussion

of

effluent
lim

itations
from

the
federal

C
A

F
O

rule
applies

only
to

large
C

A
F

O
s.

W
ith

the
2003

rule
am

endm
ent,

P
art

412
is

subdivided
into

four
subparts:

subpart
A

,

H
orse

and
S

heep;
subpart

B
,

D
ucks;

subpart
C

,
D

airy
C

ow
s

and
C

attle
other

than
V

eal
C

alves;

and
subpart

D
,

Sw
ine.

Poultry
and

V
eal

C
alves.

F
or

H
orse

and
Sheep,

the
effluent

lim
itations

for
the

production
area

did
not

change
from

the
1974

ru
le

.
1
4

40
C

.F.R
.

§412.10-412.15
(2003).

For
D

ucks,
the

effluent
lim

itation
for

the
production

area
after

the
application

of
B

PT
and

the

new
source

perform
ance

standards
(N

S
P

S
)

rem
ained

unchanged,
but

the
B

A
T

effluent
lim

itation

w
as

rem
oved

in
the

2003
ru

le
.

1
5

P
art

412
does

not
set

forth
effluent

lim
itations

for
land

application
areas

for
horse,

sheep
or

duck
C

A
F

O
s.

T
he

effluent
lim

itation
after

application
of

B
P

T
w

as
no

discharge,
unless

rainfall
events

caused
an

overflow
of

w
astew

ater
from

a
facility

designed,
constructed,

and
operated

to
contain

all
the

w
aste

generated
by

the
facility

in
addition

to
any

runoff
from

a
10-year,

24-hour
storm

event.
T

he
B

A
T

effluent
lim

itation
w

as
no

discharge
except

those
caused

by
a

rainfall
event

from
a

facility
designed,

constructed
and

operated
to

contain
its

ow
n

w
astew

ater
and

any
runoff

from
a

25-year,
24-hour

storm
event.

T
he

new
source

perform
ance

standards
(N

S
P

S
)

w
ere

also
not

m
odified

from
the

previous
rule.

b
T

he
effluent

lim
itations

after
application

o
f

B
P

T
are

the
follow

ing:
a

daily
m

axim
um

for
B

O
D

5
of

3.66
pounds

per
1000

ducks.
T

he
m

axim
um

m
onthly

average
for

B
O

D
5

is
2.0

pounds
per

1000
ducks.

F
ecal

coliform
is

not
to

exceed
M

P
N

o
f

400
per

100
m

l
at

any
tim

e.
T

he
N

S
P

S
is

no
discharge,

unless
rainfall

events
caused

an
overflow

of
w

astew
ater

from
a

facility
designed,

constructed,
and

operated
to

contain
all

the
w

aste
generated

by
the

facility
in

addition
to

any
runoff

from
a

10-year.
24-hour

storm
event,
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T
he

effluent
lim

itations
for

dairy
cow

s
and

cattle
other

than
veal

calves
are

in
subpart

C
.

and
the

effluent
lim

itations
for

sw
ine,

poultry
and

veal
calves

are
in

subpart
D

.
T

hese
effluent

lim
itations

are
explained

below
.

i.
P

roduction
A

rea

W
ith

one
exception.

the
C

A
F

O
s

in
both

subparts
C

and
D

share
the

sam
e

effluent

lim
itations

for
the

production
area.

N
ew

source
perform

ance
standards

(N
S

P
S

)
applicable

to
the

production
area

for
C

A
F

O
s

in
subpart

D
(sw

ine,
poultry

and
veal

calves)
differ

from
the

N
SPS

for
C

A
F

O
s

in
subpart

C
(dairy

cow
s

and
cattle).

O
therw

ise,
the

B
est

P
racticable

C
ontrol

T
echnology

C
urrently

A
vailable

(B
PT

),
B

est
C

onventional
P

ollutant
C

ontrol
T

echnology
(B

C
T

).

and
B

est
A

vailable
T

echnology
E

conom
ically

A
chievable

(B
A

T
)

for
the

production
area

of

C
A

F
O

s
in

subpart
C

and
D

are
the

sam
e.

T
he

effluent
lim

itation
attainable

by
the

application
of

B
PT

,
B

C
T

,
and

B
A

T
for

the

production
areas

of
C

A
F

O
s

in
subparts

C
and

D
is:

“no
discharge

of
m

anure.
litter,

or
process

w
astew

ater
pollutants

into
w

aters
of

the
U

.S
.”

T
his

lim
itation

has
tw

o
exceptions.

T
he

first

exception
arises

w
hen

a
rainfall

event
causes

an
overflow

of
w

astew
ater,

m
anure,

or
litter,

and

the
C

A
F

O
’s

production
area

is
designed,

constructed,
operated,

and
m

aintained
to

contain
all

the

m
anure,

litter,
and

process
w

astew
ater

including
the

runoff
and

the
direct

precipitation
from

a

25-year,
24-hour

rain
fall

event.

T
o

claim
the

first
exception,

the
C

A
FO

m
ust

also
be

operated
in

accordance
w

ith

“additional
m

easures”.
40

C
.F.R

.
§412.31(a)(l)(ii).

T
he

C
A

FO
m

ust
conduct

routine
visual

inspections,
install

depth
m

arkers
in

all
open

surface
liquid

im
poundm

ents
w

hich
indicate

the

m
inim

um
capacity

necessary
to

contain
the

runoff
and

direct
precipitation

from
a

25-year.
24-

hour
storm

event,
correctly

handle
anim

al
m

ortalities,
and

keep
necessary

records
for

the
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production
area.

40
C

.F
.R

.
§412.37(a).

T
he

C
A

FO
m

u
s
t

c
o
rre

c
t

a
n
y

deficiencies
found

as
a

result
of

the
w

eekly
inspections,

and
keep

records
docum

enting
that

the
inspections

w
ere

perform
ed

and
deficiencies

w
ere

corrected.
40

C
.F.R

.
§412.37(a)-(b).

T
he

C
A

F
O

m
ust

prevent

anim
al

m
ortalities

from
being

disposed
in

liquid
m

anure
or

process
w

astew
ater

system
s.

and

anim
al

m
ortality

handling
practices

m
ust

be
recorded.

Id.
In

addition
to

the
above

record

keeping
requirem

ent,
the

C
A

F
O

m
ust

keep
records

docum
enting

the
design

of
storage

structures,

and
the

date,
tim

e
and

estim
ated

volum
e

of
any

overflow
.

40
C

.F.R
.

§412.37(b).

T
he

second
exception

to
the

effluent
lim

itation
of

no
discharge

is
the

voluntary

alternative
perform

ance
standard.

40
C

.F.R
.

§412.31(a)(2).
T

o
establish

an
alternative

perform
ance

standard,
the

C
A

FO
ow

ner
m

ust
subm

it
a

technical
analysis

show
ing

that
the

application
of

site-specific
alternative

technologies
result

in
a

quantity
of

pollutants
discharged

from
the

production
area

equal
or

less
than

the
quantity

of
pollutants

that
w

ould
be

discharged

under
the

B
PT

option
explained

above.
T

he
technical

analysis
m

ust
include

the
quantity

of

pollutants
proposed

to
be

discharged,
the

am
ount

of
nitrogen,

phosphorous.
B

O
D

5,
and

total

suspended
solids

in
the

discharge,
all

daily
inputs

and
outputs

to
the

storage
system

,
and

the

predicted
overflow

volum
e.

40
C

.F.R
.

§412.21(a)(2).

T
he

production
area

N
S

P
S

for
subpart

C
(dairy

cow
s

and
cattle)

C
A

F
O

s
is

the
sam

e
as

B
PT

,
B

C
T

,
and

B
A

T
.

40
C

.F.R
.

§412.35
(2003).

For
subpart

D
(veal,

sw
ine

and
poultry).

how
ever,

the
N

S
P

S
differs.

Initially,
in

the
2003

rule,
the

production
area

N
S

P
S

effluent

lim
itation

for
subpart

D
C

A
F

O
s

w
as

no
discharge.

A
facility

designed,
constructed,

operated

and
m

aintained
to

contain
the

m
anure,

litter,
and

process
w

astew
ater

plus
the

runoff
and

direct

precipitation
from

a
100-year,

24-hour
rainfall

event
w

ill
fulfill

the
no

discharge
requirem

ent
in
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the
2003

rule.
40

C
.F.R

.
§412.46(a)(l)

(2003).
T

hese
facilities

w
ere

also
required

to
com

ply

w
ith

the
sam

e
additional

m
easures

applicable
to

subpart
C

C
A

FO
s.

Id.

In
the

2003
rule,

subpart
D

C
A

F
O

s
could

seek
a

superior
environm

ental
perform

ance

standard
from

the
D

irector
instead

of
follow

ing
the

N
S

P
S

explained
above.

T
he

C
A

F
O

had
to

dem
onstrate

it
could

achieve
equivalent

or
greater

reduction
in

the
am

ount
of

pollutants
released

from
the

production
area

than
the

N
S

P
S

by
using

site-specific
innovative

technologies.
40

C
.F.R

.
§412.26(d).

T
his

voluntary
alterative

perform
ance

standard
allow

ed
for

com
pliance

flexibility,
and

encouraged
C

A
F

O
s

to
adopt

innovative
technology.

T
he

2003
N

S
P

S
for

subpart
D

C
A

F
O

s
w

as
successfully

challenged
in

W
aterkeeper

on
the

grounds
that

the
record

did
not

contain
adequate

support
for

the
100-year.

24-hour
rainfall

event

option
and

the
alternative

perform
ance

standards.
W

aterkeeper,
399

F.3d
at

520-521.
In

response
to

W
aterkeeper,

U
S

E
P

A
am

ended
the

N
S

P
S

for
subpart

D
C

A
F

O
s.

See
40

C
.F.R

.

§412.46(a)
(2009).

S
pecifically,

the
2008

rule
deletes

the
tw

o
provisions

that
the

W
aterkeeper

court
rem

anded.
T

he
effluent

lim
itations

rem
ain

no
discharge.

but
subpart

D
C

A
F

O
s

no
longer

have
the

alternative
perform

ance
standard

or
100-year,

24-hour
rainfall

event
options.

T
he

2008

rule
adds

a
new

provision
that

allow
s

C
A

F
O

s
using

an
open

surface
m

anure
storage

structure
to

request
site

specific
B

M
P

effluent
lim

itations
that

incorporate
the

no
discharge

requirem
ent.

40

C
.F.R

.
§412.46(a)(1);

73
Fed.

R
eg.

70459.
T

he
B

M
P

effluent
lim

itation
m

ust
be

based
on

a

technical
evaluation

of
the

site’s
storage

structures,
clim

ate
data,

m
inim

um
storage

periods,
total

calculated
storage

period
in

m
onths,

daily
m

anure
and

w
astew

ater
additions,

and
size

and

character
of

the
land

application
area.

F
acilities

designed.
constructed

and
m

aintained
consistent

w
ith

the
results

of
the

technical
evaluation,

that
m

aintain
the

necessary
records.

conduct
the

required
visual

inspections,
im

plem
ent

necessary
corrective

actions,
and

properly
handle
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m
ortalities

w
ill

be
in

com
pliance

w
ith

the
effluent

lim
itation

of
no

discharge.
See

40
C

.F.R
.

§
4

)2
.4

6
(a)(l)(v

iii).
412.47(a)

and
(b).

412.37(a)
and

(b)
(2009).

ii.
L

an
d

A
p

p
licatio

n
A

rea

T
he

effluent
lim

itations
and

N
S

P
S

for
the

land
application

area
are

the
sam

e
for

all

subpart
C

and
D

C
A

F
O

s.
1
6

E
ach

C
A

FO
that

land
applies

m
ust

develop
best

m
anagem

ent

practices
(B

M
Ps)

for
land

application
of

m
anure,

litter
and

process
w

astew
ater.

40
C

.F.R
.

§

4
12.4(c).

T
he

prim
ary

B
M

P
is

to
develop

and
im

plem
ent

a
nutrient

m
anagem

ent
plan

(N
M

P)

that
achieves

realistic
crop

production
goals

w
hile

m
inim

izing
nitrogen

and
phosphorus

m
ovem

ent
to

surface
w

aters.
T

he
m

ain
com

ponents
of

an
N

M
P

m
eeting

the
above

objective
w

ill

be
the

application
rates,

record
keeping,

inspections,
and

setbacks
from

surface
w

aters.

E
ffectively,

m
eeting

the
effluent

lim
itation

for
the

land
application

area
requires

C
A

FO
s

to

develop
adequate

N
M

P
s.

In
developing

an
N

M
P

,
a

C
A

FO
m

ust
determ

ine
the

application
rates

for
m

anure,
litter

and
other

process
w

astew
ater.

T
hese

application
rates

m
ust

be
in

com
pliance

w
ith

technical

standards
for

nutrient
m

anagem
ent

established
by

the
perm

itting
authority.

T
he

technical

standards
m

ust
include

a
specific

assessm
ent

of
each

field
used

for
land

application.
40

C
.F.R

.

§412.4(c)(l).
E

ach
assessm

ent
should

determ
ine

the
nitrogen

and
phosphorus

transport

potential.
T

he
technical

standards
m

ust
also

address
the

fonn.
source,

am
ount,

tim
ing,

and

m
ethod

of
application

of
livestock

w
aste

to
each

field
needed

to
m

eet
the

N
M

P
’s

objective
of

m
inim

izing
nitrogen

and
phosphorus

m
ovem

ent
to

surface
w

aters.
40

C
.F.R

.
§412.4(c)(2).

T
he

technical
standards

developed
by

the
perm

itting
authority

should
also

include
flexible

16
A

s
noted

earlier,
effluent

lim
itations

for
the

land
application

area
of

subpart
A

(horses
and

sheep)
and

subpart
B

(ducks)
C

A
F

O
s

are
not

listed
in

P
art

412.
T

herefore,
throughout

this
section

discussion
of

effluent
lim

itations
for

the
land

application
area,

C
A

F
O

refers
to

only
subpart

C
and

D
C

A
F

O
s.
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alternatives
available

to
the

C
A

FO
in

im
plem

enting
the

nutrient
m

anagem
ent

practices,
such

as

m
ulti-year

phosphorous
application.

Id.

In
addition

to
the

technical
standards.

the
N

M
P

m
ust

contain
provisions

requiring
the

C
A

F
O

to
analyze

m
anure

and
soil

for
nitrogen

and
phosphorus;

m
anure

m
ust

be
analyzed

annually,
and

soil
m

ust
be

analyzed
once

every
five

years.
40

C
.F.R

.
§412.4(c)(3).

Sim
ilarly,

the
N

M
P

m
ust

require
that

the
C

A
F

O
operator

inspect
land

application
equipm

ent
for

leaks.
40

C
.F.R

.
§412.4(c)(4).

F
inally,

the
N

M
P

m
ust

contain
the

follow
ing

set
back

requirem
ents:

a
100

foot
setback

requirem
ent

from
any

dow
n-gradient

surface
w

aters,
open

tile
line

intake
structures,

sinkholes,
agricultural

w
ell

heads,
or

other
conduits

to
surface

w
aters.

40
C

.F.R
.

§412.4(c)(5).

T
he

C
A

FO
m

ay
substitute

the
100

foot
setback

w
ith

a
35

foot
vegetated

buffer,
or

dem
onstrate

that
a

setback
or

buffer
is

not
necessary.

A
s

an
additional

alternative,
a

C
A

FO
m

ay
dem

onstrate

that
the

setback
or

buffer
is

not
needed

because
the

C
A

F
O

’s
alternative

practice
provides

equivalent
pollutant

reduction.
40

C
.F.R

.
§412.4(c)(5).

e.
N

u
trien

t
M

anagem
ent

P
lans

T
he

2003
rule

added
paragraph

(e)
to

section
122.42

w
hich

sets
forth

required
perm

it

conditions:
(1)

develop
and

im
plem

ent
N

M
P

s,
(2)

keep
adequate

records,
(3)

establish

conditions
on

transferring
m

anure
or

w
astew

ater
to

another
person,

and
(4)

report
annually

to
the

D
irector.

40
C

.F.R
.

§122.42(e)
(2003).

Section
122.42(e)(1)

sets
forth

N
M

P
requirem

ents:
an

N
M

P
m

ust
ensure

the
follow

ing:
adequate

storage
of

m
anure,

proper
m

anagem
ent

of
m

ortalities,

diversion
of

clean
w

ater,
and

proper
disposal

of
chem

icals
and

other
contam

inants.
40

C
.F.R

.

§122.42(e)(1)(i)-(iii).
(v).

It
m

ust
prevent

anim
als

in
the

C
A

F
O

from
com

ing
in

contact
w

ith
the

w
aters

of
the

U
nited

States.
40

C
.F

.R
.

§122.42(e)(l)(iv).
It

also
m

ust
establish

protocols
for

land

application
of

m
anure,

litter,
or

process
w

astew
ater,

and
for

testing
m

anure.
40

C
.F.R

.
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§122.42(e)(l)(vii)-(viii).
T

he
N

M
P

m
ust

identify
w

hich
records

w
ill

be
m

aintained
and

the
site

specific
conservation

practices
the

C
A

FO
w

ill
im

plem
ent

to
control

runoff.
40

C
.F.R

.

§122.42(e)(l)(vi)
and

(ix).

W
hile

N
M

P
s

form
a

foundational
elem

ent
of

a
C

A
FO

’s
effluent

lim
itation

for
land

application
areas,

their
provisions

m
ust

address
“discharges

that
originate

either
from

production

areas
or

from
land

application
areas.”

73
Fed.

R
eg.

70438.
U

S
E

P
A

has
required

that
all

perm
itted

facilities
develop

an
N

M
P

,
even

ifthese
facilities

do
not

land
apply.

U
nder

the
2003

rule.
C

A
FO

s
w

ere
obligated

to
subm

it
a

certification
that

the
C

A
FO

com
pleted

an
N

M
P

that
w

ould
be

im
plem

ented
upon

the
date

of
perm

it
coverage.

40
C

.F.R
.

§122.21(i)(1)(x).
T

he
N

M
P

provisions
w

ere
challenged

in
W

aterkeeper.
T

he
court

held
that

the

regulations
violated

the
C

W
A

because
they

failed
to

provide
the

perm
itting

authority
review

o
f

N
M

P
s,

failed
to

require
that

the
term

s
of

the
N

M
P

be
included

in
the

perm
it,

and
violated

the

C
W

A
’s

public
participation

requirem
ent.

W
aterkeeper,

399
F

.3d
at

498-504.
T

he
C

W
A

requires
that

U
S

E
P

A
prescribe

conditions
for

N
P

D
E

S
perm

its
to

assure
com

pliance
w

ith
effluent

lim
itations

and
standards.

W
aterkeeper,

399
F.3d.

at
498-99;

33
U

.S.C
.

1342(a)(2).
T

he
court

in

W
aterkeeper

held
that

the
term

s
of

an
N

M
P

constituted
effluent

lim
itations,

but
the

2003
rule

did

nothing
to

ensure
that

C
A

F
O

s
developed

satisfactory
N

M
P

s
or

to
ensure

com
pliance

w
ith

effluent
lim

itations
associated

w
ith

land
application.

W
aterkeeper,

399
F

.3d
at

502-03.
T

he

N
M

P
“designed

by
regulated

parties
m

ust,
in

every
instance,

be
subject

to
m

eaningful
review

by

an
appropriate

regulating
entity

to
ensure

that
each

such
program

reduces
the

discharges
of

pollutants
to

the
m

axim
um

extent
practicable.”

W
aterkeeper,

399
F.3d

at
500.

In
2008,

U
S

E
P

A
am

ended
the

C
A

FO
rule

in
response

to
the

W
aterkeeper

opinion,

requiring
that

all
C

A
F

O
s

applying
for

a
perm

it
subm

it
an

N
M

P
to

the
D

irector
as

a
part

of
the
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perm
it

application.
40

C
.F.R

.
§122.21(i)(1)(x)

(2009).
T

his
subm

ission
allow

s
the

perm
itting

authority
the

opportunity
to

review
the

effluent
lim

itations
contained

w
ithin

the
N

M
P

before
the

perm
it

is
issued.

Inclusion
of

the
N

M
P

in
the

perm
it

application
also

provides
the

public
w

ith

the
opportunity

to
com

m
ent

on
the

N
M

P
during

the
perm

itting
process.

U
nder

40
C

.F.R
.

Part

124.
the

D
irector

m
ust

m
ake

a
final

decision
on

the
perm

it
application

after
a

period
of

public

com
m

ent
w

ith
the

opportunity
to

request
a

public
hearing.

F
or

general
perm

its,
the

provisions
in

section
122.23(h)

w
ere

added
in

response
to

the

W
aterkeeper

decision.
W

hen
the

C
A

F
O

general
perm

it
is

issued,
it

does
not

contain
an

N
M

P

because
the

general
perm

it
covers

m
ultiple

facilities
and

the
N

M
P

is
a

facility
specific

plan.

T
herefore,

the
first

public
notice

and
com

m
ent

period
for

the
general

perm
it

does
not

provide
the

public
w

ith
the

opportunity
to

com
m

ent
on

the
site

specific
effluent

lim
itations

contained
w

ithin

the
N

M
P

.
S

ection
122.23(h)

rem
edies

this
by

adding
a

second
notice

and
com

m
ent

period.

U
nder

this
section,

after
a

C
A

F
O

subm
its

a
N

otice
of

Intent
(N

O
l),

the
D

irector
is

required
to

review
the

N
O

T
to

ensure
that

it
contains

an
N

M
P

m
eeting

the
requirem

ents
of

section
122.42(e)

and
P

art
412.

A
fter

the
D

irector
m

akes
a

prelim
inary

determ
ination

that
the

N
O

l
is

sufficient

and
com

plete,
a

second
notice

and
com

m
ent

period
begins.

A
fter

the
D

irector
has

addressed
all

significant
com

m
ents,

the
D

irector
m

akes
the

final
decision

to
grant

or
deny

coverage
under

the

general
perm

it.
If

coverage
is

granted,
the

term
s

of
the

N
M

P
m

ust
be

incorporated
into

the

general
perm

it.
40

C
.F.R

.
§122.23(h)(l)

(2009).

i.
N

M
P

T
erm

s

A
fter

the
2008

am
endm

ents,
all

C
A

F
O

N
P

D
E

S
perm

its
m

ust
require

com
pliance

w
ith

all

the
term

s
of

the
C

A
F

O
’s

N
M

P
.

40
C

.F.R
.

§122.42(e)(5).
U

S
E

P
A

added
subsection

122.42(e)(5)
to

clarify
w

hich
parts

of
the

N
M

P
w

ere
the

enforceable
term

s.
73

Fed.
R

eg.
70443.
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T
he

term
s

of
an

N
M

P
include

any
conditions,

inform
ation,

protocols,
or

B
M

P
s

necessary
to

m
eet

the
N

M
P

requirem
ents

articulated
in

section
122.42(e)(l).

T
hese

term
s

include
“w

hat
the

operator
w

ould
be

required
to

do
to

properly
im

plem
ent

its
N

M
P

and
determ

inative
conditions

u
p

o
n

w
hich

such
actions

are
based.”

Id.
C

ontents
of

the
N

M
P

that
are

beyond
the

scope
of

section
l22.42(e)(l)

are
not

considered
term

s,
such

as
historical

inform
ation.

See
78

Fed.
R

eg.

70444.
N

on-term
s

w
ithin

the
N

M
P

are
not

incorporated
into

the
perm

it,
and

are
not

enforceable

by
the

perm
itting

authority.

U
nder

section
122.42(e)(5),

the
term

s
m

ust
include

the
follow

ing:
(1)

the
fields

available

for
land

application;
(2)

the
field-specific

rates
of

application
developed

according
to

the
linear

or
narrative

approach
(see

below
);

and
(3)

any
tim

ing
lim

itations
for

land
application.

T
he

Identification
of

each
field

available
for

land
application

is
a

term
of

the
N

M
P

because
the

field-

specific
inform

ation
m

ust
be

review
ed

by
the

perm
itting

authority
and

the
public

to
determ

ine

the
appropriate

conservation
practices

and
rates

of
application.

73
Fed.

R
eg.

70444.
T

he

addition
of

any
new

fields
is

a
substantial

change
to

the
N

M
P

,
w

hich
requires

public
review

and

com
m

ent
before

the
field

can
be

added.
See

40
C

.F.R
.§

122.42(e)(6)(iii).

ii.
R

ates
of

A
pplication

A
s

a
part

of
the

protocols
of

land
application,

the
application

rates
o
f

m
anure,

litter
or

process
w

astew
ater

m
ust

ensure
that

nutrients
in

the
soil

do
not

runoff,
but

are
utilized

by
crops

on
the

fields.
73

Fed.
R

eg.
70445.

T
he

2008
rule

provides
C

A
FO

ow
ners

and
operators

w
ith

tw
o

options
for

determ
ining

the
proper

application
rate—

the
linear

approach
and

the
narrative

approach.
See

40
C

.F.R
.

§122.42(e)(5).
T

he
linear

approach
“expresses

field-specific
m

axim
um

rates
of

application
in

term
s

of
the

am
ount

of
nitrogen

and
phosphorus

from
E

livestock
w

aste]

allow
ed

to
be

applied.”
73

Fed.
R

eg.
70444.

T
he

narrative
approach

“expresses
the

field
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specific
rate

of
application

as
a

narrative
rate

prescribing
how

to
calculate

the
am

ount
of

[livestock
w

aste]
to

be
applied.”

Id.
U

nder
each

approach,
the

ow
ner

or
operator

m
ust

m
ake

projections
for

each
field

for
every

year
of

the
perm

it.
T

hese
projections

include
the

crops

planted,
the

crop
rotation,

am
ount

of
nitrogen

and
phosphorus

the
crops

needs,
expected

yields,

am
ounts

of
nitrogen

and
phosphorous

to
be

land
applied,

and
the

am
ounts

of
m

anure,
litter

and

process
w

astew
ater

that
w

ill
be

ap
p
lied

.
1
7

Id.
T

he
crop

nutrient
needs

and
the

expected
yields

can
be

calculated
from

form
ulas

or
obtained

from
secondary

sources
recom

m
ended

by
the

perm
itting

authority.
T

o
project

the
am

ount
of

nitrogen
and

phosphorous
to

be
land

applied,
the

ow
ner

or
operator

m
ust

test
the

phosphorous
levels

of
each

field
on

w
hich

it
plans

to
land

apply.

T
he

phosphorus
concentrations

in
the

soil,
along

w
ith

other
factors,

w
ill

dictate
w

hether
the

application
w

ill
be

phosphorous
based

or
nitrogen

based.

T
he

linear
approach

w
ill

state
the

m
axim

um
application

rate
in

pounds
of

nitrogen
or

phosphorous
per

acre,
for

each
field,

each
crop

planted
on

that
field,

for
each

year
of

the
perm

it.

40
C

.F.R
.

§122.42(e)(5)(i).
T

erm
s

of
the

N
M

P
if

using
the

linear
approach

are:
(1)

the

m
axim

um
application

rate
of

nitrogen
and

phosphours
for

each
year

of
the

perm
it,

for
each

crop,

for
each

field,
(2)

the
outcom

e
of

the
field-specific

assessm
ent

perform
ed

on
each

field,
(3)

the

realistic
yield

goal
for

each
crop,

(4)
the

nitrogen
and

phosphorus
recom

m
endations,

(5)

recom
m

ended
crop

nutrient
needs,

(6)
nitrogen

credits,
(7)

all
other

additions
of

plant
available

nitrogen
and

phosphorus
to

the
field,

(8)
the

source
of

the
m

anure,
litter

and
process

w
aste

w
ater,

(9)
the

m
ethod

of
land

application,
and

(10)
the

tim
ing

of
land

application.
L

arge
C

A
FO

s
m

ust

test
the

m
anure

to
be

land
applied

each
year

and
calculate

the
m

axim
um

am
ount

that
can

be

applied.
40

C
.F.R

.
§122.42(e)(5)(i)(B

).

‘‘
T

he
projected

am
ount

of
livestock

w
aste

is
not

a
term

of
the

N
M

P.
73

Fed.
R

eg.
70444.
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T
his

approach
is

“linear”
because

the
C

A
F

O
ow

ner
or

operator
can

oniy
use

the
crops

identified
in

the
planned

crop
rotation

in
the

N
M

P
.

73
Fed.

R
eg.

70447.
“[A

]
single

set
of

field

specific
rates

of
application

[m
ust

be]
established,

based
on

the
predicted

sequence
of

activities

the
C

A
FO

plans
to

follow
in

im
plem

enting
its

N
M

P
.”

Id.
T

he
success

of
this

approach

increases
if

the
C

A
F

O
m

akes
accurate

predictions
of

the
needs

and
availability

of
fields

and
the

particular
crop

sequence
to

be
planted.

Ifthe
C

A
F

O
’s

needs
to

change
the

sequence
of

crops
on

a
particular

field,
the

N
M

P
w

ould
need

a
substantial

m
odification,

necessitating
public

notice

and
com

m
ent.

Id.
B

ecause
it

is
clear

and
easy

to
understand,

the
linear

approach
is

a
good

option
for

C
A

F
O

s
w

ith
predictable

crops
and

m
ethods

of
land

application.
Id.

If
a

C
A

F
O

needs
m

ore
flexibility

than
afforded

by
the

linear
approach,

the
C

A
F

O
can

use

the
narrative

approach
to

determ
ine

the
application

rates.
In

the
narrative

approach.
the

application
rates

are
calculated

am
ua11y

using
a

“m
ethodology”

that
is

included
as

a
term

in
the

N
M

P.
C

A
F

O
s

using
this

approach
are

provided
greater

latitude
than

the
linear

approach
to

adjust
their

application
rates

to
accom

m
odate

changes
in

the
soil

or
crop

rotations
w

ithout

m
odifying

the
perm

it.
73

Fed.
R

eg.
70449-50.

U
nder

the
narrative

approach,
the

C
A

F
O

m
ust

determ
ine

the
total

am
ount

of
plant

available
nutrients

and
identify’

a
specific,

quantitative
m

ethod
for

calculating
the

am
ount

of

m
anure

to
be

applied.
73

Fed.
R

eg.
70448;

40
C

.F.R
.

§122.42(e)(5)(ii).
L

ike
the

linear

approach,
the

m
axim

um
am

ount
o
f

m
anure

that
can

be
applied

to
the

land
m

ust
be

calculated
at

least
once

a
year

under
the

narrative
approach.

40
C

.F.R
.

§122.42(e)(5)(ii)(D
).

T
erm

s
of

the

N
M

P
using

the
narrative

approach
are

the
follow

ing:
(I)

for
each

crop
in

the
N

M
P

,
the

m
axim

um
am

ounts
of

nitrogen
and

phosphorous
in

pounds
per

acre,
for

each
field,

from
all

sources
of

nutrients,
(2)

outcom
e

o
f

the
field-specific

assessm
ent,

(3)
the

crops
to

be
planted

in
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each
field.

or
other

use
for

the
field,

(4)
realistic

yield
goal

for
each

crop,
and

(5)
the

recom
m

ended
crop

nutrient
needs.

If
the

N
M

P
contains

alternative
crops

not
in

the
crop

rotation.
the

realistic
crop

yield
goals

and
the

nutrient
needs

of
these

alternative
crops

are
also

considered
term

s.
40

C
.F.R

.
§122.42(e)(5)(ii)(B

).

A
dditionally,

the
term

s
of

the
N

M
P

include
the

“m
ethodology”

used
by

the
C

A
FO

in

calculating
the

am
ount

of
m

anure
to

be
land

applied.
T

his
m

ethodology
m

ust
consider

the

follow
ing

factors:
results

of
soil

tests,
credits

for
nitrogen,

am
ount

of
nitrogen

in
m

anure,

consideration
of

m
ulti-year

phosphorus
application,

other
additions

of
plant

available
nitrogen

and
phosphorus,

form
and

source
of

m
anure,

tim
ing

and
m

ethod
of

land
application

and

volatilization
of

nitrogen
and

m
ineralization

of
organic

nitrogen.
40

C
.F.R

.
§122.42(e)(5)(ii)(A

).

W
hile

these
factors

m
ust

be
considered

in
the

m
ethodology,

they
are

not
necessarily

term
s

them
selves.

73
Fed.

R
eg.

70448.
Instead,

the
m

ethodology
is

a
perm

it
term

.
T

herefore,
the

C
A

FO
is

bound
by

the
chosen

m
ethod

of
accounting

for
the

above
factors

in
determ

ining
the

allow
able

application
rate.

T
he

federal
rule

also
specifies

som
e

required
com

ponents
of

the
narrative

approach
that

are
not

term
s

o
f

the
N

M
P

.
T

hese
required,

non-term
com

ponents
include:

projections
ofplanned

crop
rotation

for
each

field
for

the
duration

the
perm

it,
projected

am
ounts

of
m

anure
to

be

applied,
projected

credits
for

plant
available

nitrogen,
consideration

of
m

ulti-year
phosphorus

application,
other

additions
of

plant
available

nitrogen
and

phosphorus,
form

and
source

of

m
anure,

and
m

ethod
of

land
application.

40
C

.F.R
.

§122.42(e)(5)(ii)(C
).

iii.
N

M
P

M
odification

T
he

W
aterkeeper

court
held

that
the

N
P

D
E

S
perm

it
m

ust
incorporate

the
term

s
of

the

N
M

P
.

A
fter

W
aterkeeper,

m
odification

to
the

N
M

P
could

require
a

m
odification

of
the

perm
it.
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T
o

explain
w

hen
N

M
P

m
odification

requires
perm

it
m

odification,
U

S
E

P
A

prom
ulgated

section

122.42(e)(6)
in

the
2008

rule.
T

o
m

ake
a

change
to

the
N

M
P

,
the

C
A

F
O

ow
ner

or
operator

m
ust

subm
it

the
proposed

change
to

the
D

irector.
A

fter
determ

ining
that

the
revised

N
M

P
m

eets
the

applicable
effluent

lim
itations

in
P

art
412,

the
D

irector
m

ust
decide

w
hether

a
term

of
the

N
M

P

is
changed.

If
a

term
is

not
changed,

the
D

irector
w

ill
notify

the
C

A
FO

that
it

can
m

ake
the

proposed
change

to
the

N
M

P
.

40
C

.F
.R

.
§122.42(e)(6)(ii).

If
a

term
of

the
N

M
P

is
changed,

the
D

irector
m

ust
determ

ine
w

hether
the

change
is

substantial.
If the

change
is

substantial,
the

D
irector

m
ust

incorporate
the

change
into

the
perm

it

by
follow

ing
the

sam
e

process
as

w
hen

first
incorporating

the
term

s
of

the
N

M
P

into
the

perm
it.

40
C

.F.R
.

§122.42(e)(6)(ii)(B
).

A
substantial

change
includes

any
change

to
site

specific

com
ponents

of
a

nutrient
m

anagem
ent

plan
likely

to
increase

the
risk

of
nutrients

reaching
the

w
aters

of
the

U
nited

States.
122.42(e)(6)(iii)(D

).
S

pecific
exam

ples
provided

in
the

regulations

include
adding

new
land

application
areas;

any
changes

to
the

m
axim

um
am

ounts
of

nitrogen

and
phosphorus

derived
from

all
sources

for
each

crop
for

those
using

the
narrative

approach;
the

addition
of

crops
or

using
the

field
in

different
m

anner
than

specified
in

the
N

M
P

,
and

corresponding
field

specific
rates

of
application

expressed
under

the
linear

and
narrative

approach;
and

any
change

to
the

m
axim

um
annual

rates
for

land
application

for
those

using
the

linear
approach.

40
C

.F.R
.

§
122

.42(e)(6)(iii)(A
)-(C

).

If
the

change
is

not
substantial.

the
D

irector
does

not
have

to
provide

the
public

notice

and
an

opportunity
to

com
m

ent.
Instead,

the
D

irector
only

has
to

notify
the

public
of

the

changes
to

the
N

M
P

.
40

C
.F.R

.
§122.42(e)(6)(ii)(A

).
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f.
P

roposed
C

A
F

O
R

eporting
O

bligations

In
response

to
a

settlem
ent

agreem
ent

w
ith

environm
ental

petitioners
in

the
P

ork

P
roducers

case,
U

S
E

P
A

recently
proposed

a
new

section
122.23(k)

for
public

com
m

ent.
76

Fed.

R
eg.

6543
1

(O
ctober

21,
2011)

(A
ttachm

ent
G

).
In

the
settlem

ent,
U

S
E

P
A

agreed
to

prom
ulgate

a
rule

that
required

certain
C

A
FO

s
to

provide
certain

inform
ation

to
U

S
E

P
A

.
U

S
E

P
A

has

com
m

itted
to

take
final

action
on

this
proposal

by
July

13,
2012.

U
S

E
P

A
proposed

tw
o

options
for

public
com

m
ent.

T
he

first
option

w
ould

require
that

all

C
A

F
O

s
report

the
follow

ing
inform

ation
to

U
SE

PA
:

(1)
legal

nam
e

of
the

ow
ner

of
the

C
A

FO

and
contact

inform
ation;

(2)
location

of
the

C
A

F
O

’s
production

area;
(3)

w
hether

the
C

A
F

O
has

an
N

P
D

E
S

perm
it;

(4)
types

of
anim

als
confined

in
the

last
12-m

onth
period;

(5)
w

here
the

ow
ner

land
applies

m
anure,

litter
or

process
w

astew
ater;

and
(6)

the
total

num
ber

of
acres

the

ow
ner

has
for

land
application.

U
nder

the
first

option,
states

m
ay

subm
it

the
inform

ation
to

U
S

E
P

A
on

behalf
of

the
C

A
FO

s.
T

he
second

option
U

S
E

P
A

proposed
w

as
to

require
the

sam
e

inform
ation

listed
above,

but
only

from
C

A
F

O
s

located
in

a
“focus

w
atershed”

identified
by

U
S

E
P

A
.

T
o

identify
a

focus
w

atershed,
U

S
E

P
A

w
ill

consider
factors

such
as

w
hether

C
A

FO
s

cause
w

ater
quality

concerns,
w

hether
the

w
atershed

is
a

high
priority,

or
w

hether
the

area
has

vulnerable
soil

types
or

a
high

density
of

anim
al

agriculture.
W

hen
determ

ining
w

hether
the

w
atershed

is
a

high
priority,

U
S

E
P

A
w

ill
consider

w
hether

the
area

is
a

vulnerable
ecosystem

.
is

a
drinking

w
ater

source,
has

high
recreational

value,
or

has
outstanding

natural
resources.

D
.

Illinois
E

n
v
iro

n
m

en
tal

P
rotection

A
ct

T
itle

III
of

the
Illinois

E
nvironm

ental
P

rotection
A

ct
(“A

ct”).
415

IL
C

S
5/1

1-13
(2011),

governs
w

ater
pollution.

T
he

purpose
of

this
title

is
to

‘m
aintain

and
enhance

the
purity

of
the

w
aters

of
this

State
in

order
to

protect
health,

w
elfare,

property
and

the
quality

of
life,

and
to
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assure
that

no
contam

inants
are

discharged
into

the
w

aters
of

the
State.”

415
IL

C
S

5/11(b).
T

he

G
eneral

A
ssem

bly
explicitly

found
that

w
ater

pollution
is

a
“m

enace
to

public
health,

and

w
elfare”

and
that

it
“is

harm
ful

to
w

ildlife,
fish

and
aquatic

life.”
415

IL
C

S
5/1

l(a)(l).

A
dditionally,

the
G

eneral
A

ssem
bly

found
that

w
ater

pollution
im

pairs
dom

estic.
agricultural,

industrial,
and

recreational
uses

of
w

ater.
415

IL
C

S
5/11(a)(1).

T
he

G
eneral

A
ssem

bly

acknow
ledged

that
federal

law
regulates

the
discharge

of
contam

inants,
and

that
it

w
ould

be

inappropriate
and

m
isleading

to
issue

perm
its

w
hich

are
contrary

to
the

conditions
and

term
s

required
by

federal
law

.
415

IL
C

S
5/1

l(a)(4).
T

he
G

eneral
A

ssem
bly

m
ade

the
form

al
finding

that
it

w
as

in
the

interest
of

the
P

eople
of

the
State

of
Illinois

to
secure

federal
approval

to

im
plem

ent
the

N
P

D
E

S
program

.
to

give
the

B
oard

authority
to

adopt
such

regulations,
and

to

give
the

A
gency

authority
to

adopt
such

procedures
as

w
ould

enable
the

State
to

secure
federal

approval
to

issue
N

P
D

E
S

perm
its.

415
IL

C
S

5/1
1(a)(7)

and
(b).

T
he

A
ct

prohibits
the

“discharge
of

any
contam

inants
into

the
environm

ent
in

any
State

so
as

to
cause

.
.

.
w

ater
pollution

in
illinois.”

415
IL

C
S

5/12(a).
S

ection
12(f)

of
the

A
ct

prohibits
any

person
from

causing,
threatening

or
allow

ing
the

discharge
of

any
contam

inant
into

the
w

aters
of

the
State,

into
w

aters
to

any
sew

age
w

orks,
into

any
w

ell,
or

from
any

point
source

w
ithout

an
N

P
D

E
S

perm
it

or
in

violation
of

the
term

s
or

conditions
of

the
N

P
D

E
S

perm
it.

415

IL
C

S
5/12(f).

T
his

section
further

prohibits
a

discharge
that

violates
any

B
oard

regulation
or

order.
Id.

A
perm

it
under

section
12(f)

w
ill

not
be

required
for

discharges
that

do
not

require
a

perm
it

under
the

C
W

A
.

Id.

T
he

A
ct

also
grants

the
B

oard
the

authority
to

adopt
regulations

to
prom

ote
the

purposes

of
the

A
ct

and
im

plem
enting

an
N

P
D

E
S

program
.

415
IL

C
S

5/13(a).
T

he
B

oard
is

required
to

adopt
requirem

ents,
standards,

and
procedures

necessary
or

appropriate
to

enable
the

State
to
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im
plem

ent
and

participate
in

the
N

P
D

E
S

perm
it

program
.

415
IL

C
S

5/13(b)(1).
T

he
regulations

adopted
by

the
B

oard
m

ust
be

consistent
w

ith
the

C
W

A
and

federal
regulations.

Id.

E
.

Illinois
R

egulations

T
he

B
oard

first
adopted

agriculture-related
pollution

regulations
in

1974.18
T

hese

regulations
are

currently
found

in
P

arts
501

to
504

of
T

itle
35

of
the

Illinois
A

dm
inistrative

C
ode.

U
nder

the
A

gency’s
proposal,

only
P

arts
501

and
502

w
ill

be
am

en
d
ed

.’
9

C
urrently,

Part
501

contains
general

provisions,
including

the
authority,

scope,

definitions,
and

operational
rules

for
all

livestock
facilities.

It
w

as
last

am
ended

in
1991.20

T
he

definition
of

A
FO

in
section

501.225
is

the
sam

e
as

the
definition

in
the

1976
federal

C
A

FO

ru
le

.
2’

T
he

B
oard’s

regulations,
how

ever,
do

not
define

C
A

FO
,

but
instead

differentiate
betw

een

livestock
m

anagem
ent

facilities
(w

hich
include

anim
al

feeding
operations)

and
livestock

w
aste-

handling
facilities.

See
35111.

A
dm

in.
C

ode
501.285

and
501.300.

P
art

501
also

contains

operational
rules

for
all

livestock
m

anagem
ent

facilities
and

livestock
w

aste-handling
facilities,

regardless
o
f

w
hether

the
facility

m
ust

obtain
a

perm
it

under
P

art
502.

P
art

502
sets

forth
the

N
P

D
E

S
perm

itting
requirem

ents.
T

his
section

w
as

only
am

ended

once
in

197822,
m

aking
it

consistent
w

ith
the

1976
federal

rule.
T

he
three

tiered
C

A
FO

system

in
the

1976
federal

regulations
is

found
in

section
502.103(V

ery
L

arge
O

perators)
section

502.104
(L

arge
O

perators)
and

section
502.106

(C
ase-by-C

ase
D

esignation).
L

ike
the

1976

federal
nile,

only
designated

facilities,
large,

and
very

large
facilities

are
required

to
obtain

a

perm
it.

S
im

ilarly,
a

perm
it

is
only

required
if

there
is

a
discharge,

and
a

facility
that

discharges

8
IPC

B
.

In
re

C
hapter

5:
A

griculture-R
elated

P
ollution.

S
ection

1:
L

ivestock
W

aste
R

egulations,
O

pinion
of

the
B

oard,
R

72-9
(N

ovem
ber

14,
1974).

19
T

he
A

gency
proposes

to
repeal

P
art

504.
20

In
reA

m
endm

ents
to

35111.
A

c/n?.
C

ode
5
0
],

R
90-7,

Final
O

rder
(June

20,
1991).

21
S

ee
40

C
.F

.R
.

§124.82(a)(1)
(1977).

22
In

re
A

m
en

d
m

en
ts

to
the

A
g
ricu

ltu
re

R
elated

P
o

llu
tio

n
R

eg
u
latio

n
s

o
f the

Illinois
P

o
llu

tio
n

C
o
n
tro

l
B

o
ard

,
R

76-
15,

O
pinion

and
order

(S
eptem

ber
21,

1978).
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only
in

the
event

of
a

25-year,
24-hour

storm
event

is
exem

pted
from

the
perm

it
requirem

ent.
See

35
Ill.

A
dm

.
C

ode
502.102.

T
he

rem
aining

subparts
of

502
set

forth
the

procedures
for

perm
it

application,
issuance,

m
odification,

and
appeals.

W
hile

the
B

oard’s
current

regulations
require

that
all

livestock
m

anagem
ent

or
w

aste-

handling
facilities

com
ply

w
ith

the
C

W
A

.
the

rules
have

not
been

updated
to

incorporate
the

changes
m

ade
to

the
federal

rule
in

2003
and

2008.
See

35
Ill.

A
dm

.
C

ode
501.401.

T
he

A
gency

did
not

im
m

ediately
propose

a
rulem

aking
to

incorporate
the

2003
and

2008
changes

because
o
f

the
pending

litigation
after

both
federal

rulem
akings.

IV
R

E
G

U
L

A
T

O
R

Y
P

R
O

P
O

S
A

L
:

P
U

R
P

O
S

E
A

N
D

E
F

F
E

C
T

T
he

Illinois
E

PA
now

subm
its

this
regulatory

proposal
to

am
end

Parts
501

and
502

of

T
itle

35
of

the
Illinois

A
dm

inistrative
C

ode.
T

he
proposed

changes
are

intended
to

m
ake

S
ubtitle

E
conform

to
the

revised
federal

N
D

P
E

S
regulations

and
to

adopt
the

technical
standards

necessary
to

com
plete

the
Illinois

C
A

F
O

N
P

D
E

S
program

.
T

hese
am

endm
ents

are
necessary

to

m
aintain

federal
delegation

of
the

N
P

D
E

S
program

.

T
he

prim
ary

purpose
of

the
proposed

am
endm

ents
to

S
ubtitle

F
is

tw
o-fold.

First,
the

proposal
attem

pts
to

update
the

existing
regulations

so
that

they
are

consistent
w

ith,
and

as

stringent
as,

the
current

federal
C

A
F

O
regulations.

F
ailure

to
update

the
B

oard’s
C

A
FO

regulations
to

be
as

stringent
as

U
S

E
P

A
’s

C
A

FO
regulations

could
result

in
w

ithdraw
al

o
f

federal
delegation

of
the

N
P

D
E

S
program

itself
to

the
State

of
Illinois.

W
hen

a
change

in

U
S

E
P

A
’s

regulations
requires

a
change

in
state

law
to

m
aintain

consistency,
federal

law
gives

delegated
states

one
year

to
update

their
N

P
D

E
S

regulations
to

be
consistent

w
ith

the
federal

changes,
unless

a
statutory

change
is

required,
in

w
hich

case
a

state
is

given
tw

o
years

to
com

ply.

See
40

C
.F.

R
.

§
123.62(e).

O
n

D
ecem

ber
22,

2008,
U

S
E

P
A

R
egion

5
notified

Illinois
E

PA
that
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Illinois
C

A
FO

regulations
provide

“exem
ptions

from
N

P
D

E
S

perm
it

requirem
ents

w
hich

w
ere

elim
inated

from
federal

law
in

F
ebruary

2003.”
See

A
ttachm

ent
H

.
(L

etter
from

T
inka

G
.

H
yde

to
M

arcia
W

ilihite).
U

S
E

P
A

w
ent

on
to

encourage
Illinois

E
PA

to
take

w
hatever

steps
w

ere

necessary
to

am
end

S
ubtitle

E
w

ithin
the

one
year

tim
eline

from
adoption

of
the

2008
C

A
FO

rule.
Id.

O
n

M
arch

27,
2008.

Illinois
C

itizens
for

C
lean

A
ir

&
W

ater
subm

itted
a

petition
to

the

U
S

E
P

A
A

dm
inistrator,

asking
U

S
E

P
A

to
initiate

proceedings
to

w
ithdraw

Illinois’
N

P
D

E
S

perm
it

program
.

In
S

eptem
ber

2010,
U

SE
PA

com
pleted

its
initial

investigation,
finding

am
ong

other
things

that
Illinois

E
P

A
failed

to
revise

its
rules

to
be

consistent
w

ith
federal

C
A

FO
rules.

T
he

second
purpose

of
the

proposal
is

to
establish

the
state

technical
standards

w
hich

are

m
andated

by
the

federal
rule,

but
not

prescribed
for

the
states.

In
its

D
ecem

ber
2008

correspondence.
U

S
E

P
A

indicated
that

“Illinois
still

needs
to

establish
standards

that
address

the

rate
at

w
hich

m
anure,

litter,
and

process
w

astew
ater

m
ay

be
applied

on
crop

or
forage

land
w

here

the
risk

of
phosphorus

transport
is

high,
as

w
ell

as
standards

for
land

application
on

frozen
soil

and
snow

.”
A

ttachm
ent

H
;

see
also

40
C

.F.R
.

§
412.4(c)(1)

and(2).
T

hese
am

endm
ents

develop

the
required

technical
standards

that
w

ere
m

andated
in

the
2003

and
2008

C
A

FO
rule,

but
that

have
been

left
to

Illinois
to

develop
and

im
plem

ent.

In
addition

to
fulfilling

the
basic

obligation
placed

on
delegated

states,
the

A
gency’s

proposed
technical

standards
tailor

the
federal

requirem
ents

to
the

unique
environm

ental,
w

ater

quality,
and

land
use

conditions
in

Illinois.
T

he
proposal

also
allow

s
the

B
oard

to
take

into

account
unique

factors
related

to
the

types.
sizes

and
characteristics

of
Illinois

C
A

F
O

s.
T

he

follow
ing

provides
a

detailed
explanation

of
how

the
proposed

regulations
have

attem
pted

to

com
ply

w
ith

this
delegation

from
U

S
E

P
A

w
hile

ensuring
that

Illinois’
C

A
FO

regulations
are

at

least
as

stringent
as

those
contained

in
the

federal
C

A
FO

regulations.
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V
.

R
E

G
U

L
A

T
O

R
Y

P
R

O
P

O
S

A
L

:
L

A
N

G
U

A
G

E

Illinois
E

P
A

proposes
to

am
end

Parts
501

and
502,

and
repeal

P
art

504.

A
.

P
art

501

P
art

501
is

broken
into

4
subparts:

subparts
A

through
D

.
S

ubpart
A

contains
an

explanation
of

the
organization,

policy
and

authority
to

adopt
these

rules.
S

ubpart
B

contains
the

definitions
and

incorporations
by

reference
for

Parts
501

to
503.

S
ubpart

C
contains

requirem
ents

for
all

livestock
m

anagem
ent

facilities
and

livestock
w

aste
handling

facilities,

regardless
of

w
hether

the
facilities

are
required

to
obtain

an
N

PD
E

S
perm

it.
T

he
Illinois

E
PA

is

proposing
a

new
subpart

D
,

w
hich

contains
the

C
A

F
O

reporting
requirem

ent
in

section
501.505.

1.
S

u
b
p
art

A

In
subpart

A
,

the
Illinois

E
PA

proposes
adding

sections
501.103

and
501.104.

Section

501.103
explains

the
organization

of
P

arts
501-503

and
506.

S
ection

501.104
contains

severability
provisions

for
parts

of
the

rule
w

hich
are

adjudged
invalid;

these
provisions

are

taken
from

504.102
w

hich
the

A
gency

proposes
to

repeal.

2.
S

u
b
p
art

B

In
subpart

B
,

the
Illinois

E
P

A
proposes

updating
the

existing
incorporations

by
reference

in
section

501.200
and

adding
several

new
docum

ents
to

the
list.

T
he

A
gency

also
proposes

adding
the

follow
ing

definitions
to

be
consistent

w
ith

the
federal

rule:
C

oncentrated
A

nim
al

F
eeding

O
peration

(C
A

F
O

);
dry

lot;
land

application
area;

m
anure;

overflow
;

process

w
astew

ater;
setbacks;

vegetative
buffer;

w
et

lot;
25-year,

24-hour
precipitation

event;
and

100-

year,
24-hour

precipitation
event.

T
he

definition
of

new
source.

w
hich

m
atches

federal

definition
found

in
40

C
.F.R

.
§122.2,

is
being

added.
A

dditionally,
filter

backw
ash

is
being
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added
to

the
definition

of
pollutant

because
it

is
included

in
the

federal
definition

found
in

40

C
.F

.R
§122.2.

T
he

Illinois
E

PA
proposes

breaking
the

federal
definition

of
production

area
into

the

follow
ing

definitions:
production

area,
anim

al
confinem

ent
area,

m
anure

storage
area,

raw

m
aterials

storage
area,

and
w

aste
containm

ent
area.

A
ll

of
these

term
s

are
defined

in
the

sam
e

w
ay

under
the

federal
rule’s

definition
o

f
production

area.

In
addition

to
adding

definitions
from

the
federal

rule,
the

A
gency

proposes
adding

the

follow
ing

definitions:
chem

icals
and

other
contam

inants;
erosion

factor
T

;
frozen

ground;

grassed
w

aterw
ay;

groundw
ater;

incorporation;
inj ection;

saturated;
surface

land
application;

vegetative
fence

row
.

T
hese

new
ly

defined
term

s
are

used
in

the
state’s

technical
standards

developed
in

P
art

502.
See

A
ttachm

ent
A

,
T

S
D

60-64.

T
he

A
gency’s

proposal
am

ends
the

follow
ing

definitions:
C

W
A

;
m

an-m
ade;

m
an-m

ade

ditch;
and

ow
ner/operator.

T
he

proposed
change

to
the

definition
of

C
W

A
is

intended
to

clean

up
the

definition
by

replacing
a

reference
to

F
ederal

W
ater

P
ollution

C
ontrol

A
ct

w
ith

the
C

lean

W
ater

A
ct.

T
he

proposed
definitions

of
m

an-m
ade

and
m

an-m
ade

ditch
rem

ove
the

“purposeful”

requirem
ent

contained
in

the
current

definition
to

avoid
being

less
stringent

than
the

federal

C
A

FO
regulations.

A
ttachm

ent
A

,
T

SD
1.

T
he

proposed
definition

of
ow

ner/operator
is

being

changed
to

include
any

person
w

ho
operates

a
livestock

m
anagem

ent
facility

or
livestock

w
aste

handling
facility.

A
dditionally,

the
A

gency
proposes

m
odifying

the
definition

of
livestock

w
aste.

First,
the

A
gency

proposes
include

the
follow

ing
as

livestock
w

aste:
m

anure,
litter,

process
w

astew
ater,

overflow
from

w
atering

system
s,

sludge
and

contam
inated

soils.
S

econd,
the

A
gency

adds
an

exclusion
from

the
definition:

agricultural
storm

w
ater

discharge
is

not
livestock

w
aste.

W
hen

P
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incorporating
federal

requirem
ents

in
proposed

rule,
the

A
gency

uses
the

phrase
“livestock

w
aste”

w
here

the
federal

rule
uses

phrase
“m

anure,
litter

and
process

w
astew

ater.”

F
inally,

Illinois
E

PA
proposes

to
repeal

the
definition

o
f

“settling
basin”

and
“navigable

w
aters”

because
the

federal
C

A
F

O
rule

does
not

use
these

term
s.

F
urtherm

ore,
the

current

definition
of

navigable
w

aters
references

a
federal

definition
of

w
aters

of
the

U
nited

States
w

hich

has
been

repealed.
T

hroughout
P

art
502.

the
A

gency
proposes

using
the

phrase
“w

aters
of

the

U
nited

States”
in

place
of

navigable
w

aters.

3.
S

u
b
p
art

C

Subpart
C

contains
the

operational
rules.

T
he

A
gency

proposes
am

ending
the

title
of

this

subpart
to

reflect
the

applicability
of

the
rule:

all
livestock

m
anagem

ent
facilities

and
livestock

w
aste-handling

facilities.
W

ithin
subpart

C
,

sections
501.401(b)-(c)

and
(e);

501.402(d)(l);

501.404(b)-(e);
and

501.405(a)
are

being
am

ended.
T

he
proposed

am
endm

ents
to

sections

501.401(c),
501.402,

and
50

1.404(e)
are

non-substantive,
clean-up

changes.

T
he

A
gency

proposes
to

change
the

title
of

section
501.40

1
to

“P
urpose

and
Scope

of

O
perational

R
ules

for
L

ivestock
M

anagem
ent

F
acilities

and
L

ivestock
W

aste-H
andling

F
acilities”

to
better

describe
the

intended
purpose

of
this

section.
Illinois

E
PA

also
proposes

to

am
end

section
501.401(b)

to
include

an
obligation

on
all

facilities
to

determ
ine

w
hether

they

m
ust

obtain
an

N
PD

E
S

perm
it.

If
the

facility
is

subject
to

N
PD

E
S

perm
it

requirem
ents,

the

facility
m

ust
follow

the
term

s
of

the
perm

it
and

the
provisions

in
Part

502
in

addition
to

the

applicable
requirem

ents
ofPart

501.
A

ttachm
ent

A
,

T
SD

2.

T
he

A
gency

also
proposes

to
add

subsection
(e)

to
section

501.401.
U

nder
this

new

subsection,
runoff

from
livestock

w
aste

handling
facilities

or
livestock

m
anagem

ent
facilities

w
hich

causes
a

w
ater

quality
violation

pursuant
to

the
A

ct
or

B
oard

rules
is

prohibited.

Page
36

of
99



S
ubstantive

changes
to

section
501.404

focus
on

tem
porary

m
anure

stacks.
T

he
A

gency

proposes
adding

language
explaining

that
tem

porary
m

anure
stacks

are
potential

secondary

sources,
and

therefore
are

subject
to

the
m

inim
um

setback
zone

as
set

forth
in

the
T

itle
IV

of
the

A
ct.

P
otential

secondary
sources

are
defined

in
the

A
ct

as
follow

s:
“any

unit
at

a
facility

or
a

site
not

currently
subject

to
rem

oval
or

rem
edial

action,
other

than
a

potential
prim

ary
source

w
hich

.
.

.is
utilized

for
handling

livestock
w

aste.”
415

IL
C

S
5/3.355(6).

U
nder

the
A

ct.
a

new

C
om

m
unity

W
ater

S
upply

(C
W

S
)

w
ell

cannot
locate

w
ithin

200
fe

e
t

2
3

of
any

tem
porary

m
anure

stack.
415

IL
C

S
5/14.1.

C
onversely,

a
new

tem
porary

m
anure

stack
cannot

locate
w

ithin
200

fe
e
t

2
4

of
a

C
W

S
w

ell
or

any
other

potable
w

ater
w

el1
.

2
415

IL
C

S
5/14.2.

T
he

A
gency

also
proposes

changing
the

m
andatory

distance
betw

een
tem

porary
stacks

and
w

ells
from

100
feet

to
75

feet.
P

roposed
section

501.404(b)(2).
T

his
proposed

change
is

intended
to

m
ake

the
B

oard’s
rule

consistent
w

ith
rules

prom
ulgated

by
the

Illinois
D

epartm
ent

of
P

ublic
H

ealth
under

the
Illinois

G
roundw

ater
P

rotection
A

ct,
415

IL
C

S
5

(2010).
See

77
Ill.

A
dm

.
C

ode
920.50(b)(1).

T
he

A
gency

proposes
m

oving
the

requirem
ents

in
current

section
501.404(b)(1)

to
a

new

subsection
(b)(3).

U
nder

the
current

rule,
tem

porary
m

anure
stacks

m
ust

be
constructed

and

m
aintained

to
prevent

runoff
and

leachate
from

entering
surface

or
ground

w
ater.

T
he

proposed

rule
retains

this
requirem

ent,
but

adds
that

a
pad

and
cover

or
other

control
device

m
ust

be
used

to
prevent

nm
off

and
leachate

from
entering

surface
or

groundw
ater.

A
ttachm

ent
A

.
T

S
D

2-3.

23
T

his
distance

is
increased

to
400

feet
if

the
w

ell
derives

w
ater

from
fractured

or
highly

perm
eable

bed
rock

or
from

an
unconsolidated

and
unconfined

sand
and

gravel
form

ation.
24

T
his

distance
w

ill
also

increase
to

400
feet

for
the

sam
e

reasons
as

in
section

14.1
of

the
A

ct.
See

415
IL

C
S

5/14.2(d).
25

F
or

potable
w

ater
w

ells,
other

than
C

W
S

w
ells,

a
w

aiver
of

the
requirem

ents
that

new
secondary

sources
not

locate
w

ithin
200

feet
m

ay
be

obtained
as

set
forth

in
section

14.2(b)
of

the
A

ct.
A

dditionally,
the

B
oard

m
ay

grant
an

exception
from

the
requirem

ent
of

section
14.2.Page
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T
he

illinois
E

PA
proposes

adding
language

to
501.404(c)(3)

to
clarify

that
the

requirem
ents

of
this

subsection
only

apply
to

livestock
m

anagem
ent

facilities
and

livestock
w

aste

handling
facilities

that
are

not
required

to
obtain

an
N

P
D

E
S

perm
it.

F
acilities

required
to

obtain

an
N

PD
E

S
perm

it
m

ust
follow

the
proposed

effluent
lim

itations
and

technical
standards

in
Part

502.

P
roposed

section
501.404(d)

clarifies
that

large,
m

edium
,

or
designated

C
A

F
O

s
cannot

construct
and

operate
a

runoff
field

application
system

.
T

he
Illinois

E
PA

proposes
to

lim
it

the

range
of

facilities
that

can
use

the
runoff

field
application

system
to

non-C
A

F
O

s
because

C
A

FO
s

have
different

production
area

and
land

application
requirem

ents.
A

s
point

sources,
C

A
FO

s
that

discharge
are

subject
to

N
P

D
E

S
perm

it
requirem

ents,
including

land
application

best

m
anagem

ent
practices

found
in

Part
502.

F
urtherm

ore.
C

A
F

O
s

that
do

not
discharge,

but
have

agricultural
storm

w
ater

runoff,
m

ust
show

that
livestock

w
aste

has
been

applied
in

accordance

w
ith

the
land

application
best

m
anagem

ent
practices

found
in

Part
502.

A
ttachm

ent
A

,
T

SD
3.

S
im

ilarly,
the

Illinois
E

PA
proposes

to
am

end
section

501.405(a)
to

lim
it

this
section’s

applicability
to

facilities
not

required
to

obtain
an

N
P

D
E

S
perm

it.
T

he
current

section
contains

a

general
prohibition

against
land

application
that

exceeds
a

practical
lim

it,
as

determ
ined

by
soil

type,
condition,

slope
cover,

proxim
ity

to
surface

w
aters,

and
likelihood

of
reaching

groundw
ater.

B
ecause

proposed
Part

502
contains

specific
land

application
requirem

ents
for

perm
itted

facilities,
the

A
gency

proposes
lim

iting
the

applicability
of

proposed
section

501.405

to
avoid

being
less

stringent
than

the
federal

rule.
F

urtherm
ore,

the
land

application

requirem
ents

in
P

art
502

are
also

applicable
to

unperm
itted

large
C

A
F

O
s

seeking
to

claim
an

agricultural
storm

w
ater

excem
ption,

and
therefore,

the
Illinois

E
PA

proposes
adding

language
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clarifying
that

these
unperm

itted
large

C
A

F
O

s
m

ust
com

ply
w

ith
sections

5
0

2
i0

2
and

502.5
10(b).

A
ttachm

ent
A

,
T

SD
3-4.

4.
S

u
b
p
artD

T
his

regulatory
proposal

seeks
to

add
a

new
subpart

D
to

P
art

501
in

response
to

the

proposed
federal

reporting
rule.

S
u
p
ra

p.
29.

P
roposed

subpart
D

is
entitled

“Subm
ittal

of

Inform
ation”

and
contains

one
section,

501.505.
W

ith
this

section,
Illinois

E
PA

intends
that

all

facilities
required

to
report

under
a

federal
rule

m
ust

also
subm

it
the

sam
e

inform
ation

to
Illinois

E
PA

.
T

his
reporting

requirem
ent

w
ill

rem
ain

so
long

as
the

federal
rule

is
not

overturned
or

stayed
by

a
court.

P
roposed

section
50

1.505(b).

B
.

P
art

502

T
he

Illinois
E

P
A

proposes
to

substantially
revise

P
art

502.
O

verall,
proposed

Part
502

identifies
w

hich
facilities

are
required

to
obtain

an
N

P
D

E
S

perm
it,

the
perm

it
application

procedures,
perm

it
issuance

and
conditions,

and
effluent

lim
itations

and
technical

standards.

S
pecifically,

subpart
A

incorporates
the

2008
federal

rule’s
obligation

on
all

discharging
C

A
FO

s

to
apply

for
a

perm
it

and
codifies

the
agricultural

storm
w

ater
exception.

U
pdated

perm
it

application
requirem

ents,
including

a
requirem

ent
for

an
N

M
P

,
are

found
in

proposed
subpart

B
.

P
roposed

subpart
C

includes
the

federal
perm

it
requirem

ents
and

the
general

perm
it

procedures.

S
ubpart

D
contains

the
appeal

and
enforcem

ent
provisions,

and
Illinois

E
P

A
is

not
proposing

any

changes
to

this
subpart.

S
ubparts

E
,

F,
G

and
H

are
all

new
.

T
hese

sections
set

forth
the

requirem
ents

for
N

M
P

s,
the

federal
effluent

lim
itations

and
Illinois’

technical
standards.

1.
W

hen
P

erm
its

are
R

eq
u
ired

W
ithin

subpart
A

,
all

the
existing

sections
are

am
ended.

Illinois
E

P
A

proposes
replacing

all
the

text
o
f

current
sections

502.101,
502.102,

and
502.105.

In
section

502.101,
the

A
gency
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sets
forth

the
N

P
D

E
S

perm
it

requirem
ent.

S
ubsection

(a)
provides

that
a

C
A

F
O

is
a

point

source,
and

any
discharge

from
a

C
A

FO
is

prohibited
unless

it
is

authorized
by

an
N

PD
E

S

perm
it

or
is

an
agricultural

storm
w

ater
discharge.

40
C

.F.R
.

§12.2.23(a).
Illinois

E
P

A
’s

proposal

does
not

require
C

A
F

O
s

that
propose

to
discharge

to
obtain

an
N

P
D

E
S

perm
it.

T
his

subsection

also
provides

that
no

person
shall

cause
or

allow
a

discharge
from

a
C

A
FO

in
violation

of
state

or
federal

law
.

P
roposed

subsection
502.101(b)

provides:
“T

he
ow

ner
or

operator
of

a
C

A
F

O
m

ust
seek

coverage
under

an
i\P

D
E

S
perm

it
if

the
C

A
FO

discharges.”
See

40
C

.F.R
.

§122.23(d)(1).
T

he

Illinois
E

P
A

proposes
adding

tw
o

qualifications
to

this
federal

requirem
ent.

T
he

first

qualification
clarifies

the
extent

of
this

obligation
after

the
P

ork
P

roducers
case:

“A
past

discharge
from

a
C

A
F

O
does

not
trigger

a
duty

to
apply

for
a

perm
it

if
the

conditions
that

gave

rise
to

the
discharge

have
been

corrected
and

the
C

A
F

O
m

odified
its

design,
construction,

operation,
or

m
aintenance

in
such

a
w

ay
as

to
prevent

discharges
from

occurring
in

the
future.”

P
roposed

section
502.10

l(b)(1).
T

he
A

gency
consulted

the
pream

ble
to

the
2008

federal
rule

in

drafting
this

portion
of

the
proposed

rule.
T

he
pream

ble
states:

C
A

F
O

s
that

have
had

such
interm

ittent
or

sporadic
discharges

in
the

past
w

ould
generally

be
expected

to
have

such
discharges

in
the

future,
and

therefore
be

expected
to

obtain
a

perm
it,

unless
they

have
m

odified
their

design,
construction,

operation
or

m
aintenance

in
such

a
w

ay
as

to
prevent

all
discharges

from
occurring.

.
.

.E
P

A
agrees

that
not

every
past

discharge
from

a
C

A
F

O
necessarily

triggers
a

duty
to

apply
for

a
perm

it;
how

ever,
a

past
discharge

m
ay

indicate
that

the
C

A
FO

discharges
.

.
.if

the
conditions

that
gave

rise
to

the
discharge

have
not

changed
or

been
corrected.

73
Fed.

R
eg.

70423.
U

S
E

P
A

acknow
ledges

that
not

all
past

discharges
w

ill
be

treated
as

an

ongoing,
continuing,

or
interm

ittent
violation

that
w

ill
require

a
N

P
D

E
S

perm
it.

See
A

ttachm
ent

I,
Jam

es
H

anlon
M

em
orandum

,
D

ecem
ber

8,
2011.

T
he

A
gency

seeks
to

include
this

condition

to
elim

inate
confusion

as
to

w
hich

facilities
need

to
apply

for
a

perm
it.

If
a

facility
has

m
ade
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perm
anent

changes
to

its
design,

operation,
construction,

or
m

aintenance
that

elim
inates

discharges
consistent

w
ith

the
pream

ble
language

quoted
above,

the
C

A
FO

w
ill

not
be

required

to
obtain

an
N

P
D

E
S

perm
it.

T
he

second
qualification

Illinois
E

P
A

adds
to

the
federal

perm
it

requirem
ent

is
a

prohibition
on

requiring
an

N
P

D
E

S
perm

it
for

a
discharge

that
does

not
require

a
perm

it
under

the
C

W
A

.
S

ection
12(f)

of
the

A
ct

contains
this

prohibition,
w

hich
the

A
gency

repeats
in

proposed
section

502.101(b)(2).
T

herefore,
discharges

to
w

aters
that

are
not

w
aters

of
the

U
nited

States
w

ill
not

result
in

a
duty

to
obtain

an
N

P
D

E
S

perm
it.

P
roposed

subsection
502.101(c)

explains
how

a
discharging

C
A

FO
m

ust
follow

the

perm
it

application
procedures

in
subpart

B
of

502,
and

can
apply

for
either

an
individual

or

general
perm

it;
if

the
general

perm
it

is
not

available,
the

discharging
C

A
FO

m
ust

apply
for

an

individual
perm

it.
See

40
C

.F.R
.

§122.23(d)(2).

P
roposed

subsections
502.101(d)

and
(e)

contain
the

federal
tim

ing
requirem

ents
for

applying
for

and
renew

ing
a

perm
it.

U
nder

the
federal

rule,
40

C
.F.R

.
§ 122.23(f),

new
facilities

m
ust

apply
180

days
before

the
C

A
FO

com
m

ences
operation.

Illinois
E

P
A

proposes
the

sam
e

requirem
ent

in
section

502.101(e).
F

or
renew

al,
the

federal
rule

requires
C

A
F

O
s

w
ishing

to

continue
to

discharge
to

subm
it

a
renew

al
application

180
days

before
the

current
perm

it
expires.

P
roposed

section
502.101(d)

contains
this

sam
e

requirem
ent.

P
roposed

subsections
502.101

(f)
contains

the
federal

requirem
ent

that
once

an
A

FO
is

a

C
A

FO
for

one
type

of
anim

al,
it

is
a

C
A

FO
w

ith
respect

to
all

anim
als

in
confinem

ent.
P

roposed

section
502.101(f);

see
40

C
.F.R

.
§122.23(a).
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2.
A

g
ricu

ltu
ral

S
to

rm
w

ater

Illinois
E

P
A

proposes
replacing

the
text

of
current

section
502.102

w
ith

the
agricultural

storm
w

ater
exem

ption.
P

reviously,
section

502.1
02

contained
the

perm
itting

exem
ption

for

those
facilities

that
only

discharge
in

the
event

of
a

25-year,
24-hour

rain
event.

T
his

exem
ption

w
as

rem
oved

from
the

federal
rule

in
2003,

and
the

agricultural
storm

w
ater

exem
ption

w
as

added.
See

40
C

.F
.R

.
§

122.23(e).
Illinois

E
P

A
also

proposes
rem

oving
the

25-year,
24-hour

storm
event

exception
in

the
current

C
A

F
O

designation
section

as
w

ell.
P

roposed
section

502.106(e).

P
roposed

section
502.102(a)

provides
that

C
A

F
O

s
that

have
a

discharge
from

the
land

application
area

are
subject

to
the

N
P

D
E

S
perm

it
requirem

ent.
unless

the
discharge

w
as

an

agricultural
storm

w
ater

discharge.
P

roposed
section

502.102(b)
clarifies

w
hat

is
an

agricultural

storm
w

ater
discharge:

if
the

C
A

FO
has

applied
the

livestock
w

aste
in

accordance
w

ith
site

specific
nutrient

m
anagem

ent
practices

that
ensure

appropriate
agricultural

utilization
of

the

nutrients,
and

in
com

pliance
w

ith
section

502.510
for

perm
itted

facilities
and

section
502.510(b)

for
unperm

itted
facilities,

a
precipitation

related
discharge

from
the

land
application

area
is

an

agricultural
storm

w
ater

discharge.
T

o
docum

ent
proper

livestock
w

aste
application,

the
A

gency

proposes
in

section
502.102(c)

that
unperm

itted
facilities

m
aintain

the
records

required
by

section
502.5

1
0

(b
)(1

5
).

2
6

U
nder

proposed
section

502.102(d),
the

site
specific

nutrient

m
anagem

ent
practices

by
both

unperm
itted

large
and

perm
itted

large
C

A
F

O
s

m
ust

be
review

ed

annually;
if

the
practices

change,
the

N
M

P
m

ust
be

updated.

3.
C

A
F

O
D

esignations

P
roposed

sections
502.103,

502.104
and

502.105
contain

the
definitions

of
large,

m
edium

and
sm

all
C

A
F

O
s.

T
hese

definitions
contain

the
sam

e
size

restrictions
as

the
federal

definition

26
P

erm
itted

facilities,
as

a
condition

of
th

eir
p
erm

it,
m

u
st

m
ain

tain
th

ese
reco

rd
s.

See
proposed

section
502.320.
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of
large,

m
edium

and
sm

all.
See

40
C

.F.R
.

§122.23(b).
In

section
502.103,

the
A

gency
proposes

changing
the

title
from

V
ery

L
arge

O
perators

to
L

arge
C

A
FO

s.
L

ikew
ise.

the
A

gency
proposes

changing
the

title
of

502.104
from

L
arge

O
perators

to
M

edium
C

A
FO

s.
T

he
definition

of

m
edium

C
A

F
O

s
retains

the
requirem

ent
that

the
C

A
FO

m
ust

m
eet

one
of

tw
o

discharge

conditions
contained

w
ithin

the
federal

rule.
Saipra

p.
10.

Illinois
E

P
A

is
also

adding
subsection

(d)
w

hich
further

clarifies
that

m
edium

C
A

F
O

s
include

those
facilities

designated
as

C
A

FO
s

pursuant
to

section
502.106.

F
acilities

m
eeting

the
size

threshold
of

a
m

edium
C

A
FO

that
do

not

m
eet

one
of

the
tw

o
discharge

conditions
in

502.1
04(b)-(c)

can
be

designated
a

C
A

FO
pursuant

to
section

502.106.
F

ollow
ing

the
federal

rule,
both

definitions
of

large
and

m
edium

C
A

FO

rem
ove

the
concept

of
anim

al
units.

C
urrent

section
502.105

provides
that

A
F

O
s

m
ay

voluntarily
subm

it
applications

for
the

N
P

D
E

S
program

.
35

Iii.
A

drn.
C

ode
502.105.

T
his

section
is

no
longer

necessary.
T

he
A

gency

proposes
rem

oving
the

current
provisions

of
section

502.105
and

replacing
it

w
ith

the
federal

requirem
ents

for
sm

all
C

A
FO

s.
See

40
C

.F.R
.

§122.23(b)(9).
A

sm
all

C
A

F
O

is
also

any
C

A
FO

designated
pursuant

to
section

502.106
that

does
not

m
eet

the
size

threshold
of

a
m

edium
C

A
FO

.

P
roposed

section
502.105.

T
he

A
gency

proposes
updating

the
case-by-case

designation
procedure

in
section

502.106
to

m
atch

the
federal

rule.
T

he
Illinois

E
PA

proposes
adding

the
sam

e
language

in
the

federal
rule

to
subsection

(a)
that

requires
the

A
gency

to
determ

ine
that

the
A

FO
is

a
significant

contributor
of

pollutants
to

w
aters

of
the

U
nited

States
before

designating
an

A
FO

as
a

C
A

FO
.

T
he

rem
aining

changes
to

sections
502.106(a)

and
(b)

are
non-substantive,

clean-up
am

endm
ents

intended
to

prom
ote

consistency
throughout

the
rule.

P
roposed

subsection
(c)

is
am

ended
by

rem
oving

the
requirem

ent
that

the
A

gency
notify

a
designated

facility
in

w
riting

of
the

perm
it
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requirem
ent.

T
he

A
gency

proposes
rem

oving
this

requirem
ent

to
ensure

consistency
w

ith
the

federal
rule.

Finally,
the

A
gency

proposes
changing

w
hen

a
designated

C
A

FO
m

ust
apply

for
a

perm
it.

U
nder

the
current

B
oard

rule’s,
a

designated
C

A
F

O
m

ust
apply

for
a

perm
it

w
ithin

60

days
after

being
designated.

T
he

federal
rule,

previously
silent

on
this

m
atter,

set
the

tim
e

lim
it

at
90

days;
likew

ise,
the

A
gency

proposes
changing

60
days

to
90

days
in

subsection
502.106(d).

See
40

C
.F.R

.
§122.23(f)(5).

4.
P

erm
it

A
pplications

T
he

Illinois
E

P
A

’s
proposal

m
akes

m
inor

changes
to

subpart
B

.
T

he
A

gency
proposes

m
odifying

section
502.201

to
com

ply
w

ith
the

federal
rule,

and
to

require
additional

inform
ation

necessary
for

the
A

gency
to

evaluate
the

perm
it

application.
See

40
C

.F.R
.

§122.21(i).
T

he

A
gency

also
proposes

repealing
sections

502.203
and

502.205.
T

he
other

proposed
changes

to

subpart
B

update
and

clarify
the

existing
rule.

T
he

m
ajority

o
f

the
proposed

changes
to

this
subpart

are
found

in
section

502.201.
T

his

proposed
section

sets
forth

the
application

requirem
ents

for
all

existing
and

new
C

A
F

O
s

seeking

coverage
under

either
a

general
or

individual
perm

it.
T

he
proposed

provisions,
specifically

subsections
502.201(a)(1)-(4)

and
(6)-(1

1),
are

federal
requirem

ents.
See

40
C

.F.R
.

§122.21(i).

S
ubsections

(a)(1)-(3)
require

that
the

applicant
subm

it
basic

inform
ation

such
as

the
nam

e
of

the

ow
ner

or
operator,

the
facility

location
and

m
ailing

address,
and

the
latitude

and
longitude

of
the

production
area.

U
nder

proposed
subsection

(a)(4),
C

A
F

O
s

applying
for

a
perm

it
m

ust
identify

the
average

and
m

axim
um

num
ber

of
anim

als.
P

roposed
subsection

(a)(6)
requires

the
applicant

describe
the

type
and

total
capacity

of
containm

ent
and

storage.
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P
roposed

subsections
502.20

1(a)(8)-(l
1)

are
taken

directly
from

the
federal

rule.
See

40

C
.F.R

.
§122.21(i)(1)(viii)—

(x).
T

hese
subsections

require
that

the
applicant

include
the

follow
ing

in
the

application:
an

N
M

P
,

an
estim

ate
of

the
am

ount
of

livestock
w

aste
generated

per
year

and

the
am

ount
transferred

to
other

people
per

year.
and

the
total

num
ber

of
acres

available
for

land

application
of

livestock
w

aste.

T
he

applicant
m

ust
also

subm
it

a
topographic

m
ap

under
proposed

section
502.20

1(a)(7).

T
he

topographic
m

ap
required

under
Illinois

E
P

A
’s

proposal
requires

additional
inform

ation

beyond
the

federal
rule.

In
particular.

the
A

gency’s
proposal

requires
the

land
application

areas

be
included

in
the

topographical
m

ap.
T

he
applicant

m
ust

also
indicate

the
location

of

w
aterw

ays,
and

the
location

and
direction

of
the

surface
and

subsurface
drainage

and
other

discharges
from

the
facility

on
the

m
ap.

T
hese

requirem
ents

are
not

new
,

but
are

currently
found

in
the

B
oard’s

regulations.
See

35111.
A

dm
.

C
ode

502.201(a)(4).
T

he
A

gency
proposes

retaining
these

provisions
because

this
inform

ation
is

necessary
in

determ
ining

w
hether

the

C
A

FO
w

ill
m

eet
the

requirem
ents

of
the

A
ct

and
B

oard
regulations.

A
dditionally,

the
A

gency
proposes

m
oving

the
requirem

ents
in

current
section

502.201(a)(2)
to

proposed
section

5
0
2
.2

0
1
(a)(5

)
2
7

and
m

oving
current

section
502.201(a)(5)

to

proposed
section

502.201(a)(14).
C

urrent
section

502.201(a)(2)
requires

the
C

A
FO

to
provide

a

statem
ent

projecting
changes

in
the

size
of

the
livestock

facility:
the

proposed
am

endm
ent

w
ill

add
a

requirem
ent

that
the

C
A

F
O

advise
of

any
projected

changes
in

the
size

of
the

operation,

and
w

hen
the

size
change

m
ay

occur.
P

roposed
section

502.201(a)(5).
T

his
additional

inform
ation

is
necessary

in
a

perm
it

application
because

it
m

ay
im

pact
w

hether
an

N
M

P
or

a

perm
it

m
odification

w
ill

be
needed

after
the

size
change

occurs,
and

w
hat

conditions
are

27
T

he
A

gency
is

not
proposing

any
change

to
this

requirem
ent

that
the

applicant
subm

it
a

statem
ent

indentifving
and

ju
stiv

in
g

any
departure

from
the

design
criteria

prom
ulgated

by
the

A
gency.

35
ill.

A
dm

.
502.201

(a)(5);
proposed

section
502.201(a)(14).
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necessary
in

the
perm

it
to

ensure
that

the
C

A
F

O
m

eets
the

effluent
lim

itations
and

other

conditions
in

the
perm

it.

T
he

A
gency

also
proposes

requiring
facilities

to
include

a
storm

w
ater

pollution

prevention
plan

and
a

spill
control

and
prevention

plan
in

their
perm

it
application.

Proposed

sections
502.201(a)(12)-(13);

A
ttachm

ent
A

,
T

SD
7

and
20.

B
oth

the
federal

rule
and

Illinois

E
PA

’s
proposal

requires
the

N
M

P
to

include
site

specific
conservation

practices
to

control

runoff.
40

C
.F.R

.
§1

22.42(e)(1 )(vi);
proposed

section
502.51

0(b)(8).
A

dditionally,
under

Illinois
E

P
A

’s
proposal,

the
N

M
P

m
ust

also
include

a
spill

prevention
and

control
plan.

P
roposed

section
502.5

10(b)(14).

T
he

A
gency

also
proposes

repealing
section

502.205
and

m
oving

the
requirem

ents
of

this

section
to

proposed
section

502.101(e).
P

roposed
section

502.101(e)
provides

that
a

new
C

A
FO

m
ust

apply
for

a
perm

it
180

days
before

the
facility

com
m

ences
operation.

A
dditionally,

am
endm

ents
to

proposed
section

502.204
clarify

w
hich

C
A

F
O

s
need

to
apply

for
renew

al
as

those
seeking

reissuance
of their

N
P

D
E

S
perm

it
pursuant

to
section

502.101(d).

T
he

rem
aining

changes
to

subpart
B

are
as

follow
s:

T
he

Illinois
E

P
A

is
updating

section

502.202
to

no
longer

require
registered

or
certified

m
ail,

return
receipt

requested.
T

he
A

gency

proposes
to

accept
applications

that
are

m
ailed,

delivered,
or

electronically
subm

itted.
T

he

am
ended

title
of

this
section

reflects
this

change.
A

dditionally,
the

A
gency

proposes
repealing

current
section

502.203
because

the
o
b
jectiv

es
2

8
of

this
section.

to
facilitate

a
sm

ooth
transition

from
a

federal
to

a
state

program
,

have
been

m
et.

Finally,
proposed

am
endm

ents
to

section

502.207
update

the
title

and
citation

of
the

L
and

T
rust

B
eneficial

Interest
D

isclosure
A

ct.

2
8

S
e
e

In
re

C
hapter

5:
A

griculiure-R
elateclP

ollution,
S

ection
1:

L
ivestock

W
aste

R
egulations,

R
72-9,

O
pinion

of
the

B
oard,

p.
26

(N
ovem

ber
14,

1974).
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5.
P

erm
it

R
equirem

ents

S
ubpart

C
contains

provisions
regarding

issuance
and

conditions
ofN

P
D

E
S

perm
its.

T
he

A
gency

proposes
am

ending
section

502.304,
and

adding
four

new
sections:

502.310,
502.315,

502.320.
and

502.325.
T

he
proposed

am
endm

ent
to

section
502.304

adds
language

directing

those
seeking

coverage
under

the
general

perm
it

to
follow

proposed
section

502.310,
w

hich
sets

forth
procedures

for
general

perm
its.

P
roposed

section
502.3

15
sets

forth
w

hat
m

ust
be

included

in
each

perm
it.

T
o

be
consistent

w
ith

the
federal

rule,
the

A
gency

also
proposes

adding
section

502.320
(R

ecordkeeping
R

equirem
ent)

and
section

502.325
(A

m
ual

R
eport).

a.
G

eneral
P

erm
it

R
equirem

ents

P
roposed

section
502.3

10
incorporates

the
federal

requirem
ents

for
general

perm
its.

See

40
C

.F.R
.§

122.23(h).
U

nder
this

proposed
section,

a
second

30
day

notice
and

com
m

ent
period

is
required

after
the

A
gency

proposes
to

grant
coverage

under
a

general
perm

it.
T

he
public

notice
m

ust
include

the
C

A
F

O
’s

entire
N

M
P

,
not

just
a

draft
list

of
term

s
that

w
ill

be

incorporated
into

the
perm

it.
P

roposed
section

502.310(c).
A

dditionally,
the

A
gency

proposes

applying
the

applicable
perm

itting
procedures

in
P

art
30929

(w
hich

govern
public

com
m

ents
and

hearing
requests,

the
hearing

process
if

one
is

requested,
and

responding
to

public
com

m
ents)

to

the
second

notice
and

com
m

ent
period

for
C

A
F

O
general

perm
its.

C
onsistent

w
ith

the
federal

rule,
the

Illinois
E

P
A

proposes
requiring

term
s

of
the

N
M

P
be

incorporated
as

term
s

and
conditions

of
the

general
perm

it
w

ithout
having

to
m

odify
the

general

perm
it

w
hen

the
A

gency
authorizes

coverage
for

the
C

A
FO

.
P

roposed
section

502.3
10(g).

A
lso

follow
ing

the
federal

rule,
A

gency
m

ust
notify

the
public

w
hen

coverage
under

the
general

29
In

particular,
proposed

section
502.310

cross
references

the
procedures

in
35

111.
A

drn.
C

ode
309.106.

309.109(b),
309.115,

and
309.115

through
309.120.

except
the

A
gency

is
not

required
to

provide
notice

and
transm

ission
of

the
N

M
P

to
U

S
E

P
A

’s
R

egional
A

dm
inistrator

for
approval

as
provided

in
35

Iii.
A

dm
.

C
ode

309.119.
See

proposed
section

502.310(f).
T

his
cross

reference
parallels

the
federal

rule’s
cross

reference
in

40
C

.F.R
.

§
122.23(h)

to
40

C
.F

.R
.

P
art

124.
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perm
it

is
authorized

in
section

502.310(h).
F

inally,
the

A
gency

has
the

authority
to

require

individual
perm

it
pursuant

to
section

39(b)
of

the
A

ct.
P

roposed
section

502.310(i).

b.
R

eq
u

ired
C

onditions
for

C
A

F
O

P
erm

its

P
roposed

section
502.315

incorporates
the

federal
perm

it
requirem

ents
in

40
C

.F.R
.

§
1
2
2
.4

2
(e)(1

)-.
(4)-(5)

(2011).
S

ubsection
502.3

15(a)
provides

that
each

perm
itted

C
A

FO

m
ust

im
plem

ent
an

N
M

P
that

m
eets

the
requirem

ents
of

subpart
E

of
Part

502.
S

ubsection

502.3
15(b)

provides
that

perm
itted

C
A

FO
s

m
ust

m
aintain

records
for

five
years,

m
aking

them

available
to

the
A

gency
upon

request.
S

ubsection
(c)

of
section

502.3
15

requires
that

C
A

FO

N
P

D
E

S
perm

its
include

an
annual

reporting
requirem

ent.
S

ubsection
502.315(d)

provides
that

perm
its

m
ust

require
the

C
A

FO
to

com
ply

w
ith

the
applicable

discharge
lim

itations
in

subparts

F.
G

and
H

o
f

Part
502.

c.
R

ecord
K

eeping
R

equirem
ents

W
hen

the
federal

rule
w

as
am

ended
in

2003,
U

S
E

P
A

added
record

keeping
requirem

ents

to
the

C
A

FO
rule.

See
40

C
.F.R

.
§122.42(e)(2).

U
nder

the
federal

rule,
a

perm
itted

facility
m

ust

create
and

m
aintain

for
five

years
records

of
N

M
P

im
plem

entation
and

m
anagem

ent.
records

of

the
production

area,
and

records
of

the
land

application
area.

Illinois
E

P
A

proposes
adopting

all

of
the

federal
record

keeping
requirem

ents
in

section
520.320.

P
roposed

sections
5
0
2.3

2
0
(a

),

(c)-(k),
(m

)-(r).
and

(w
)(8).

First,
the

A
gency’s

proposal
adopts

the
federal

requirem
ent

that

C
A

F
O

s
keep

a
copy

of
the

N
M

P
.

P
roposed

section
5
0
2
.3

2
0
(i).

3°
A

lso,
in

conform
ity

w
ith

the

federal
rule,

the
A

gency
proposes

requiring
C

A
FO

s
to

keep
records

docum
enting

the

im
plem

entation
and

m
anagem

ent
of

the
N

M
P

requirem
ents

as
required

by
proposed

section

°
502.320(i)

corresponds
w

ith
the

federal
recordkeeping

requirem
ent

found
in

40
C

.F
.R

§
122.42(e)(2)(ii).

Page
48

of
99



502.5
10(b)(15).

31
P

roposed
section

5
0
2
.3

2
0
(a).

2
T

he
record

keeping
requirem

ent
of

proposed

section
502.510(b)(15)

applies
to

both
perm

itted
facilities

and
unperm

itted
large

C
A

FO
s

claim
ing

an
agricultural

storm
w

ater
exem

ption.
See

40
C

.F.R
.

§122.23(e)(i);
proposed

section

502.102(c).

P
roposed

subsections
5
0
2
.3

2
0
(c)-(h

)
3

contain
the

federal
record

keeping
requirem

ents

for
the

production
area

of
perm

itted
C

A
FO

s.
E

ach
perm

itted
C

A
FO

m
ust

keep
records

of
all

required
visual

inspections,
w

eekly
depth

m
arker

m
easurem

ents
in

liquid
livestock

w
aste

storage,
records

o
f

any
corrective

action
taken

to
correct

any
deficiency

of
the

production
area,

records
of

m
ortality

m
anagem

ent
practices,

and
the

date,
tim

e,
and

volum
e

of
any

overflow
from

the
production

area.

Illinois
E

P
A

proposes
adding

the
follow

ing
record

keeping
requirem

ents
for

the

production
area.

T
he

perm
itted

C
A

FO
m

ust
keep

records
of

the
m

axim
um

num
ber

and
type

of

anim
als.

P
roposed

section
502.320(s).

T
he

quantity
o
f

livestock
w

aste
rem

oved
w

hen
a

m
anure

storage
area

or
w

aste
containm

ent
area

is
dew

atered
m

ust
also

be
recorded.

P
roposed

section

502.320(v));
A

ttachm
ent

A
,

T
SD

58.
In

addition,
the

A
gency’s

proposed
rule

requires
C

A
FO

s
to

keep
the

laboratory
analysis

sheets
for

livestock
w

aste
sam

ples
on

file
at

the
facility

during
the

perm
it

and
for

five
years

after
the

expiration
of the

perm
it.

P
roposed

section
5 02.320(x).

31
T

hese
records

include
records

show
ing

(1)
adequate

storage
areas

and
land

application
areas,

(2)
how

application
rates

are
determ

ined,
(3)

proper
m

ortality
m

anagem
ent,

(4)
proper

disposal
of

chem
icals,

(5)
how

clean
w

ater
is

diverted
from

the
production

area,
(6)

how
anim

als
are

prevented
from

com
ing

in
contact

w
ith

w
aters

o
fthe

U
nited

States,
(7)

im
plem

entation
of

w
inter

land
application

plan,
(8)

im
plem

entation
of

spill
prevention

and
control

plan,
(9)

inspection
of

subsurface
drainage

system
s,

(10)
m

ethods
of

runoff
control,

and
(11)

livestock
w

aste
and

soil
testing.
32

502.320(a)
corresponds

to
the

federal
record

keeping
requirem

ent
found

in
40

C
.F.R

.
§

122.42(e)(2)(i)(A
).

502.320(c)-(h)
are

consistent
w

ith
the

federal
recordkeeping

requirem
ent

found
in

40
C

.F
.R

.
§412.37(b).
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P
roposed

subsections
502.320(m

)-(r),
(w

)(8),
and

(y
)

3
4

contain
the

federal
record

keeping

requirem
ents

for
the

land
application

areas
of

perm
itted

C
A

FO
s.

P
erm

itted
C

A
FO

s
that

land

apply
m

ust
keep

records
of

the
expected

crop
yields,

dates
and

m
ethods

of
land

application,
dates

of
equipm

ent
inspections,

testing
m

ethods
and

sam
pling

protocols
for

livestock
w

aste,
sam

pling

results,
explanation

of
land

application
rates.

total
nitrogen

and
phosphorous

calculated
to

be

applied
and

actually
applied

to
each

field,
and

w
eather

conditions
24

hours
before,

during
and

24

hours
after

each
land

application.
T

he
Illinois

E
P

A
also

proposes
a

record
keeping

requirem
ent

for
C

A
F

O
s

that
transfer

livestock
w

aste
to

others.
T

he
C

A
FO

m
ust

keep
records

of
the

am
ount

transferred
to

each
recipient

in
gallons

or
dry

tons.
P

roposed
section

502.320(w
)(7).

T
his

requirem
ent

is
consistent

w
ith

the
federal

ru
le

.
3

Illinois
E

P
A

proposes
adding

additional
record

keeping
requirem

ents
for

the
land

application
area.

P
roposed

section
502.320(1),

(u)
and

(w
).

C
A

F
O

s
m

ust
keep

records
of

subsurface
drainage

inspections,
and

total
acreage

of
land

application
area

covered
by

the
N

M
P.

P
roposed

section
502.320(1)

and
(u);

A
ttachm

ent
A

,
T

SD
58.

T
he

A
gency

also
proposes

adding

additional
record

keeping
requirem

ents
for

each
day

that
livestock

w
aste

is
land

applied.

P
roposed

section
502.320(w

).
T

he
C

A
F

O
m

ust
record

the
am

ount
applied;

the
m

ethod
of

application;
the

condition
of

the
soil;

an
estim

ate
of

the
am

ount
of

precipitation
24-hours

before,

during,
and

24-hours
after

land
application;

the
location

of
the

field;
result

of
leak

inspection
of

land
application

equipm
ent;

and
forecasts

for
the

24
hours

preceding
land

application.

A
ttachm

ent
A

,
T

SD
58-59.

3
4

P
ro

p
o
sed

section
502.320(m

)-(r),
(w

)(8).
and

(y)
are

consistent
w

ith
the

federal
recordkeeping

requirem
ent

found
in

40
C

.F
.R

.
§4’i2.37(c).

T
his

requirem
ent

is
also

a
federal

requirem
ent,

found
in

40
C

.F.R
.

§
122.42(e)(3).

Illinois
E

P
A

’s
proposal

also
contains

this
record

keeping
requirem

ent
in

proposed
section

502.610(k).
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A
dditionally,

the
Illinois

E
PA

proposes
that

C
A

F
O

s
keep

records
of

perm
it

applications

subm
itted,

and
all

records
necessary

to
generate

the
annual

report.
P

roposed
sections

502.320(b)

an
d

(t).

d.
A

nnual
R

eport

P
roposed

section
502.325

contains
the

m
inim

um
elem

ents
of

the
annual

report
that

m
ust

be
subm

itted
by

all
perm

itted
C

A
FO

s.
T

he
inform

ation
subm

itted
is

necessary
to

evaluate
the

current
the

N
P

D
E

S
perm

it
requirem

ents.
T

hese
annual

reports
w

ill
also

inform
the

A
gency

and

the
public

how
the

C
A

FO
has

been
operated

in
the

past
12

m
onths.

See
73

Fed.
R

eg.
70455;

68

Fed
R

eg.
7231.

T
he

annual
report

m
ust

contain
13

m
inim

um
elem

ents.
P

roposed
section

5
0
2

.3
2

5
(b

).
3
6

Illinois
E

P
A

proposes
requiring

that
each

C
A

FO
report

w
hether

it
has

violated
its

N
P

D
E

S
perm

it

in
the

previous
12

m
onths.

P
roposed

section
502.325(b)(8);

see
40

C
.F.R

.
§

l2
2

.4
1

(l)(6
)-(7

)

and
122.44(i)(5);

A
ttachm

ent
A

,
T

SD
8.

A
dditionally,

the
annual

report
m

ust
include

a
sum

m
ary

of
all

discharges
from

the
production

area,
including

the
date,

tim
e

and
volum

e
of

the
discharge.

P
roposed

section
502.325(b)(7).

Inform
ation

on
the

anim
als

housed
at

the
C

A
F

O
,

regardless
of

the
type

of
structures

used
to

confine
the

anim
als,

m
ust

also
be

included.
P

roposed
section

502.325(b)(1).
T

he
annual

report
m

ust
contain

an
explanation

of
w

ho
developed

the
N

M
P

,
and

w
hether

this
person

is
a

certified
nutrient

m
anagem

ent
planner.

P
roposed

section
502.325(b)(6).

A
certified

nutrient
m

anagem
ent

planner
is

not
required;

how
ever,

know
ing

w
hich

facilities
have

N
M

P
s

developed
by

a
certified

planner
w

ill
help

the
A

gency
and

U
S

E
P

A
focus

their
com

pliance

assistance
efforts

and
help

the
A

gency
determ

ine
the

level
of

perm
it

review
necessary.

68
Fed.

R
eg.

7231.

A
ll

but
one

of
these

elem
ents

are
from

the
federal

annual
reporting

requirem
ents

in
40

C
.F

.R
.

§
122.42(e)(4).
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T
he

annual
report

m
ust

contain
the

follow
ing

inform
ation

for
livestock

w
aste

for
the

previous
12

m
onths:

the
am

ount
of

w
aste

generated,
the

actual
nitrogen

and
phosphorous

content

of
livestock

w
aste,

and
the

am
ount

of
w

aste
transferred

to
another

person.
P

roposed
section

502.325(b)(2)-(3),
(10).

For
land

application,
the

annual
report

m
ust

include
the

acreage
of

land

application
area

covered
by

the
N

M
P

,
the

num
ber

o
f

acres
actually

used,
the

am
ount

of
livestock

w
aste

land
applied

to
each

field,
and

the
actual

crops
planted

and
yields

for
each

field
used

for

land
application.

P
roposed

section
502.325(b)(4)-(5),

(9).
(12).

T
he

annual
report

m
ust

also

contain
the

required
calculations

for
the

linear
and

narrative
approaches,

described
in

proposed

section
502.515(d)

and
(e).

See
P

roposed
section

502.325(b)(11).
For

C
A

F
O

s
using

the

narrative
approach,

the
annual

report
m

ust
include

the
follow

ing
additional

inform
ation:

the

results
of

soil
tests,

the
data

used
for

required
calculations,

and
the

am
ount

of
supplem

ental

fertilizer
applied

in
the

last
12

m
onths.

P
roposed

section
502.325(b)(13).

6.
E

fflu
en

t
L

im
itations

for
the

P
ro

d
u

ctio
n

A
rea

T
he

A
gency

proposes
adopting

the
sam

e
federal

effluent
lim

itations
for

the
production

area
as

set
forth

in
40

C
.F.R

.
P

art
412.

S
upra

pp
17-19.

W
hile

the
effluent

lim
itations

are
the

sam
e,

the
A

gency
has

decided
to

organize
them

in
a

m
anner

different
from

the
federal

rule
w

hich

has
four

subparts
in

P
art

412.
T

he
A

gency’s
proposal

only
has

three
subparts:

F,
G

and
H

.
In

its

reorganization,
the

Illinois
E

P
A

recognized
that,

except
for

N
S

P
S

,
the

effluent
lim

itation
for

all

dairy
cow

s,
cattle,

veal,
sw

ine
and

poultry
C

A
F

O
s

are
the

sam
e.

T
herefore,

the
A

gency
proposes

putting
all

of
these

effluent
lim

itations
in

subpart
F.

T
he

N
S

P
S

for
dairy

cow
s

and
cattle

C
A

FO
s

is
found

in
subpart

G
.

T
he

N
S

P
S

for
sw

ine,
poultry

and
veal

C
A

F
O

s
is

found
in

subpart
H

.

A
dditionally,

all
effluent

lim
itations

for
horse,

sheep
and

duck
C

A
F

O
s

are
found

in
subpart

G
.
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a.
A

pplicability
of

P
roduction

A
rea

E
ffluent

L
im

itations

A
nother

distinction
from

the
federal

rule
is

the
scope

of
the

effluent
lim

itations.
U

nder

the
federal

rule,
the

effluent
im

itations
in

Part
412

apply
only

to
large

C
A

FO
s.

T
he

A
gency

proposes
follow

ing
the

federal
size

lim
itation

for
all

effluent
lim

itations
in

proposed
subparts

G

and
H

.
U

nlike
the

federal
rule,

proposed
subpart

F
does

not
contain

this
size

restriction.

Proposed
section

502.600.
T

he
effluent

lim
itations

in
subpart

F
for

both
the

production
area

and

the
land

application
area

apply
to

all
perm

itted
cattle,

dairy
cow

s,
sw

ine,
poultry,

and
veal

C
A

FO
s

that
are

not
subject

to
the

N
SPS

in
subparts

G
and

H
.

Id.
T

herefore,
sm

all
and

m
edium

cattle,
dairy

cow
s.

sw
ine,

poultry,
and

veal
C

A
FO

S
are

also
subject

to
the

effluent
lim

itations
in

subpart
F.

A
ttachm

ent
A

,
T

SD
21.

b.
P

ro
d

u
ctio

n
A

rea
E

ffluent
L

im
itations

contained
in

S
u

b
p

art
F

P
roposed

section
502.605

contains
the

federal
B

PT
,

B
A

T
and

B
C

T
for

the
production

area
of

dairy
cow

s,
cattle,

veal,
sw

ine
and

poultry
C

A
F

O
s.

3
7

It
prohibits

a
discharge

from
the

production
area

unless
the

production
area

is
designed.

constructed,
operated

and
m

aintained
to

contain
all

livestock
w

astes
including

the
runoff

and
direct

precipitation
from

a
25-year,

24-hour

rainfall
event.

T
o

clarify
this

exception’s
applicability

does
not

apply
to

new
source

sw
ine,

poultry
or

veal
C

A
FO

s,
the

A
gency

proposes
adding

an
exclusion

from
the

25-year,
24-hour

rainfall
exception

for
large

sw
ine,

poultry
or

veal
C

A
FO

s
that

are
new

sources.
Proposed

section

502.605(a)(1).
U

nder
the

A
gency’s

proposal,
any

point
source

w
hich

is
subject

to
subpart

F

m
ust

attain
the

effluent
lim

itations
in

this
section

by
the

date
ofperm

it
co

v
erag

e.
3
6

T
o

have
a

perm
issible

discharge
from

the
production

area,
the

C
A

FO
m

ust
be

operated
in

accordance
w

ith
the

“additional
m

easures”
and

keep
additional

records
as

required
under

section

3
7

S
ee4

O
C

.F
.R

.4
2
.3

1
,4

1
2
.3

2
.4

1
2
.3

3
,4

1
2
.4

3
,4

1
2
.4

4
,an

d
4
1
2
.4

5
.

See
40

C
.F

R
.

§
4

2
.3

(a)(3
).
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502.610.
T

he
“additional

m
easures”

in
proposed

section
502.610

contain
all

of
the

federal

“additional
m

easures”
found

in
40

C
.F.R

.
§412.37.

T
he

proposed
requirem

ents
for

visual

inspections
in

section
502.610(c),

a
depth

m
arker

in
section

502.610(d).
and

corrective
actions

in

section
502.6

10(e)
are

identical
to

the
federal

requirem
ents

discussed
earlier

in
this

docum
ent.

S
u
p
ra

p.
17.

In
addition,

Illinois
E

P
A

’s
proposal

includes
the

federal
requirem

ent
that

C
A

FO
s

failing
to

correct
deficiencies

w
ithin

30
days

provide
an

explanation
of

factors
preventing

im
m

ediate
correction.

P
roposed

section
502.610(f);

See
40

C
.F.R

.§
412.37(b)(3).

T
he

Illinois
E

P
A

proposes
m

odifying
the

federal
“additional

m
easures”

requirem
ent

for

m
ortality

handling.
T

he
federal

rule
does

not
prohibit

discharges
from

dead
anim

als
or

from

dead
anim

al
disposal

facilities.
T

he
first

line
ofproposed

section
502.610(g),

how
ever,

provides:

“D
ischarge

to
w

aters
of

the
U

nited
States

of
pollutants

from
dead

livestock
or

dead
anim

al

disposal
facilities

are
prohibited.”

A
dditionally,

the
A

gency
proposes

expanding
the

federal
ban

on
disposing

anim
als

in
liquid

m
anure

or
process

w
astew

ater
system

s
to

include
a

prohibition
on

disposing
dead

anim
als

in
liquid

m
anure

storage
structures,

egg
w

ash
w

ater
facilities,

egg

processing
w

astew
ater

facilities,
areas

to
hold

products,
by-products

or
raw

m
aterials

set
aside

for
disposal,

and
contam

inated
storm

w
ater

facilities.
A

ttachm
ent

A
,

T
SD

47-48.

P
roposed

section
502.6

10(k)
contains

the
federal

“additional
m

easure”
relating

to
the

transfer
of

livestock
w

aste
to

other
persons.

See
40.

C
.F.R

.
§122.42(e)(3).

U
nder

this
proposed

provision,
the

C
A

FO
m

ust
provide

the
recipient

of
livestock

w
aste

w
ith

the
m

ost
current

nutrient

analysis.
A

dditionally,
this

proposed
subsection

also
repeats

the
record

keeping
requirem

ent
that

the
C

A
FO

retain
records

of
transfers

for
five

years.
T

his
record

keeping
requirem

ent
is

also

found
in

proposed
section

502.320(w
)(7).

T
he

federal
requirem

ent
for

visual
inspections

is
found

in
40

C
.F.R

.
§412.37(a)(1);

for
depth

m
arker

in
40

C
.F.R

.
§(a)(2);

and
corrective

action
in

40
C

.F
.R

.
§412.37(a)(4).
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T
he

Illinois
E

P
A

’s
proposal

contains
“additional

m
easures”

not
specifically

found
in

the

federal
rule,

but
having

distinct
ties

to
the

federal
rule

requirem
ents.

T
hese

are
found

in

subsections
502.610(a),

(b),
and

(h).
T

he
A

gency
added

these
subsections

to
section

502.6
10

to

tie
the

“additional
m

easures”
together

w
ith

the
stated

requirem
ents

of
the

N
M

P
in

proposed

section
502.510(b).

U
nder

proposed
section

502.510(b)(3),
each

C
A

FO
m

ust
ensure

adequate

storage
of

livestock
w

aste,
including

procedures
to

ensure
proper

operation
and

m
aintenance

of

the
storage

facilities.
4
0

T
he

“additional
m

easure”
found

in
section

502.610(a)
extends

this
N

M
P

requirem
ent

to
the

entire
production

area:
the

facility
m

ust
be

properly
operated

and
m

aintained

in
order

to
have

a
perm

issible
w

et
w

eather
discharge.

L
ikew

ise,
proposed

section

502.5
1

0
(b

)(6
)

4
1

requires
that

the
N

M
P

prevent
anim

als
from

com
ing

into
direct

contact
w

ith

w
aters

of
the

U
nited

S
tates,

and
the

“additional
m

easure”
in

proposed
section

502.610(b)

requires
this

condition
be

m
et

to
allow

a
discharge

under
the

perm
it.

F
inally,

in
section

502.610(h),
C

A
F

O
s

m
ust

not
dispose

chem
icals

or
other

contam
inants

into
any

livestock
w

aste

or
storm

w
ater

storage
or

treatm
ent

system
unless

specifically
designed

to
treat

such
chem

icals
or

other
contam

inants.
A

ttachm
ent

A
,

T
SD

48.
T

his
“additional

m
easure”

correlates
to

the
N

M
P

requirem
ent

that
chem

icals
and

other
contam

inants
handled

on-site
are

not
disposed

of
in

livestock
w

aste
storage,

storm
w

ater
storage,

lagoons
or

digester
system

s
that

are
not

specifically

designed
to

handle
or

treat
such

chem
icals.

P
roposed

section
502.51

0(b)(7).

T
he

A
gency

also
proposes

“additional
m

easures”
for

livestock
w

aste
storage

in
proposed

sections
502.610(i),

(,j)
and

(1).
T

here
w

ill
be

tim
es

throughout
the

year,
such

as
during

the

frozen
w

inter
m

onths
or

the
rainy

spring
season,

w
hen

C
A

F
O

s
w

ill
be

unable
to

apply
livestock

w
aste

to
land.

A
C

A
F

O
not

designed
to

effectively
store

all
livestock

w
aste

generated
in

periods

40
T

he
federal

rule
has

a
sim

ilar
requirem

ent
in

section
l22.42(e)(1)(i).

41
See

40
C

.F.R
.

122.42(e)(l)(iv).
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betw
een

em
ptying

events
m

ay
have

a
discharge

from
the

production
area.

T
o

avoid
this,

the

A
gency

proposes
required

storage
volum

e
requirem

ents
in

subsection
502.610(l)(1).

W
aste

storage
structures

m
ust

have
at

least
a

180-day
storage

capacity.
T

his
storage

capacity
w

ill
vary

for
each

C
A

F
O

because
each

C
A

FO
produces

different
am

ounts
o
f

w
aste.

In
calculating

the

storage
capacity,

the
C

A
F

O
m

ust
include

the
total

am
ount

of
w

aste
and

w
ash

w
ater

generated

over
180

days,
anticipated

storm
w

ater
runoff

and
direct

precipitation
generated

over
180

days,

the
runoff

and
precipitation

from
a

25-year,
24-hour

storm
,

the
accum

ulation
of

sludge,
if

any,

and
the

design
volatile

solids
loading

if
applicable.

P
roposed

section
502.6

10(1).
For

structures

left
open

to
precipitation,

the
storage

volum
e

m
ust

include
tw

o
feet

of
freeboard.

T
he

180-day

storage
requirem

ent
does

not
apply

to
pum

p
stations,

settling
tanks,

pum
ps,

piping,
or

other

com
ponents

that
transport

or
tem

porarily
hold

w
aste.

P
roposed

section
502.6

10(l)(2).

A
ttachm

ent
A

,
T

S
D

50-51.

In
addition

to
the

required
storage

volum
e,

Illinois
E

PA
proposes

including
as

an

“additional
m

easure”
the

inspection
of

lagoon
berm

s.
P

roposed
section

502.610(i)
obligates

C
A

FO
s

using
an

earthen
lagoon,

m
anure

structure
or

w
aste

containm
ent

area
to

inspect
the

berm

tops
and

exterior
berm

sides,
and

to
the

extent
possible,

the
interior

berm
sides.

T
he

C
A

FO

should
look

for
evidence

of
erosion,

anim
al

burrow
ing,

or
other

degradation
of

the
berm

s.
In

order
to

com
ply

w
ith

the
required

“additional
m

easures”
and

have
a

perm
issible

discharge

pursuant
to

proposed
section

502.605(a),
the

berm
s

m
ust

be
inspected

at
least

once
a

w
eek.

T
his

proposed
section

is
consistent

w
ith

and
contains

m
ore

detail
than

the
federal

rule
w

hich
requires

w
eekly

inspections
of

all
w

aste
storage

facilities.
See

40
C

.F.R
.

§412.37(a)(1)(iii);
A

ttachm
ent

A
,

T
SD

49.
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T
he

final
‘additional

m
easure”

that
the

A
gency

proposes
is

the
rem

oval
of

accum
ulated

sludge
from

liquid
m

anure
and

w
aste

storage
areas.

Solid
w

aste
that

accum
ulates

in
these

areas

affects
the

operation
and

biological
condition

of
the

stored
m

anure.
A

ttachm
ent

A
,

T
SD

49.
In

section
502.610(j).

the
A

gency
proposes

C
A

F
O

s
rem

ove
the

sludge
in

these
areas

so
as

to
ensure

proper
operation

of
the

w
aste

containm
ent

areas.

L
ike

the
federal

rule.
the

A
gency

proposal
contains

a
second

exception
to

the
no

discharge
lim

it
in

proposed
section

502.605(a).
In

proposed
section

502.605(c),
the

A
gency

incorporates
the

language
of

the
federal

rule’s
voluntary

alternative
perform

ances
standards,

m
aking

only
non-substantive

changes.
See

40
C

.F.R
.

§412.31(a)(2);
supra

p.18.

c.
P

ro
d

u
ctio

n
A

rea
E

ffluent
L

im
itations

contained
in

S
u

b
p
art

G

Subpart
G

contains
the

N
SPS

for
dairy

cow
and

cattle
C

A
FO

s.
and

the
effluent

lim
itations

for
the

production
area

of
horse,

sheep
and

duck
C

A
FO

s.
T

he
federal

N
SPS

for
dairy

cow
s

and
cattle

C
A

FO
s

is
found

in
proposed

section
502.710.

T
his

proposed
N

SPS
is

the
sam

e

as
the

effluent
lim

itation
for

existing
for

dairy
cow

s
and

cattle
C

A
FO

s.
T

herefore,
the

above

discussion
for

production
area

effluent
lim

itations
in

subpart
F

is
applicable

to
large

dairy
cow

s

and
cattle

C
A

FO
s

that
are

new
sources

as
w

ell.

P
roposed

subpart
G

,
section

502.720,
contains

the
federal

production
area

effluent

lim
itations

for
large

horse
and

sheep
C

A
FO

s:
subsection

(a)
sets

forth
the

sam
e

B
PT

found
in

the
federal

rule
at

40
C

.F.R
.

§412.12;
subsection

(b)
sets

forth
the

sam
e

federal
B

A
T

from
40

C
.F.R

.
§412.13;

subsection
(c)

sets
forth

the
federal

N
S

P
S

found
in

40
C

.F
.R

.
§412.15.

Supra

pp.
16,

8.
T

his
effluent

lim
itation

has
been

in
the

federal
rule

since
1974.

Illinois
E

P
A

proposes
including

the
production

area
effluent

lim
itations

for
ducks

in

subpart
G

as
w

ell.
P

roposed
section

502.730
applies

to
large

duck
C

A
F

O
s

and
contains

the
sam

e
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effluent
lim

itation
attainable

after
application

of
B

PT
and

the
N

S
P

S
as

contained
in

the
federal

rule
in

40
C

.F.R
.

§4
12.22,

and
412.25.

S
ubsection

(a)
of

proposed
section

502.730
contains

the

num
erical

B
PT

.
and

subsection
(b)

contains
the

N
SPS.

S
upra

pp.
16.

8.
L

ike
the

lim
itations

for

horses
and

sheep,
these

effluent
lim

itations
have

been
in

place
since

1974.

d.
N

ew
S

ource
P

erfo
rm

an
ce

S
tan

d
ard

s
contained

in
S

u
b
p

art
H

T
he

N
S

P
S

for
sw

ine,
poultry,

and
veal

C
A

FO
s

in
proposed

subpart
H

is
the

sam
e

N
SPS

as
required

under
the

federal
rule

in
40

C
.F.R

.
§4

12.46.
P

roposed
subpart

H
contains

five
new

sections.
T

he
first

section,
502.800,

clarifies
that

the
N

S
P

S
apply

only
to

sw
ine,

poultry,
and

veal
C

A
F

O
s

that
are

large
and

that
are

new
sources.

T
he

definition
of

new
source,

proposed

section
501.333,

is
the

sam
e

as
the

definition
contained

in
the

federal
rules

at
40

C
.F.R

.
§122.2.

A
facility

is
a

new
source

if
its

construction
com

m
enced

after
the

prom
ulgation

of
applicable

standards
under

section
306

of
the

C
lean

W
ater

A
ct.

T
he

first
N

S
P

S
w

ere
prom

ulgated
for

sw
ine,

poultry
and

veal
C

A
F

O
s

in
1974.

In
1974,

how
ever,

sw
ine,

poultry,
and

veal
C

A
FO

s
had

the
sam

e
N

S
P

S
as

all
other

C
A

F
O

s
except

ducks.
See

39
Fed.

R
eg.

5704;
supra

pp.
8-9.

In

2003,
U

S
E

P
A

subdivided
P

art
412

into
4

subparts.
grouping

sw
ine,

poultry,
and

veal
into

its
ow

n

subpart.
It

also
adopted

a
new

and
different

N
S

P
S

for
these

facilities.
T

his
N

S
P

S
w

as
am

ended

in
2008.T

he
N

SPS
in

proposed
subpart

H
w

ill
not

apply
to

all
new

sources.
If

the
new

source

w
as

constructed
to

m
eet

the
applicable

federal
standards

of
perform

ance
at

the
tim

e
of

construction,
then

the
new

source
is

exem
pt

from
a

m
ore

stringent
federal

standard
of

perform
ance

for
the

ten-year
period

after
construction

is
com

plete
or

during
the

period
of

depreciation
or

am
ortization,

w
hichever

is
shorter.

35111.
A

dm
.

C
ode

502.3
03.42

42
T

he
A

gency’s
N

ew
S

ource
S

tandards
in

section
502.303

are
based

on
federal

regulations
found

in
40

C
.F.R

.
§

122.29(d)
and

is
not

being
changed

in
this

proposal.
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N
ew

sources,
in

addition
to

m
eeting

the
requirem

ents
of

subpart
H

,
m

ust
also

follow
the

requirem
ents

for
existing

sources
in

subpart
F.

P
roposed

section
502.800(b)

provides
that

all

requirem
ents

of
subpart

F.
except

the
production

area
effluent

lim
itation

in
section

502.605.
are

applicable
to

sw
ine,

poultry,
and

veal
C

A
FO

s
that

are
new

sources.
T

he
“additional

m
easures”

found
in

proposed
section

502.610
are

therefore
applicable

to
the

production
area

of
sw

ine,

poultry,
and

veal
C

A
FO

s
w

hich
are

new
sources.

R
equiring

new
sources

to
follow

the
sam

e

additional
m

easures
as

existing
sources

is
a

federal
requirem

ent
found

in
40

C
.F.R

.

§41
2.46(a)(2).

Proposed
subpart

H
contains

the
N

SPS
for

both
the

production
area

and
the

land

application
area.

T
he

land
application

area
lim

itations
are

the
sam

e
as

for
existing

C
A

FO
s

and

w
ill

be
described

below
.

Proposed
section

502.820.
T

he
production

area
effluent

lim
itation

is

no
discharge

unless
the

C
A

FO
com

plies
w

ith
alternative

B
M

P
discharge

lim
itations

set
forth

in

proposed
section

502.830.
P

roposed
section

502.810.
T

his
alternative

approach
is

the
sam

e
as

the
B

M
P

alternative
under

the
federal

rule
found

in
40

C
.F.R

.
§412.46(a)(1).

S
upra

p.
19.

C
A

FO
s

w
ith

open
surface

w
aste

storage
can

achieve
the

lim
itation

of
no

discharge
by

follow
ing

the
site-specific

B
M

Ps
established

by
the

A
gency.

T
hese

B
M

Ps
m

ust
be

based
on

the
facility’s

specific
site

and
technical

evaluation.
T

he
technical

evaluation
is

based
on

the
design

of
the

open
surface

structure.
T

he
design

m
ust

be
based

on
the

m
inim

um
am

ount
of

storage
necessary

during
the

rainy
season,

or
any

chronic
rainfalls.

A
nother

elem
ent

that
m

ust
be

considered
in

the

design
is

w
hen

the
storage

structure
w

ill
be

em
ptied.

T
herefore,prohibitions

on
land

application,

such
as

in
w

inter,
as

w
ell

as
em

ptying
schedules

and
the

am
ount

of
w

aste
transferred

to
other

facilities
is

relevant.
T

he
actual

design
m

ust
be

determ
ined

using
the

N
ational

R
esource
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C
onservation

Service’s
A

nim
al

W
aste

M
anagem

ent
so

ftw
are.

4
3

T
o

determ
ine

the
efficacy

of
the

open
storage

structure,
the

C
A

FO
w

ill
also

need
to

evaluate
the

am
ount

of
w

aste
going

into
the

structure,
daily

precipitation,
tem

perature
and

evaporation
data,

and
planned

crop
rotation.

T
he

technical
evaluation

m
ust

include
the

final
m

odeled
results

show
ing

that
the

open
storage

structure
w

ill
not

overflow
.

A
s

provided
in

the
federal

C
A

FO
rule,

this
m

odeling
m

ust
be

perform
ed

using
the

Soil
Plant

A
ir

W
ater

(SPA
W

)
H

ydrology
T

ool
unless

the
A

gency
has

approved
an

equivalent
altern

ativ
e.

4
4

7.
E

ffluent
L

im
itations

—
L

and
A

pplication

U
nder

the
federal

rule,
the

land
application

effluent
lim

itations
are

the
B

M
Ps

of

developing
an

N
M

P,
determ

ining
the

proper
application

rates,
sam

pling
soil

and
m

anure,

inspecting
equipm

ent
for

leaks,
and

com
plying

w
ith

setback
requirem

ents.
See

40
C

.F.R
.

§412.4(c).
T

he
determ

ination
of

application
rates

in
com

pliance
w

ith
the

technical
standards

established
by

the
perm

itting
authority

is
a

key
com

ponent
to

the
federal

rule.
Id.

Illinois
E

PA

proposes
technical

standards
for

determ
ining

the
proper

application
rate

of
livestock

w
aste

in

proposed
section

502.615
through

502.645.
T

hese
technical

standards
include

the
federal

B
M

Ps

of
routine

inspections
of

equipm
ent,

m
anure

sam
pling

and
soil

sam
pling

requirem
ents,

and

setback
requirem

ents.
A

dditionally,
the

A
gency

proposes
technical

standards
to

be
follow

ed
in

conducting
field

assessm
ents,

determ
ining

application
rates,

and
applying

livestock
w

aste
on

land.

4
3

T
h

e
A

W
N

softw
are

tool
is

found
on

the
internet

at
littp://w

w
w

.nrcs.usda.rov/w
ps/

portal!nrcs/detailftifl/national/technical/alphabeticaU
m

nm
/?&

cidstelordbl045812.
last

m
odified

D
ecem

ber
2,

201
1,

view
ed

on
D

ecem
ber

7,
2011.

S
P

A
W

is
publically

available
online

at
http://hydrolab.arsusda.gov’S

P
A

W
/Index.htm

,revised
O

ctober
29,

2009,
view

ed
on

D
ecem

ber
7,

2011.

Page
60

of
99



a.
A

pplicability
of

L
and

A
pplication

E
ffluent

L
im

itations

T
he

land
application

effluent
lim

itations
are

contained
in

proposed
subpart

F,
sections

502.615
to

502.645.
P

roposed
subpart

F’s
applicability

section
states

that
subpart

F
applies

to
all

perm
itted

C
A

F
O

s,
other

than
horse,

sheep
and

duck
C

A
FO

s.
P

roposed
section

502.600.

T
herefore.

under
the

A
gency’s

proposal,
horse,

sheep
and

duck
C

A
F

O
s

do
not

have
effluent

lim
itations

for
land

application
areas;

this
is

consistent
w

ith
the

federal
rule.

T
he

rem
aining

types
of

perm
itted

C
A

F
O

s
(dairy

cow
s,

cattle,
veal,

sw
ine

and
poultry)

all
have

the
sam

e
land

application
effluent

lim
itations.

P
roposed

sections
502.6

15
to

502.645.
T

he
effluent

lim
itations

described
below

apply
to

new
sources

because
the

land
application

N
S

P
S

found
in

proposed

section
502.710(c)

and
proposed

section
502.820

cross
references

the
requirem

ents
found

in

subpart
F,

sections
502.61

5-502.645.

F
or

unperm
itted

large
C

A
F

O
s,

w
hether

existing
or

new
sources,

portions
of

the
land

application
effluent

lim
itations

are
applicable

as
follow

s.
P

roposed
section

502.600
provides

that

unperm
itted

large
C

A
F

O
s

claim
ing

an
agricultural

storm
w

ater
exem

ption
consistent

w
ith

section

502.102
are

subject
to

portions
of

subpart
F.

P
roposed

section
502.102

provides
that

unperm
itted

large
C

A
F

O
s

m
ust

com
ply

w
ith

the
N

M
P

requirem
ents

in
502.510(b)

to
claim

that

runoff
from

the
land

application
area

is
agricultural

storm
w

ater.
S

pecifically,
proposed

section

502.510(b)(12)
requires

C
A

F
O

s
to

develop
a

w
intertim

e
land

application
plan

m
eeting

the

requirem
ents

of
proposed

section
502.630,

and
proposed

section
502.5

lO
(b)(1

1),
a

C
A

FO
cannot

land
apply

w
ithin

the
setback

distances
in

proposed
section

502.645(a)
or

w
ithin

areas
prohibited

by
P

art
502.

A
dditionally,

under
proposed

502.5
l0(b)(10),

unperm
itted

large
C

A
F

O
s

are

required
to

develop
“protocols

to
land

apply
livestock

w
aste

in
accordance

w
ith

site
specific

nutrient
m

anagem
ent

practices
that

ensure
appropriate

agricultural
utilization

of
the

nutrients
in

Page
61

of
99



the
livestock

w
aste.”

A
n

unperm
itted

C
A

FO
can

dem
onstrate

com
pliance

w
ith

proposed
section

501.5
l0(b)(10)

by
follow

ing
the

land
application

effluent
lim

itations
and

technical
stan

d
ard

s.
4

If
an

unperm
itted

large
C

A
F

O
uses

alternative
standards,

the
C

A
FO

m
ust

dem
onstrate

that
these

alternative
standards

are
appropriate

and
in

conform
ity

w
ith

proposed
section

502.510(b)
in

order
to

claim
an

agricultural
storm

w
ater

exem
ption.

73
Fed.

R
eg.

7
0

4
3
5

.

b.
Inspection

and
C

alibration
of

L
and

A
pplication

E
quipm

ent

U
nder

proposed
section

502.640,
C

A
FO

s
m

ust
periodically

inspect
land

application

equipm
ent

for
le

a
k

s.
4
6

Illinois
E

PA
also

adds
the

follow
ing

technical
standards:

the
equipm

ent

m
ust

be
properly

calibrated
on

a
routine

basis,
and

calibration
procedures

and
schedules

m
ust

be

described
in

the
N

M
P

.
P

roposed
section

502.640(b)-(c).
T

hese
additional

technical
standards

w
ill

prevent
unintentional

discharges
because

the
calibration

of
land

application
equipm

ent

allow
s

the
livestock

w
aste

to
be

applied
at

a
particular

rate,
and

if
im

properly
calibrated,

livestock
w

aste
m

ay
be

over
applied.

A
ttachm

ent
A

,
T

SD
54-5

5.

c.
S

oil
and

L
ivestock

W
aste

T
esting

U
nder

the
Illinois

E
P

A
’s

proposal,
the

N
M

P
m

ust
contain

protocols
for

appropriate

testing
of

livestock
w

aste
and

soil.
P

roposed
section

502.51
0(b)(9).

T
he

A
gency

proposes

u
T

his
is

the
sam

e
interpretation

under
the

federal
rule.

In
explaining

the
relationship

betw
een

unperm
itted

large
C

A
FO

s
and

technical
standards—

the
U

SE
PA

stated:
“U

nder
this

final
rule,

a
precipitation-related

discharge
from

land
application

areas
under

the
control

of
an

unperm
itted

L
arge

C
A

FO
constitutes

an
agricultural

storm
w

ater
discharge

w
here

the
C

A
FO

has
land

applied
m

anure,
litter,

or
process

w
astew

ater
in

accordance
w

ith
site-specific

nutrient
m

anagem
ent

practices
that

ensure
appropriate

agricultural
utilization

of the
nutrients

in
the

m
anure,

litter,
or

process
w

astew
ater,

as
specified

in
§

122.42(e)(l)(vi)—
(ix).

N
utrient

m
anagem

ent
practices

and
rates

of
application

satisfy
the

requirem
ents

of4O
C

F
R

I22.42(e)(l)(viii)
w

hen
they

are
in

accordance
w

ith
technical

standards
established

by
the

D
irector.

T
he

form
.

source,
am

ount,
tim

ing,
and

m
ethod

of
application

of
nutrients

are
essential

com
ponents

ofthe
protocols

for
land

application
of

m
anure,

litter,
or

process
w

astew
ater

specified
in

§
122.42(e)(l)(viii).

A
s

explained
below

,
C

A
FO

s
that

land
apply

using
nutrient

m
anagem

ent
practices

based
on

standards
other

than
the

technical
standards

established
by

the
D

irector
w

ould
have

to
dem

onstrate
that

such
practices

ensure
the

appropriate
agricultural

utilization
of the

nutrients
in

the
m

anure,
litter,

or
process

w
astew

ater
as

specified
in

§l2242(e)(l)(viii).”
73

Fed.
R

eg.
70435.

‘

T
his

section
incorporates

the
federal

B
M

P
found

in
section

40
C

.F
R

.
§412.4(c)(4).
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technical
standards

for
testing

of
livestock

w
aste

and
soil

in
section

502.635.’
Soil

sam
ples

m
ust

be
taken

from
each

field
that

the
C

A
FO

anticipates
using

for
land

application.

A
dditionally,

for
fields

actually
being

used
for

land
application,

soil
sam

ples
are

required
tw

ice

during
the

five-year
term

of
the

perm
it.

T
he

A
gency’s

proposal
requires

m
ore

frequent
testing

than
the

federal
rule,

w
hich

only
requires

one
soil

test
during

the
term

of the
perm

it.
A

ttachm
ent

A
,

T
SD

5
1-54.

T
he

tw
o

soil
sam

ples
m

ust
be

taken
at

least
one

year
apart,

and
m

ust
be

taken
at

the
sam

e
tim

e
in

the
cropping

cycle
and

rotation.
T

he
A

gency
proposes

requiring
C

A
FO

s
to

use

protocols
established

by
the

Illinois
A

gronom
y

H
andbook

to
gather

the
soil

to
be

sam
pled

for

phosphorus
and

protocols
from

the
N

orth
C

entral
R

egion—
U

niversity
of

M
issouri

Soil
T

esting

L
ab

for
laboratory

analysis.
48

Id.;
proposed

section
502.635(a).

B
oth

the
narrative

and
the

linear
approach

to
determ

ining
application

rates
require

the

livestock
w

aste
to

be
sam

pled
every

year.
Proposed

section
502.635(b)

contains
the

technical

criteria
that

m
ust

be
follow

ed
w

hen
sam

pling
and

testing
livestock

w
aste.

4
9

T
o

obtain
a

representative
sam

ple,
sam

ples
from

different
parts

of
the

livestock
w

aste
m

ust
be

com
piled

into

one
sam

ple.
A

ttachm
ent

A
,

T
SD

52.
T

he
required

testing,
w

hich
includes

total
kjeldahl

nitrogen,
am

m
onia

or
am

m
onium

nitrogen,
total

phosphorus,
total

potassium
,

and
percent

total

solids,
m

ust
be

done
by

a
laboratory.

A
ttachm

ent
A

,
T

SD
52.

R
esults

from
testing

done
the

previous
year

m
ay

be
used

in
determ

ining
proper

application
rates

only
if

w
aste

m
anagem

ent

practices
have

not
changed

from
the

previous
year.

T
he

A
gency,

how
ever,

recom
m

ends
using

long
term

averages
w

hen
the

w
aste

storage
and

handling
system

s
have

not
changed.

A
ttachm

ent

A
,

T
SD

53.

d.
S

etback
R

equirem
ents

T
his

section
incorporates

the
federal

B
M

P
found

in
section

40
C

.F
.R

.
§412.4(c)(3).

48
T

hese
tw

o
sources

are
incorporated

by
reference

at
section

501.200.
See

40
C

.F.R
.
§

122.42(e)(5)(i)(B
),

122.42(e)(5)(ii)(D
),

and
412.4(c)(3).
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A
n

additional
technical

standard
for

nutrient
m

anagem
ent

is
the

proposed
setback

requirem
ents

in
section

502.645.
In

this
section,

the
A

gency
proposes

incorporating
and

expanding
upon

the
federal

B
M

P
setback

requirem
ent

from
w

aters.
See

40
C

.F.R
.

§412.2(c).

C
onsistent

w
ith

the
federal

rule,
the

A
gency

proposes
prohibiting

application
of

livestock
w

aste

w
ithin

100
feet

of
any

dow
n

gradient
open

subsurface
drainage

intakes,
agricultural

drainage

w
ells,

sinkholes,
or

other
conduits

to
surface

w
ater.

P
roposed

section
502.645(b)(2).

In

addition,
the

A
gency’s

proposal
specifies

that
grassed

w
aterw

ays
are

a
conduit,

and
therefore

subject
to

the
100

foot
setback

requirem
ent.

T
he

exceptions
to

this
setback

requirem
ent

are
the

sam
e

as
the

federal
rule:

a
35

foot
vegetative

b
u
ffe

r
5°

or
a

dem
onstration

of
alternative

conservation
practices

show
ing

equivalent
or

better
pollutartt

reduction.
See

40
C

.F.R
.

§412.4(c)(5)(i)-(ii);
proposed

section
502.645(b)(2)-(3).

T
he

Illinois
E

P
A

’s
proposal

also

expands
the

federal
rule’s

100
foot

setback
from

dow
n-gradient

surface
w

aters
to

200
feet

unless.

the
w

ater
is

upgrade
or

there
is

adequate
d

ik
in

g
.

5’
P

roposed
section

502.645(b)(1);
A

ttachm
ent

A
,

T
S

D
55.

T
his

setback
from

surface
w

aters
does

not
have

a
vegetative

buffer
or

alternative

conservation
practices

exception.

T
he

Illinois
E

P
A

’s
proposal

contains
additional

setbacks
not

explicitly
found

in
the

federal
rule.

A
C

A
FO

cannot
land

apply
livestock

w
aste

to
w

aters
of

the
U

nited
States,

grassed

w
aterw

ays,
or

other
conduits

to
surface

w
ater.

P
roposed

section
502.645(d).

C
A

F
O

s
are

also

prohibited
from

applying
livestock

w
aste

w
ithin

200
feet

of
any

potable
w

ater
w

ell
supply.

P
roposed

section
502.645(e).

A
dditionally,

C
A

F
O

s
cannot

apply
livestock

w
aste

to
a

field

w
ithin

one-fourth
of

a
m

ile
of

a
non-C

A
F

O
residence

or
w

ithin
a

10-year
flood

plain
unless

the

C
A

FO
injects

or
incorporates

the
livestock

w
aste

into
the

soil
on

the
day

it
is

applied.
Proposed

°
D

efinition
of

vegetative
buffer

is
in

proposed
section

501.377.
‘

T
he

200
foot

setback
provision

is
derived

from
section

20(f)
of

the
L

M
FA

.
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section
502.645(a)

and
(c).

T
he

A
gency

proposes
adding

these
additional

setback
requirem

ents

to
be

consistent
w

ith
the

L
ivestock

F
acilities

M
anagem

ent
A

ct
(L

M
F

A
),

510
IL

C
S

77/20(f)(5)-

(8)(2010),
A

ttachm
ent

X
;

A
ttachm

ent
A

.
T

SD
55-56.

e.
F

ield
A

ssessm
ents

T
he

first
step

in
developing

the
land

application
portions

of
an

N
M

P
is

to
determ

ine
the

nutrient
transport

potential.
T

he
potential

for
nutrients

to
be

transported
to

w
aters

of
the

U
nited

Sates
depends

on
num

erous
factors,

including
soil

types,
soil

conditions,
vegetative

or

constructed
barriers

for
runoff

and
erosion

control.
and

proxim
ity

to
w

ells,
surface

w
aters

or

subsurface
drains.

P
roposed

section
502.615(a).

A
C

A
FO

m
ay

ascertain
these

factors
by

conducting
a

site-specific
field

assessm
ent

for
each

field
used

for
land

application.
Id;

A
ttachm

ent
A

,
T

SD
18-19,

23.
B

ased
on

the
outcom

e
of

the
field-specific

assessm
ent,

the

C
A

FO
m

ust
determ

ine
the

appropriate
nitrogen-based

or
phosphorous-based

application
rate

for

each
field.

P
roposed

section
502.615(b).

P
roposed

subsection
502.615(c)

explains
w

hen
nitrogen-based

application
can

be
done

based
on

the
outcom

e
of

the
field

specific
assessm

ent.
N

itrogen
based

application
is

only

perm
issible

w
hen

there
is

less
than

300
pounds

per
acre

of
available

phosphorous
in

the
soil.

P
roposed

section
502.615(c)(2).

F
urtherm

ore,
nitrogen

based
application

is
not

perm
issible

w
hen

the
soil

loss
for

the
field,

calculated
using

the
R

evised
U

niversal
Soil

L
oss

E
quation

(R
U

S
L

E
2
),

2
is

greater
than

the
erosion

factor
T.

P
roposed

section,
502.6

15(c)(3);
A

ttachm
ent

A
,

T
S

D
32-33.

M
oreover,

other
physical

characteristics
of

the
field

w
ill

determ
ine

w
hen

and
w

here

nitrogen
based

application
m

ay
be

used.
Specifically,

the
setback

requirem
ents

of
proposed

52
T

he
R

U
S

L
E

2
database

is
m

ade
publicly

available
online

by
the

N
R

C
S

at
http://fargo.nser1.purdue.edu/rusle2dataw

eh/R
U

S
L

E
2

Index.htm
,view

ed
on

A
ugust

29,
2011.
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section
502.645

m
ust

be
follow

ed.
P

roposed
section

502.615(c).
In

addition
to

these
setback

requirem
ents,

w
here

surface
w

aters
are

on
the

assessed
field

or
w

ithin
200

feet
of

the
field,

livestock
w

aste
m

ust
be

injected
or

incorporated
w

ithin
24

hours
of

application.
P

roposed

section
502.615(c)(6).

If
the

fields
contain

conduits,
such

as
sinkholes,

tile
inlets,

w
ell

heads,
or

ditches
that

are
less

than
400

feet
from

surface
w

aters,
the

setback
from

these
conduits

is

increased
to

150
feet

if
there

is
no

vegetative
buffer

and
50

feet
if

there
is

a
vegetative

buffer.

P
roposed

section
502.615(c)(4)-(5).

If
these

setback
requirem

ents
cannot

be
m

et,
or

soil
loss

or

phosphorous
levels

are
too

high,
the

nitrogen-based
application

rate
cannot

be
used.

P
roposed

section
502.615(c)(7);

A
ttachm

ent
A

,
T

SD
15-20,

22-34.
Instead,

phosphorous-based

application
rates

m
ust

be
used.

P
roposed

section
502.615(c)(7).

L
ike

the
nitrogen

based
application

restrictions,
the

phosphorus
based

application
m

ust

m
eet

the
setback

requirem
ents

in
section

502.645.
P

roposed
section

502.615(d)(1).
T

he

phosphorus
rate

cannot
exceed

the
annual

agronom
ic

nitrogen
dem

and
of

the
next

crop
grow

n,

and
therefore,

w
hen

using
phosphorous-based

application,
the

C
A

FO
m

ust
still

consider
the

am
ount

nitrogen
being

applied
to

the
field.

P
roposed

section
502.61

5(d)(2);
A

ttachm
ent

A
,

T
SD

35.
T

he
applicable

phosphorus-based
application

rate
is

also
affected

by
the

am
ount

of

phosphorus
in

the
soil.

If
the

soil
contains

m
ore

than
50

pounds
per

acre,
but

less
than

300

pounds
per

acre,
the

C
A

F
O

m
ay

use
a

m
ulti-year

phosphorus
application

rate.
P

roposed
section

502.6
15(d)(3);

A
ttachm

ent
A

,
T

S
D

23.
T

his
is

perm
issible

so
long

as
the

am
ount

of
phosphorus

in
the

soil
rem

ains
neutral

over
the

term
of

the
perm

it.
P

roposed
section

502.61
5(d)(3);

A
ttachm

ent
A

,
T

S
D

23
If

the
soil

contains
m

ore
than

300
pounds

per
acre,

but
less

than
400

pounds
per

acre,
the

A
gency

proposes
restricting

C
A

FO
s

to
using

a
low

er,
single-year

phosphorus
application

rate.
P

roposed
section

502.615(d)(4).
U

nder
the

single
year

rate.
the
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C
A

FO
m

ay
only

apply
livestock

w
aste

at
a

rate
w

hich
w

ill
replenish

the
am

ount
of

phosphorous

rem
oved

by
next

year’s
crop.

T
he

A
gency

proposes
this

requirem
ent

to
lim

it
and

reduce

phosphorous
runoff

to
surface

w
aters.

A
ttachm

ent
A

.
T

SD
24-26.

If
the

soil
contains

m
ore

than

400
pounds

per
acre,

the
A

gency
proposes

prohibiting
land

application
of

livestock
w

aste
on

that

field.
P

roposed
section

502.6
l5(d)(5);

A
ttachm

ent
A

,
T

SD
25.

f.
D

eterm
in

atio
n

of
R

ates

W
hen

determ
ining

the
proper

application
rate,

a
C

A
FO

m
ust

consider
num

erous
factors

including
the

agronom
ic

nitrogen
rate,

field
conditions,

and
phosphorus

concentrations
in

the

soil.
A

C
A

FO
m

ay
not

apply
livestock

w
aste

in
excess

of
the

agronom
ic

nitrogen
ra

te
,

5

regardless
of

w
hether

the
application

is
nitrogen

or
phosphorus-based.

P
roposed

section

502.625(a).
T

herefore,
the

agronom
ic

nitrogen
rate

is
the

upper
lim

it
for

both
nitrogen

and

phosphorus
based

application.
T

he
realistic

crop
yield

goal
is

an
im

portant
factor

in
calculating

the
agronom

ic
nitrogen

rate,
and

m
ust

be
determ

ined
for

each
crop

on
each

field.
P

roposed

section
502.625(e)(l).

A
dditionally,

C
A

F
O

s
m

ust
use

the
Illinois

A
gronom

y
H

andbook
to

find

the
nitrogen

and
phosphorous

fertilization
rates

necessary
to

achieve
the

realistic
crop

yield
goal.

P
roposed

section
502.625(h);

A
ttachm

ent
A

,
T

SD
38.

U
nder

the
Illinois

E
P

A
’s

proposed
rules,

the
realistic

crop
yield

should
be

determ
ined

using
an

average
crop

yield
over

a
five

year
period.

P
roposed

section
502.625(e)(1);

A
ttachm

ent

A
.

T
SD

36.
T

herefore,
if

five
years

o
f

data,
excluding

years
w

ith
crop

disasters,
is

available,
the

C
A

FO
should

use
the

average
of

these
proven

yields
to

determ
ine

the
realistic

crop
yield.

P
roposed

section
502.625(e)(2).

W
hile

this
proven

yields
m

ethod
is

preferred,
a

C
A

FO
can

use
a

different
crop

goal
if

it
can

show
an

agronom
ic

basis
for

doing
so.

Id.
If

five
years

of
data

is

T
he

agronom
ic

nitrogen
rate

is
the

am
ount

o
f

nitrogen
needed

by
the

next
crop

to
produce

a
realistic

crop
yield.

T
S

D
28.
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unavailable,
the

C
A

FO
w

ill
be

unable
to

use
the

proven
yields,

and
m

ust
consult

one
of

the

sources
listed

in
proposed

section
502.625(e)(2)(A

)-(B
)

to
determ

ine
the

realistic
crop

yield
goal.

T
he

first
alternative

is
to

use
crop

insurance
or

U
S

D
A

’s
Farm

Service
A

gency.
P

roposed
section

502.625(e)(2)(A
).

S
econd,

if
the

crop
insurance

or
Farm

Service
A

gency
is

unable
to

provide

data
on

the
realistic

crop
yield

goal,
the

C
A

F
O

should
consult

the
A

verage
“C

rop,
Pasture

and

F
orestry

P
roductivity

R
atings

for
Illinois

S
oils”

(B
ulletin

810)
or

“O
ptim

um
C

rop
Productivity

R
atings

for
Illinois

S
oils”

(B
ulletin

811)
to

determ
ine

the
realistic

crop
yield

goal
by

using
a

w
eighted

average
of

the
yield

estim
ates

determ
ined

from
the

bulletins.
P

roposed
section

502.625(e)(2)(B
);

A
ttachm

ent
A

,
T

S
D

37.
C

A
F

O
s

using
either

B
ulletin

810
or

811
m

ust
include

a
soil

m
ap

of
the

land
application

a
re

a
.

4
P

roposed
section

502.625(e)(2)(B
)(i).

C
A

F
O

s
that

use

B
ulletin

811
m

ust
dem

onstrate
in

the
N

M
P

that
optim

um
conditions

for
crop

production
w

ill

exist
on

the
field

and
for

the
crop.

P
roposed

section
502.625(e)(2)(B

)(ii).

In
addition

to
realistic

crop
yield

goals,
a

C
A

F
O

m
ust

know
the

total
am

ount
of

nitrogen

available
to

the
crops

to
determ

ine
the

agronom
ic

nitrogen
rate.

N
itrogen

w
ill

com
e

from
the

livestock
w

aste
to

be
applied

and
residual

nitrogen
on

the
fields.

A
n

operating
C

A
FO

can

analyze
representative

sam
ples

of
the

livestock
w

aste
to

determ
ine

the
am

ount
of

nitrogen
in

the

w
aste.

F
or

facilities
w

hich
are

not
yet

operational,
the

C
A

FO
can

consult
secondary

sources

listed
in

proposed
section

502.625(c),
but

m
ay

also
have

to
adjust

the
am

ount
of

nitrogen
that

w
ill

be
lost

due
to

the
type

of
storage

system
u
se

d
.

3
3

P
roposed

section
502.625(c).

In
addition,

B
ulletin

810
and

811
are

incorporated
by

reference
in

proposed
section

501.200.
‘

T
he

M
idw

est
Plan

S
ervice

M
W

P
S

-18,
“L

ivestock
W

aste
F

acilities
H

andbook”
and

“M
anure

C
haracteristics”

are
incorporated

by
reference

in
proposed

section
501.200.

T
he

L
ivestock

W
aste

F
acilities

H
andbook

explains:
“H

ousing
and

w
aste

handling
system

s
affect

the
nutrient

com
position

o
f

w
astes.

B
edding

and
w

ater
dilute

m
anure,

resulting
in

less
nutrient

value
per

pound.
M

uch
nitrogen

can
be

lost
to

the
air

as
am

m
onia.

R
unoff

and
leaching

in
the

open
lots

can
rem

ove
nitrogen.”

P.
10.1.
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the
C

A
FO

m
u
s
t

consider
the

am
ount

of
nitrogen

lost
during

application,
w

hich
w

ill
vary

depending
on

the
chosen

m
ethod

of
application.

Proposed
section

502.625(d)(1).

T
he

total
nitrogen

contained
in

the
livestock

w
aste

applied
to

fields
consists

of
both

organic
nitrogen

and
am

m
onium

nitrogen
(N

H
4)
.

A
m

m
onium

nitrogen
can

be
used

by
the

crops

im
m

ediately
during

the
year

that
the

livestock
w

aste
is

applied.
A

ttachm
ent

A
,

T
SD

17.

O
rganic

nitrogen,
on

the
other

hand,
m

ust
m

ineralize
and

be
converted

to
am

m
onium

nitrogen

and
is

released
during

the
second,

third
and

fourth
cropping

years.
Id.

T
he

am
ount

of
organic

nitrogen
that

m
ineralizes

in
the

first
year

m
ust

be
considered

in
calculating

the
agronom

ic

nitrogen
rate.

id;
proposed

section
502.625(d)(2).

Since
not

all
of

the
organic

nitrogen
in

the
livestock

w
aste

w
ill

m
ineralize

during
the

first

year,
the

C
A

FO
m

ust
consider

the
am

ount
of

organic
nitrogen

in
the

soil
from

previous
livestock

applications
that

w
ill

m
ineralize

during
the

cropping
season.

P
roposed

section
505.625(f);

502.505(n)(7);
A

ttachm
ent

A
,

T
SD

17.
W

ith
each

year
that

passes,
the

am
ount

of
organic

nitrogen
that

rem
ains

from
a

land
application

of
livestock

w
aste

decreases;
taking

this
into

account,
the

A
gency

proposes
a

different
calculation

of
the

nitrogen
credit

for
m

ineralized

organic
nitrogen

for
each

year.
T

he
nitrogen

credit
for

the
year

after
land

applying
livestock

w
aste

w
ill

be
50%

of
the

am
ount

of
organic

nitrogen
that

initially
m

ineralized
after

application.

F
or

the
second

and
third

year
after

land
applying

livestock
w

aste,
the

credit
w

ill
be

25%
and

12.5%
respectively

of
the

am
ount

of
organic

nitrogen
that

initially
m

ineralized.
Proposed

section
505.625(f)(2).

In
addition

to
nitrogen

credits
from

previous
land

application,
nitrogen

producing
crops,

and
other

sources
of

nitrogen
such

as
fertilizer

m
ust

be
taken

into
consideration

w
hen

calculating
nitrogen

credits.
P

roposed
section

505.625(f)(1);
A

ttachm
entA

.
T

SD
36.
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Proposed
section

502.625(g)
also

requires
C

A
FO

s
to

consider
factors

affecting
the

am
ounts

of phosphorus
in

the
soil

w
hen

determ
ining

application
rates.

T
he

C
A

FO
m

ust
consider

the
follow

ing
factors

w
hen

determ
ining

the
phosphorus-based

application
rate:

the
am

ount
of

phosphorous
in

the
livestock

w
aste,

the
realistic

crop
yield

goal,
the

am
ount

of
phosphorus

needed
for

each
crop

in
the

crop
rotation,

the
am

ount
of

phosphorous
carried

over
from

previous

livestock
w

aste
land

application,
and

soil
tests

for
phosphorus.

Proposed
section

502.625(g).

T
he

realistic
crop

yield
goal

helps
the

C
A

FO
determ

ine
how

m
uch

phosphorus
is

needed
by

each

crop
in

the
planned

rotation.
T

he
C

A
FO

also
needs

to
know

the
realistic

crop
yield

goal
to

calculate
how

m
uch

phosphorus
w

ill
be

carried
over

for
future

years
w

hen
doing

m
ulti-year

phosphorus
application.

T
he

am
ount

of
phosphorus

in
the

livestock
w

aste
affects

how
m

uch

w
aste

is
actually

applied
to

the
field

to
achieve

the
realistic

crop
yield

goal.
Soil

tests
are

im
portant

for
phosphorus

based
application

rates
because

the
concentrations

of
phosphorous

in

the
soil

w
ill

dictate
w

hether
land

application
is

perm
issible,

and
w

hether
it

is
m

ust
be

based
on

a

single-year.
or

m
ulti-year

application
rate.

Proposed
section

502.615(c)-(d).
Finally,

proposed

subsection
502.625(g)(6)

requires
that

the
phosphorus

based
application

be
consistent

w
ith

nitrogen-based
or

phosphorus-based
application

restrictions
found

in
proposed

section

502.61
5(c)-(d);

supra
pp.65-66.

A
C

A
FO

m
ust

also
calculate

the
annual

volum
e

of
livestock

w
aste.

Proposed
section

522.625(b).
T

he
annual

volum
e

of
livestock

w
aste

and
the

application
rate

are
necessary

to

determ
ine

the
am

ount
of

land
required

for
application

of
livestock

w
aste.

T
he

volum
e

is

determ
ined

by
m

ultiplying
the

m
axim

um
num

ber
of

anim
als

the
facility

can
hold

by
the

annual

am
ount

of
w

aste
generated

by
each

anim
al.

Proposed
section

502.625(b);
A

ttachm
ent

A
,

T
SD
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g.
P

rotocols
for

land
application

P
roper

livestock
w

aste
application

reduces
the

release
of

nutrients
and

pathogens
to

the

environm
ent.

A
ttachm

ent
A

,
T

SD
26.

“T
he

land
application

of
livestock

w
aste

m
ust

be

conducted
in

accordance
w

ith
w

ell
established

best
m

anagem
ent

practices
to

m
inim

ize
surface

and
groundw

ater
contam

ination.”
Id.

T
he

A
gency

proposes
protocols

for
the

proper
land

application
of

livestock
w

aste
in

proposed
section

502.620.

M
ost

of
the

protocols
are

prohibitions
on

land
application

during
specified

tim
es,

w
eather

conditions
or

physical
conditions.

First,
livestock

w
aste

m
ay

not
be

applied
to

w
aters

of
the

U
nited

States,
and

shall
not

cause
runoff

to
w

aters
of

state
during

dry
w

eather.
P

roposed
section

502.620(a).
T

o
prevent

runoff
during

dry
w

eather,
livestock

w
aste

is
prohibited

from
being

applied
to

soil
that

is
saturated

or
that

has
pooled

w
ater.

Id.
L

ikew
ise,

livestock
w

aste
shall

not

be
land

applied
so

as
to

cause
a

discharge
of

livestock
w

aste
during

dry
w

eather
through

a

subsurface
drain.

P
roposed

section
502.620(b).

N
ext,

land
application

of
livestock

w
aste

is
prohibited

if
it

is
raining,

snow
ing

or
sleeting,

and
runoff

of
the

w
aste

w
ill

result.
P

roposed
section

502.620(c).
Sim

ilarly,
w

aste
cannot

be

land
applied

at
a

rate
that

exceeds
the

infiltration
rate

of
the

soil.
P

roposed
section

502.620(1).

T
his

prevents
w

aste
from

ponding
on

the
surface

or
running

off.
Increased

slope
ofthe

field
w

ill

also
increase

the
likelihood

that
the

w
aste

w
ill

run
off;

therefore,
the

A
gency

proposes

prohibiting
land

application
on

fields
w

here
the

slopes
are

greater
than

15%
.

P
roposed

section

502.620(g);
A

ttachm
ent

A
,

T
S

D
31.

T
he

A
gency

proposes
that

C
A

F
O

s
use

the
R

U
S

L
E

2
to

determ
ine

how
m

uch
soil

could
be

lost
from

its
fields.

P
roposed

section
502.620(e);

A
ttachm

ent
A

.
T

SD
32-33.

K
now

ing
the

am
ount

of
soil

loss
helps

C
A

F
O

s
develop

appropriate
site

specific
conservation

practices
to
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control
runoff,

a
required

elem
ent

of
the

N
M

P
under

proposed
section

502.5
lO

(b)(8).

A
ttachm

ent
A

.
T

SD
33.

If
the

field’s
slope

is
greater

than
5%

and
the

yearly
average

soil
loss

is

greater
than

5
tons

per
acre

per
year

or
E

rosion
F

actor
T6

(w
hichever

is
less),

surface
land

application
m

ay
not

be
used.

P
roposed

section
502.620(f).

Instead,
land

application
on

these

fields
is

perm
issible

only
if

the
w

aste
is

injected
or

incorporated
w

ithin
24

hours.
Id.

L
iquid

w
aste

application
poses

threats
to

groundw
ater

w
hen

there
is

insufficient
top

soil.

A
ttachm

ent
A

,
T

SD
3

1-32.
L

iquid
passes

quickly
through

fractured
bedrock,

sand,
and

gravel,

reaching
groundw

ater
w

ithout
natural

filtration
that

rem
oves

m
any

contam
inants.

Id.
T

o
reduce

potential
contam

ination
to

groundw
ater,

the
A

gency’s
proposal

prohibits
liquid

w
aste

application

w
hen

there
is

less
than

10
inches

of
soil

covering
fractured

bedrock,
sand

or
gravel,

or
to

bed

rock
outcrops.

P
roposed

section
502.620(h)-(i).

W
hen

there
is

less
than

20
inches

of

unconsolidated
m

aterial
over

bedrock,
the

A
gency

proposes
prohibiting

applying
w

aste
at

greater

than
50%

of
the

agronom
ic

nitrogen
rate.

P
roposed

section
502.620(j);

A
ttachm

ent
A

,
T

SD
34-

35.
S

im
ilarly,

w
hen

the
soil

surface
is

less
than

2
feet

from
the

seasonal
high

w
ater

table,
land

application
is

restricted
to

no
greater

than
50%

of
the

agronom
ic

rate.
P

roposed
section

502.620(i);
A

ttachm
ent

A
,

T
SD

27-28.

F
inally,

the
A

gency’s
proposal

includes
a

prohibition
on

surface
land

application
w

hen

0.5
or

m
ore

inches
of

precipitation
in

a
24

hour
period

is
forecast.

P
roposed

section
502.620(d).

A
ttachm

ent
A

,
T

SD
27-28.

L
and

application
cannot

occur
during

the
24

hours
before

the

forecast.
P

roposed
section

502.620(d)
provides

the
C

A
FO

w
ith

tw
o

internet
based

tools

T
he

A
gency

proposes
defining

E
rosion

F
actor

T
as

follow
s:

“A
n

estim
ate

of
the

m
axim

um
average

annual
rate

of
soil

erosion
by

w
ater

that
can

occur
w

ithout
affecting

crop
productivity

over
a

sustained
period.

T
he

rate
is

tons
per

acre
per

year.
T

he
erosion

factor
T

is
provided

by
the

U
nited

S
tates

D
epartm

ent
of

A
griculture

N
atural

R
esources

C
onservation

S
ervice

soils
surveys.

“
P

roposed
section

501244.
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developed
by

the
N

ational
W

eather
S

erv
ice

7
for

determ
ining

the
forecast.

T
he

proposed
rule

requires
that

the
C

A
FO

check
the

forecast
before

surface
land

applying
to

ensure
that

0.5
or

m
ore

inches
rain

is
not

forecast
w

ithin
the

next
24

hours.
T

he
C

A
F

O
m

ust
keep

a
record

of
the

forecasts.

h.
W

in
ter

P
rotocols

T
he

Illinois
E

P
A

’s
proposal

largely
restricts

but
does

not
com

pletely
prohibit

land

application
on

frozen.
ice

covered
or

snow
covered

ground.
In

jectio
n

8
and

in
co

rp
o
ratio

n
9

are

the
preferred

m
ethods

on
frozen

ground
to

the
extent

the
soil

conditions
and

equipm
ent

capabilities
allow

.
A

ttachm
ent

A
,

T
SD

3 9-40.
W

hen
injection

and
incorporation

are
not

possible
because

the
ground

is
frozen,

ice
covered

or
snow

covered,
surface

land
ap

p
licatio

n
6
0

is

perm
issible

in
very

lim
ited

circum
stances;

the
A

gency
proposes

lim
iting

surface
application

because
it

creates
a

high
risk

of
runoff

to
w

aters
of

the
U

nited
States,

and
should

be
avoided

unless
no

practical
alternative

exists.
P

roposed
section

502.630(a)(1)(A
);

A
ttachm

ent
A

,
T

SD

39.
A

C
A

FO
m

ay
not

surface
apply

w
hen

the
w

aste
can

be
injected

or
incorporated.

P
roposed

section
502.630(a)(1)(B

).
A

dditionally,
to

elim
inate

the
need

to
land

apply
in

the
w

inter,
the

A
gency

proposes
requiring

each
C

A
F

O
take

steps
to

provide
120

days
of

storage
on

D
ecem

ber
1

of
each

year.
P

roposed
section

502.630(a)(1)(C
);

A
ttachm

ent
A

,
T

SD
39-40.

If
the

C
A

FO
has

taken
steps

to
provide

120
days

of
storage.

but
the

C
A

FO
does

not
have

120
days

of
storage

on

D
ecem

ber
1,the

C
A

FO
m

ust
notify

the
A

gency
that

it
does

not
have

adequate
storage.

P
roposed

section
502.630(a)(1)(D

)-(E
).

A
C

A
F

O
w

hich
has

notified
the

A
gency

of
inadequate

storage
in

See,
N

ational
W

eather
S

ervice
M

eteorological
D

evelopm
ent

L
ab

C
urrent

M
odel

O
utput

S
tatistics

F
orecast

P
roducts

athttp:!/w
w

w
.nw

s.noaa.rov/rndl/forecast:graphics/M
A

V
/and

N
ational

W
eather

S
ervice

M
eteorological

D
evelopm

ent
L

ab
F

orecast
P

roducts
(B

ulletin
F

o
rm

at
hp://w

w
w

.nw
s.noaa.gov/nidlsvnop/products’

bul lforrn.rnex.htm
Injection

is
defined

in
the

A
gency’s

proposed
rule.

section
501.263.

Incorporation
is

defined
in

the
A

gency’s
proposed

rule,
section

50
1.261.

60
S

urface
land

application
is

defined
in

the
A

gency’s
proposed

rule,
section

501.373.
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w
riting

on
D

ecem
ber

1
m

ay
surface

apply
w

ithout
incorporating

or
injecting

only
w

hen
the

storage
structure

w
ill

overflow
w

ithout
w

inter
application.

P
roposed

section
502.630(a)(l)(F

).

In
determ

ining
the

volum
e

of
storage

for
120

days,
the

C
A

FO
m

ust
consider

direct

precipitation,
runoff,

m
anure,

w
ash

w
ater

and
process

w
astew

ater
generated

for
the

period
of

D
ecem

ber
ito

A
pril

1.
P

roposed
section

502.630(a)(2).
In

m
aking

its
calculations,

the
C

A
FO

m
ust

allow
a

freeboard
of

tw
o

feet,
and

m
ust

consider
runoff

under
frozen

ground
conditions.

P
roposed

section
502.630(a)(2)(A

),
(F).

T
he

calculation
for

direct
precipitation

should
be

based

on
the

norm
al

precipitation
for

this
period.

If
the

facilities
are

exposed
to

direct
precipitation,

they
m

ust
consider

large
storm

event
v
o
lu

m
es.

6’
P

roposed
subsection

502.630(a)(2)(C
)

provides

tw
o

sources
that

the
C

A
F

O
m

ay
use

to
determ

ine
norm

al
p

recip
itatio

n
.

6
2

T
he

C
A

F
O

m
ust

keep

records
of

the
sources

and
corresponding

precipitation
values

used
in

m
aking

the
120-day

calculation.
P

roposed
section

502.630(a)(2)(D
).

W
hen

w
inter

surface
application

is
perm

issible,
the

C
A

FO
m

ust
follow

a
w

inter

application
plan

containing
the

requirem
ents

in
proposed

section
502.630(b).

W
hile

these
w

inter

protocols
include

a
prohibition

on
discharges,

they
also

include
a

m
onitoring

and
reporting

requirem
ent

if
a

discharge
does

occur.
P

roposed
section

502.630(b)(2),(6)-(7).
A

fter
surface

applying,
the

C
A

F
O

m
ust

visually
m

onitor
the

field
for

runoff
If

the
air

tem
perature

is
32

degrees
F

or
greater,

the
C

A
F

O
m

ust
m

onitor
snow

and
ice

covered
fields

once
each

day
until

all

the
snow

and
ice

have
m

elted.
P

roposed
section

502.630(b)(6).
If

the
C

A
FO

ow
ner

or
operator

learns
that

livestock
w

aste
is

running
off

the
field,

the
ow

ner
or

operator
m

ust
m

ake
a

telephone

61
P

roposed
section

502.630
requires

that
facilities

that
are

not
new

source
sw

ine,
poultry

or
veal

C
A

F
O

s
m

ust
consider

the
25-year,

24
hour

storm
event,

w
hile

new
source

sw
ine,

poultry
or

veal
C

A
F

O
s

m
ust

consider
the

storm
event

volum
e

determ
ined

under
subpart

H
.

T
he

25-year,
24

hour
storm

event
definition

requires
use

of
a

w
eb

based
N

O
A

A
tool

called
N

O
A

A
A

tlas
14-P

recipitation
F

requency
A

tlas
of

the
U

nited
States,

V
olum

e
2,

V
ersion

3.0
(2004)

found
at

hrtp://hdsc.nw
s.noaa.cov/hdsc/pfds/orb/i!

pfds.hrrnl.
62

T
he

first
source

is
a

w
eb-based

tool
from

the
Illinois

State
W

ater
S

urvey
found

at
http://w

w
w

.isw
s.illinois.edu.’

atm
os!

statecli!S
unim

arv..’Illinois.htm
.

T
he

second
source

is
an

N
ational

W
eather

S
ervice

tool
called

U
.S

C
lim

ate
N

orm
als

found
at

http://cdo.ncdc.iioaa.govIcri-bin/clirnatenorm
als/clirnatenorm

als.pl.

Page
74

o
f

99



report
to

the
Illinois

E
m

ergency
M

anagem
ent

A
gency

and
a

w
ritten

report
to

the
A

gency
w

ithin

5
days.

P
roposed

section
502.630(b)(7).

T
o

reduce
the

possibility
of

runoff,
proposed

section
502.630(b)

contains
tim

ing

restrictions
as

w
ell

as
setbacks.

W
inter

surface
application

cannot
occur

w
ithin

1/4
of

a
m

ile
of

a

non-farm
residence.

P
roposed

section
502.630(b)(1);

A
ttachm

ent
A

,
T

S
D

40.
T

he
tim

ing

restrictions
vary

for
frozen

ground
and

ice
and

snow
covered

ground.
If

surface
applying

livestock
w

aste
to

frozen
ground.

the
application

is
prohibited

in
the

24
hour

period
before

a

forecast
of

.25
inches

or
m

ore
of

precipitation.
P

roposed
section

502.630(b)(3).
If

surface

applying
to

ice
or

snow
covered

ground,
the

application
is

prohibited
in

the
24

hours
preceding

a

forecast
of

.1
inches

or
m

ore
precipitation.

P
roposed

section
502.63

0(b)(4).
T

he
proposed

rule

provides
tw

o
sources

for
determ

ining
the

fo
recast.
6
3

P
roposed

section
502.630(b)(3)(A

)-(B
);

502.630(b)(4)(A
)-(B

);
A

ttachm
ent

A
,

T
SD

41.
T

he
final

tim
ing

restriction
is

based
on

tem
perature:

if
the

predicted
high

tem
perature

is
above

freezing
on

the
day

of
or

any
of

the

seven
days

follow
ing

the
planned

application
to

ice
or

snow
covered

land,
surface

land

application
is

prohibited.
T

he
C

A
FO

m
ust

keep
records

that
dem

onstrate
the

C
A

FO
has

com
plied

w
ith

these
tim

ing
restrictions.

P
roposed

section
502.630(b)(3)-(5);

A
ttachm

ent
A

,

T
SD

42-43.

Finally,
to

further
reduce

the
likelihood

of
runoff

during
the

w
inter

m
onths,

the
A

gency

proposes
restricting

the
fields

that
can

be
used

for
surface

w
inter

application.
P

roposed
section

502.630(c);
A

ttachm
ent

A
,

T
SD

43-46.
T

he
A

gency
intends

to
lim

it
fields

for
w

inter
application

to
those

fields
w

ith
appropriate

erosion
controls,

buffers,
slopes

and
setbacks.

P
roposed

section

502.630(c)(1);
A

ttachm
ent

A
,

T
SD

45.
If

the
slope

is
greater

than
5

percent,
the

field
cannot

be

used
for

land
application

in
the

w
inter.

P
roposed

section
502.630(c)(3).

T
he

A
gency

proposes

‘
T

hese
sources

are
the

sam
e

N
W

S
internet

based
tools

described
.supra

p.
71,

FN
57.

P
age

75
of

99



tripling
the

applicable
setback

requirem
ents

in
proposed

section
502.645

and
502.6

15
if

the
slope

of
the

field
is

betw
een

2
and

5
percent.

P
roposed

section
502.630(c)(5).

F
or

slopes
of

less
than

2
percent,

the
applicable

setbacks
are

doubled.
P

roposed
section

502.63
0(c)(6).

T
he

A
gency

does
not

intend
the

tripling
and

doubling
of

setbacks
to

apply
to

the
one-fourth

m
ile

set
back

from
residences.

P
roposed

section
502.630(c)(5)-(6);

A
ttachm

ent
A

,
T

S
D

46.

A
dequate

runoff
control

practices
m

ust
be

in
place

before
the

C
A

FO
can

surface
apply

in

the
w

inter.
A

ttachm
ent

A
,

T
SD

44-45.
T

he
A

gency’s
proposal

includes
a

non-com
prehensive

list
of

such
practices:

vegetative
fence

row
s,

contour
farm

ing,
terracing,

catchm
ent

basins,
and

buffer
areas

that
intercept

surface
runoff.

P
roposed

section
502.630(c)(l).

Specifically,
there

m
ust

be
a

200
foot

vegetative,
crop

stubble
or

crop
residue

buffer
betw

een
the

field
and

any

dow
n

gradient
surface

w
aters,

conduits,
w

aterw
ays,

open
tile

line
intake

structures,
sinkholes,

and
agricultural

w
eliheads.

P
roposed

section
502.63

0(c)(2);
A

ttachm
ent

A
,

T
SD

45.

A
dditionally,

if
the

field’s
soil

loss
is

greater
than

erosion
factor

T,
the

field
cannot

be
used

for

surface
w

inter
application.

P
roposed

section
502.630(c)(4).

S
im

ilarly,
the

field
cannot

be
used

for
land

application
during

w
inter

if
the

soil
phosphorous

concentration
is

greater
than

300

pounds
per

acre.
Id;

A
ttachm

ent
A

,
T

S
D

45.

8.
N

u
trien

t
M

an
ag

em
en

t
P

lan

E
ach

C
A

F
O

perm
it

m
ust

contain
a

provision
requiring

the
C

A
FO

to
im

plem
ent

an
N

M
P

by
the

date
the

perm
it

is
issued.

P
roposed

section
502.5

10(a).
T

his
N

M
P

m
ust

contain
the

B
M

P
s

that
m

inim
ize

phosphorus
and

nitrogen
transport

from
the

field
to

surface
w

ater
in

com
pliance

w
ith

the
A

gency’s
technical

standards.
Id;

See
40

C
.F.R

.
§412.4(c)(2).

Illinois

E
P

A
’s

proposal,
subpart

E
,

contains
both

federal
and

state
requirem

ents
pertaining

to
N

M
Ps.

T
his

proposed
subpart

is
divided

into
five

sections—
one

section
describing

the
scope,

three
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sections
describing

the
elem

ents
of

the
N

M
P.

and
one

section
describing

how
to

change
the

N
M

P
.

Proposed
section

502.500
contains

the
scope

o
f

the
N

M
P

requirem
ent:

all
perm

itted

C
A

F
O

s
m

ust
develop

a
N

M
P

that
identifies

and
describes

the
practices

that
the

C
A

FO
w

ill

im
plem

ent
to

assure
com

pliance
w

ith
the

discharge
lim

itations
listed

in
subparts

F.
G

and
H

.

L
ike

the
federal

rule.
this

includes
C

A
FO

s
w

hich
do

not
land

apply
livestock

w
aste.

In
addition

to
perm

itted
C

A
FO

s,
som

e
portions

of
the

N
M

P
rules

apply
to

unperm
itted

large
C

A
FO

s

claim
ing

the
agricultural

storm
w

ater
exem

ption—
nam

ely
the

nutrient
m

anagem
ent

practices

intended
to

m
inim

ize
nitrogen

and
phosphorous

runoff
found

in
proposed

section
502.510(b).

P
roposed

section
502.505

contains
the

inform
ation

necessary
in

each
N

M
P

.
W

hile
this

section
is

not
specifically

included
in

the
federal

rule,
the

A
gency

proposes
including

this

inform
ation

to
help

reduce
confusion

w
hen

form
ulating

an
N

M
P

,
as

N
M

P
s

are
often

com
plex.

T
he

A
gency

intends
this

section
to

be
a

guide
for

C
A

F
O

s
w

hen
they

are
gathering

inform
ation

for
and

com
piling

their
N

M
P

s.
F

urtherm
ore.

the
inform

ation
required

by
this

section
is

necessary
for

the
C

A
FO

and
the

A
gency

to
determ

ine
w

hether
the

practices
described

in
the

proposed
N

M
P

w
ill

m
inim

ize
nutrient

transport
to

w
aters

of
the

U
nited

States.
M

oreover,
the

N
M

P
m

ust
include

background
inform

ation
about

the
C

A
F

O
,

including
the

contact
inform

ation

for
the

ow
ner

and
m

anager
of

the
C

A
FO

.
P

roposed
section

502.505(a).
T

he
A

gency
also

proposes
requiring

the
location

and
contact

inform
ation

for
the

production
area,

as
this

m
ay

differ
from

the
ow

ner
and

m
anager’s

inform
ation.

P
roposed

sections
502.505(b)

and
(c).

T
he

A
gency

also
proposes

including,
as

required
in

the
N

M
P,

the
identity

of
the

person

w
ho

developed
the

plan,
and

w
hether

this
person

is
a

certified
planner.

T
his

inform
ation

is
also
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required
under

the
federal

rule
and

the
A

gency’s
proposal

in
section

502.325
to

be
subm

itted
as

a

part
of

the
C

A
F

O
’s

annual
report.

S
ziprapp.

50-5
1.

In
addition

to
contact

inform
ation,

the
N

M
P

should
include

background
inform

ation

about
the

types
of

storage
facilities

w
ithin

the
production

area,
and

the
types,

sizes
and

m
axim

um

num
ber

of
anim

als.
P

roposed
section

502.505(e)
and

(f.
For

land
application

portions
of

the

N
M

P
.

it
m

ust
include

aerial
photos

or
m

aps
of

land
application

fields
that

show
setbacks

and

areas
w

here
livestock

w
aste

cannot
be

land
applied.

T
hese

include
residences,

businesses,
parks,

stream
s,

w
ells,

w
aterw

ays,
ponds.

rivers,
drainage

ditches,
and

subsurface
drainage

system
s.

T
he

m
ap

should
also

indicate
the

field’s
slope,

buffers
and

w
hether

the
fields

are
in

a
10-year

flood
plain.

P
roposed

section
502.505(g).

C
A

F
O

s
m

ay
produce

m
ore

livestock
w

aste
than

can
be

properly
applied

to
the

fields

ow
ned

by
the

C
A

FO
.

T
herefore.

m
any

C
A

F
O

s
w

ill
spread

livestock
w

aste
on

fields
belonging

to
another

person.
T

he
C

A
F

O
m

ust
obtain

a
statem

ent
of

consent
from

the
ow

ner
of

the
land

w
here

the
livestock

w
ill

be
applied.

A
copy

of
this

statem
ent

m
ust

be
included

in
the

N
M

P.

P
roposed

section
502.505(h);

A
ttachm

ent
A

,
T

SD
15.

Inform
ation

w
hich

allow
s

the
A

gency
to

evaluate
proposed

application
rates

(or

m
ethodologies

for
calculating

application
rates)

in
the

N
M

P
m

ust
also

be
included

in
the

N
M

P.

P
roposed

section
502.505(i)-(o);

A
ttachm

ent
A

,
T

SD
17-18

T
herefore,

the
N

M
P

m
ust

include

infonnation
on

crop
rotation

schedules,
estim

ated
nutrient

values
of

the
livestock

w
aste,

and

realistic
crop

yield
goals

as
determ

ined
pursuant

to
proposed

section
502.625(e)

and
(f).

P
roposed

section
502.505(i),

(1)
and

(k).
F

urtherm
ore,

the
application

m
ethods,

listing
of

available
fields

and
am

ounts
of

livestock
w

aste
to

be
applied

to
each

field,
m

ust
be

included
in

the
N

M
P

.
P

roposed
section

502.505(1)
and

(o).
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Soil
phosphorus

test
results

m
ust

be
included

in
the

N
M

P.
P

roposed
section

502.505(m
).

T
he

N
M

P
m

ust
also

include
the

am
ount

of
phosphorus

in
the

livestock
w

aste,
an

estim
ate

of
the

am
ount

of
livestock

w
aste

produced
each

year,
the

phosphorus
needs

of
the

crops,
and

the

m
axim

um
application

rate
based

on
phosphorous

as
established

by
proposed

section
502.625(g).

S
im

ilarly,
the

N
M

P
m

ust
contain

the
calculations

that
w

ill
enable

the
C

A
F

O
to

determ
ine

the
m

axim
um

application
rate

based
on

nitrogen.
T

he
factors

in
determ

ining
the

proper

application
rate

based
on

nitrogen
include

calculations
of

the
volum

e
of

livestock
w

aste
to

be

land
applied,

all
nitrogen

lost
during

storage
and

application,
the

am
ount

of
nitrogen

available
for

application,
the

am
ount

of
plant

available
nitrogen,

the
crop’s

nitrogen
needs.

nitrogen
credits,

the
land

area
required

for
application,

and
the

application
rate

based
on

nitrogen.
Proposed

section
502.505(n);

A
ttachm

ent
A

,
T

S
D

16-18.

a.
N

M
P

R
equirem

ents

In
addition

to
the

checklist
approach

in
proposed

section
502.5

05,
Illinois

E
P

A
’s

proposal

sets
forth

the
objectives

the
N

M
P

m
ust

achieve
in

proposed
section

502.510(b).
T

hese
objectives

include
the

federal
N

M
P

requirem
ents

in
40

C
.F.R

.
§122.42(e)(l).

P
roposed

section

502.5
10(b)(3)-(10),(15).

A
ll

unperm
itted

large
C

A
F

O
s

seeking
to

claim
that

a
discharge

from
its

land
application

area
is

an
agricultural

storm
w

ater
discharge

m
ust

m
eet

the
N

M
P

requirem
ents

in

proposed
section

502.5
10(b).

U
nder

these
federal

requirem
ents,

a
C

A
F

O
’s

N
M

P
m

ust
dem

onstrate
that

the
production

area
has

adequate
storage,

proper
procedures

to
m

anage
dead

anim
als,

proper
chem

ical
and

contam
inant

disposal
m

ethods,
and

diverts
clean

w
ater

from
the

production
area.

Proposed

section
502.510(b)(3),

(4),
(5)

and
(7);

A
ttachm

ent
A

,
T

SD
5,

9-11;
see

40
C

.F.R
.

§l22.42(e)(1)(i)
—

(iii),
(v).

T
he

N
M

P
m

ust
show

how
the

C
A

FO
w

ill
prevent

anim
als

from

P
age

79
of

99



com
ing

into
contact

w
ith

w
aters

of
the

U
nited

States.
P

roposed
section

502.5
l0(b)(6);

A
ttachm

ent
A

,
T

SD
10;

see
40

C
.F.R

.
§122.42(e)(1)(iv).

A
dditionally,

the
Illinois

E
PA

proposes

that
the

N
M

P
have

a
spill

prevention
and

control
plan,

as
w

ell
as

alternative
storage

provisions

and
schedules

w
hen

land
application

of
livestock

w
aste

is
not

possible
due

to
soil

and
w

eather

conditions.
P

roposed
section

502.510(b)(14),
(16);

A
ttachm

ent
A

,
T

SD
13-14.

T
he

A
gency

intends
that

the
spill

prevention
and

control
plan

address
spills

w
herever

they
m

ight
occur.

including
the

production
area

and
the

land
application

area.
A

ttachm
ent

A
.

T
SD

13.

T
he

requirem
ents

of
the

N
M

P
pertaining

to
the

land
application

area
are

found
in

proposed
section

502.5
10(b)(8)

to
(14).

L
ike

the
federal

rule,
the

A
gency

requires
that

the
N

M
P

have
the

site
specific

conservation
practices

that
w

ill
be

im
plem

ented
to

control
runoff

and

protocols
for

livestock
w

aste
application

that
ensure

appropriate
agricultural

utilization
of

the

nutrients
w

hich
in

turn
m

inim
izes

nutrient
transport

from
the

field.
P

roposed
section

502.510(b)(8)
and

(10);
See

40
C

.F
.R

.
§122.42(e)(1)(vi).

A
dditionally,

Illinois
E

PA
’s

proposal

contains
the

federal
requirem

ent
that

each
C

A
FO

identify
protocols

to
be

used
in

testing
the

livestock
w

aste
and

the
soils

on
the

field.
P

roposed
section

502.5
10(b)(9);

See
40

C
.F.R

.

§122.42(e)(1)(vii).
A

ll
livestock

w
aste

m
ust

be
tested

yearly,
and

the
soil

m
ust

be
tested

tw
ice

during
the

term
of

the
perm

it.
P

roposed
section

502.5
10(b)(9);

See
40

C
.F.R

.
§

412.2(c)(3);

supra
p.

62;
A

ttachm
ent

A
,

T
SD

19,
51-54.

In
addition

to
the

federal
N

M
P

requirem
ents

for
land

application,
the

A
gency

proposes

adding
five

additional
N

M
P

requirem
ents

to
ensure

com
pliance

w
ith

state
technical

standards

and
effluent

lim
itations.

First,
under

proposed
section

502.5
10(b)(1),

the
N

M
P

m
ust

dem
onstrate

the
N

M
P

application
rates

for
nitrogen

and
phosphorus.

Second,
the

N
M

P
m

ust
show

that
the

C
A

F
O

has
adequate

land
area

for
application

of
its

livestock
w

aste.
P

roposed
section
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502.510(b)(2).
A

ttachm
ent

A
,

T
SD

5.
T

hird,
the

N
M

P
m

ust
contain

the
required

land

application
setback

from
w

aters
and

residences
found

in
proposed

section
502.645.

P
roposed

section
502.510(b)(11).

F
ourth,

the
N

M
P

m
ust

have
a

w
inter

application
plan

that
m

eets
the

A
gency’s

proposed
technical

standards
for

w
inter

application
in

proposed
section

502.630.

P
roposed

section
502.5

l0(b)(12).
Fifth,

the
N

M
P

m
ust

include
inspection,

m
onitoring,

m
anagem

ent
and

repair
of

any
subsurface

drainage
system

in
the

fields
used

for
land

application.

P
roposed

section
502.510(b)(13).

M
any

of
the

fields
in

Illinois
contain

these
subsurface

drainage
system

s
w

hich
can

fail.
A

ttachm
ent

A
,

T
S

D
20.

U
nder

proposed
section

502.510(b)(15),
each

N
M

P
m

ust
include

a
record

keeping

requirem
ent

that
w

ill
docum

ent
that

the
above

described
provisions

are
being

im
plem

ented.
T

he

A
gency’s

proposal
also

includes
this

recordkeeping
requirem

ent
(through

a
cross

reference)
in

proposed
section

502.320.
T

hese
records

m
ust

be
kept

for
five

years.

b.
N

M
P

T
erm

s

T
he

A
gency

proposes
adopting

the
sam

e
standard

as
contained

in
the

federal
rule

for

determ
ining

the
term

s
of

the
N

M
P

:
“T

he
term

s
of

the
nutrient

m
anagem

ent
plan

are
the

inform
ation,

protocols,
best

m
anagem

ent
practices,

and
other

conditions
in

the
nutrient

m
anagem

ent
plan

determ
ined

by
the

A
gency

to
be

necessary
to

m
eet

the
requirem

ents
of

sections

502.505
and

502.510.”
P

roposed
section

502.5
15(a);

See
40

C
.F.R

.
§122.42(e)(5).

T
his

standard
does

not
require

that
all

provisions
in

section
502.505

and
502.5

10
are

term
s.

Instead,

the
term

s
are

w
hat

the
A

gency
determ

ines
are

necessary
to

m
eet

the
requirem

ents
of

the
N

M
P.

T
herefore,

under
the

Illinois
E

P
A

’s
proposal,

the
inform

ation
listed

in
proposed

section
502.505

is
required.

but
is

not
necessarily

a
term

of the
N

M
P

.
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P
roposed

section
502.51

5
incorporates

the
sam

e
term

s
for

the
N

M
P

w
ith

respect
to

land

application
as

set
forth

in
the

federal
rule.

T
he

language
in

502.5
15

is
alm

ost
com

pletely
taken

from
the

federal
rule,

40
C

.F.R
.

§122.42(e)(5).
S

pecifically,
Illinois

E
P

A
proposes

that
the

term
s

include
the

fields
for

land
application,

the
properly

developed
rates

of
application,

and
land

application
tim

ing
restrictions.

P
roposed

section
502.515(b).

P
roposed

subsection
502.515(c)

states
the

federal
requirem

ent
that

the
term

s
of

the
N

M
P

m
ust

address
rates

of
application

as
determ

ined
by

the
narrative

approach
or

the
linear

approach.

T
he

A
gency

proposes
setting

forth
the

linear
approach,

w
ithout

m
odification,

in
section

502.515(d),
and

the
narrative

approach,
w

ithout
m

odification,
in

proposed
section

502.515(e).

See
40

C
.F.R

.
§122.42(e)(5)(i);

supra
pp.

24-27.

c.
C

hanges
to

the
N

M
P

T
he

Illinois
E

P
A

’s
proposal

contains
the

sam
e

restrictions
on

changing
the

N
M

P
as

found

in
the

federal
rule.

P
roposed

section
502.520;

See
40

C
.F.R

.
§122.42(e)(6);

su
p
ra

p
.2

8
.

6
4

A

perm
itted

C
A

FO
w

ill
be

able
to

m
ake

changes
to

non-term
portions

of
the

N
M

P
w

ithout
public

notification.
P

roposed
section

502.520(b)(l).
H

ow
ever,

if
the

proposed
change

is
to

a
term

of

the
N

M
P

,
public

notification
is

necessary.
P

roposed
section

502.520(b)(2).
If

the
A

gency

considers
the

proposed
change

substantial,
the

public
is

provided
an

opportunity
to

review
and

com
m

ent
on

the
change.

P
roposed

section
502.520(b)(3).

For
substantial

changes,
the

A
gency

m
ust

follow
the

sam
e

process
for

subm
itting

public
com

m
ents,

hearing
requests.

holding

hearings,
and

responding
to

com
m

ents
as

for
draft

general
perm

its
as

explained
in

proposed

section
502.3

10(d)
through

(f).
A

change
is

substantial
if,

like
under

the
federal

rule,
it

is
likely

to
increase

the
risk

o
f

nutrient
transport

to
w

aters
of

the
U

nited
States.

P
roposed

section

64
L

ike
the

federal
rule,

calculation
of

the
m

axim
um

am
ount

o
f

livestock
w

aste
to

be
land

applied
required

under
proposed

section
502.5l5(d)(3)

and
502.5

15(e)(3)
are

not
subject

to
section

502.520,
C

hanges
to

the
N

utrient
M

anagem
ent

Plan.
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502.520(d)(4).
In

particular.
adding

a
new

field
or

new
crop

under
either

approach
is

a

substantial
change.

P
roposed

section
502.520(d)(l)

and
(3).

U
nder

the
linear

approach,
any

change
to

the
m

axim
um

application
rate

is
a

substantial
change.

P
roposed

section
502.520(d)(2).

S
im

ilarly,
under

the
narrative

approach,
changes

to
the

m
axim

um
am

ount
o
f

nitrogen
and

phosphorous
derived

from
all

sources
for

each
crop

are
substantial.

Id.

V
I.

T
E

C
H

N
IC

A
L

F
E

A
S

IB
IL

IT
Y

A
N

D
E

C
O

N
O

M
IC

JU
S

T
IF

IC
A

T
IO

N

S
ection

27(a)
of

the
A

ct
requires

the
B

oard
to

consider
the

technical
feasibility

and

econom
ic

reasonableness
of

all
substantive

rulem
aking

proposals.
T

he
proposed

regulations
do

not
require

the
installation

of
any

particular
technology,

butthe
effluent

lim
itations

and
proposed

state
technical

standards
do

place
requirem

ents
on

the
C

A
FO

production
and

land
application

areas
that

m
ust

be
evaluated

for
technical

feasibility
and

econom
ic

reasonableness.

A
.

T
echnical

F
easibility

-
P

roduction
A

rea

T
he

effluent
lim

itations
for

the
C

A
F

O
production

area
can

be
sum

m
arized

as
requiring

the
C

A
F

O
to

design,
operate

and
m

aintain
its

facility
such

that
a

discharge
w

ill
not

occur
in

dry

w
eather

and
a

discharge
w

ill
oniy

occur
in

storm
events

larger
than

a
25-year,

24-hour
event.

A
n

exception
to

this
w

ould
be

sw
ine,

poultry
and

veal
facilities

that
are

classified
as

new
sources

under
the

2008
rule,

w
hich

m
ust

achieve
a

no
discharge

effluent
lim

itation.

In
general,

the
production

area
effluent

lim
itations

do
not

require
installation

of
a

particular
technology

or
use

of
particular

equipm
ent

to
com

ply.
O

ne
exception

is
the

requirem
ent

to
install

a
depth

m
arker

in
lagoons

that
are

exposed
to

the
elem

ents
w

hich
is

already
com

m
only

done
at

m
any

C
A

F
O

s.
T

he
regulations

do
require

C
A

F
O

s
to

m
anage

their

livestock
w

aste.
T

his
can

be
achieved

through
design

of
the

facility
to

m
anage

and
store

sufficient
quantities

of
livestock

w
aste,

or
it

can
be

achieved
through

the
num

ber
of

anim
als
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housed
at

one
tim

e
and

the
length

of
tim

e
each

anim
al

is
housed.

T
he

federal
C

A
FO

regulations

and
Illinois

E
P

A
’s

proposal
attem

pts
to

m
aintain

the
greatest

possible
degree

of
flexibility

on
the

part
o
f

the
producer

to
select

technologies,
m

ethods
and

practices
that

w
ork

best
at

their

individual
facility

and
also

m
inim

ize
transport

ofpollutants
to

w
aters

of
the

U
nited

States.
T

hese

requirem
ents

are
technically

feasible
for

all
size

facilities,
including

m
edium

and
designated

C
A

F
O

s.
S

m
aller

facilities
have

even
m

ore
flexibility

than
larger

facilities
to

adjust
either

the

quantity
of

w
aste

produced
or

their
ability

to
store

and
m

anage
additional

w
aste.

T
he

regulations
require

all
C

A
F

O
s

subject
to

section
502.610(1)

to
have

180
days

of

storage.
A

gain,
this

am
ount

of
storage

can
be

reached
through

design
of

sufficient
storage

or

through
housing

the
appropriate

num
ber

o
f

anim
als.

B
ecause

the
L

M
F

A
currently

requires
150

days
o
f

storage
for

non-lagoon
structures

and
270

days
of

storage
for

lagoons
at

those
facilities

regulated
by

the
Illinois

D
epartm

ent
o
f

A
griculture,

the
A

gency
has

concluded
that

this

requirem
ent

w
ill

be
technically

feasible
for

all
C

A
F

O
s

in
Illinois.

B
.

T
echnical

F
easibility

-
L

an
d

A
pplication

A
rea

T
here

are
three

m
ajor

categories
of

land
application

m
ethods:

surface
(broadcast)

application,
incorporation

(surface
application

w
here

the
w

aste
is

m
ixed

w
ith

the
soil)

and

injection.
T

he
follow

ing
provides

a
brief

explanation
o
f

the
types

of
equipm

ent
used

by

producers
to

land
apply

livestock
w

aste
in

each
one

ofthese
three

m
ethods.

Irrigation
equipm

ent,
tank

w
agons,

m
anure

spreaders
and

other
com

m
on

equipm
ent

are

used
to

surface
apply

livestock
w

aste
w

ithout
incorporation.

Irrigation
equipm

ent
com

m
only

used
includes

center
pivot

irrigation
units

and
traveling

guns
that

spray
the

m
anure

into
the

air.

T
his

irrigation
equipm

ent
is

m
any

tim
es

connected
to

the
m

anure
storage

structures
and

the

m
anure

is
directly

pum
ped

through
pipes

or
hoses

to
the

irrigation
equipm

ent.
T

ank
w

agons
are
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com
m

only
used

to
spread

liquid
livestock

w
aste

using
a

splash
plate

or
nozzles

to
apply

the

livestock
w

aste
onto

the
surface

of
the

ground.
Solid

m
anure

is
com

m
only

applied
by

m
anure

spreaders
developed

to
handle

w
aste

in
a

solid
form

by
m

echanically
spreading

m
anure

through

the
air

onto
the

ground.
T

ank
w

agons
and

m
anure

spreaders
are

com
m

only
used

to
haul

the

livestock
w

aste
from

the
livestock

w
aste

storage
structure

to
the

land
application

site.

C
hisel

plow
s,

discs,
field

cultivators,
and

other
com

m
on

soil
tillage

equipm
ent

are
used

to

incorporate
livestock

w
aste

into
the

soil.
T

he
livestock

w
aste

m
ay

be
applied

to
the

surface
of

the
ground

w
ith

the
sam

e
equipm

ent
that

provides
the

soil
tillage.

or
the

livestock
w

aste
m

ay
be

applied
w

ith
equipm

ent
(i.e.

tank
w

agons
or

m
anure

spreaders)
that

is
follow

ed
by

a
separate

pass
of

soil
tillage

equipm
ent

that
incorporates

the
livestock

w
aste

into
the

soil.

M
anure

injection
equipm

ent
is

com
m

only
used

to
inject

liquid
livestock

w
aste

into
the

soil.
T

his
equipm

ent
uses

steel
knives,

disc
blades,

tines
or

sw
eeps

to
slice

the
soil.

T
he

livestock

w
aste

is
placed

directly
in

the
open

slot
in

the
soil

behind
the

steel
knives,

disc
blades,

tines
or

sw
eeps.

D
isc

blades
or

other
equipm

ent
on

the
livestock

w
aste

injection
equipm

ent
then

closes

the
slot

over
the

injected
liquid

livestock
w

aste.
W

aste
is

com
m

only
injected

3-7
inches

deep

into
the

soil.
L

ivestock
w

aste
can

be
pum

ped
from

storage
through

pipes
and

hoses
to

the

injection
equipm

ent.
T

ank
w

agons
w

ith
injection

equipm
ent

are
also

used
to

inject
livestock

w
aste

into
the

ground.

T
he

equipm
ent

and
technology

used
in

the
land

application
of

livestock
w

aste
is

w
idely

available
and

in
use

today
throughout

the
agricultural

regions
of

Illinois.
T

he
proposed

regulations
do

not
m

andate
the

use
of

any
particular

land
application

technology
or

equipm
ent,

but
do

attem
pt

to
provide

som
e

additional
flexibility

to
producers

that
use

technologies
w

hich
are

intended
to

help
lim

it
the

transport
of

pollutants.
U

nder
certain

conditions,
the

proposed
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regulations
provide

additional
flexibility

for
producers

that
use

injection
and

incorporation
over

broadcast
surface

application
w

ithout
incorporation.

T
he

effluent
lim

itations
for

the
land

application
consist

of
B

M
P

s
that

are
designed

to

lim
it

the
transport

o
f

pollutants
to

w
aters

of
the

U
nited

States.
Szipra

pp.59-75.
T

he
B

M
Ps

required
by

the
proposal

include
choices

betw
een

various
alternatives

to
allow

flexibility
to

the

C
A

F
O

.
T

hese
B

M
P

s
are

in
com

m
on

use
in

Illinois
today

and
are

technically
feasible

w
hen

the

C
A

F
O

ow
ner

or
operator

plans
ahead

to
adjust

the
land

application
of

livestock
w

aste
to

m
eet

the

requirem
ents.

T
he

inform
ation

subm
itted

in
this

S
tatem

ent
of

R
easons

and
accom

panying
T

SD

should
dem

onstrate
to

the
B

oard
that

the
proposed

B
M

P
s

are
already

available
and

in
com

m
on

use
in

Illinois
today

and
are

therefore
technically

feasible.
In

addition,
for

any
producer

that

finds
difficulty

im
plem

enting
any

particular
B

M
P

there
is

the
opportunity

to
select

an
alternative

or
dem

onstrate
to

the
A

gency
that

an
equivalent

alternative
is

acceptable.

C
.

E
conom

ic
R

easonableness
-

P
roduction

A
rea

and
L

an
d

A
pplication

A
rea

B
ecause

the
proposed

regulation
does

not
require

installation
of

any
particular

production

area
technology,

it
is

difficult
to

quantify
the

econom
ic

costs
associated

w
ith

com
pliance

w
ith

the
proposed

section
for

Illinois
C

A
F

O
s.

M
any

C
A

F
O

s
in

Illinois
currently

im
plem

ent
these

requirem
ents

either
as

a
result

of
sim

ilar
requirem

ents
under

the
L

M
F

A
or

based
on

the
existing

requirem
ents

in
the

Illinois
C

A
FO

general
perm

it.
If

a
C

A
F

O
is

required
to

build
additional

storage
capacity,

dispose
of

stored
livestock

w
aste

m
ore

frequently,
or

house
few

er
anim

als
to

reduce
livestock

w
aste

as
a

result
of

these
regulations,

there
w

ill
be

an
econom

ic
im

pact
on

those

facilities.
B

ased
on

the
lim

ited
inform

ation
available,

the
A

gency
believes

these
additional

costs

are
econom

ically
reasonable

and
that

they
are

sufficiently
balanced

by
the

econom
ic

benefits
to

the
public

and
the

environm
ent.
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Sim
ilarly,

the
B

M
Ps

required
by

the
proposed

rule
for

the
land

application
area

are

already
used

as
good

agricultural
m

anagem
ent

practices
at

m
any,

if
not

m
ost,

of
the

better

perform
ing

Illinois
C

A
FO

s
already

under
the

L
M

FA
,

N
PD

E
S

general
perm

it,
or

U
nited

States

D
epartm

ent
of

A
griculture

conservation
program

s.
For

som
e

facilities,
there

is
likely

to
be

no

additional
cost

to
com

ply
w

ith
these

rules
outside

of
the

sm
all

adm
inistrative

cost
related

to

subm
ittal

of
the

appropriate
paperw

ork
to

the
A

gency
to

dem
onstrate

com
pliance.

W
ith

regard

to
the

econom
ic

reasonableness
of

the
land

application
area

requirem
ents.

w
hile

the
proposed

rule
provides

great
flexibility

to
determ

ine
how

best
to

com
ply,

there
are

certain
specific

requirem
ents

of
the

proposed
rule

that
are

likely
to

increase
costs

for
certain

C
A

FO
s

because
the

A
gency

has
prohibited

a
field

or
portions

of
a

field
from

use
for

land
application

of
livestock

w
aste

because
of

the
high

risk
that

application
w

ould
result

in
transport

of
pollutants

from
the

field
to

w
aters

of
the

U
nited

States.
If

a
producer

has
to

abandon
certain

fields
or

parts
of

fields

(e.g.,
to

com
ply

w
ith

setback
requirem

ents)
or

apply
to

those
fields

less
frequently,

there
w

ill
be

an
econom

ic
cost

of
the

proposed
land

application
requirem

ents
to

the
producer.

B
ased

on
the

lim
ited

inform
ation

available
from

U
SE

PA
,

the
A

gency
believes

these
additional

costs
are

econom
ically

reasonable
and

that
they

are
sufficiently

balanced
by

the
econom

ic
benefits

to
the

public
and

the
environm

ent.

B
ecause

of
the

flexibility
provided

to
the

ow
ner

or
operator

to
choose

how
to

com
ply

w
ith

both
the

production
area

and
land

application
area

requirem
ents,

it
is

very
difficult

to

reliably
estim

ate
the

cost
of

the
proposed

rules.
U

SE
PA

attem
pted

to
study

and
highlight

the

costs
of

the
2003

and
2008

C
A

FO
regulations.

T
he

cost
discussion

in
the

2003
rule

pream
ble

is

found
at

68
Fed.

R
eg

7242—
7250.

T
he

discussion
of

econom
ic

im
pacts

of
the

2008
rule

pream
ble

is
found

at
73

Fed.
R

eg.
7046

8-70470.
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U
S

E
P

A
’s

2003
rule

found
a

total
societal

cost
of

that
regulation

to
be

$335
m

illion

annually
in

2001
dollars.

H
ow

ever,
this

includes
the

cost
to

the
regulated

com
m

unity
and

the

cost
to

delegated
states

(including
Illinois)

to
im

plem
ent

the
rule.

F
or

regulated
facilities,

U
S

E
P

A
estim

ated
a

total
cost

of
$283

m
illion

per
year

for
large

C
A

F
O

s,
$39

m
illion

per
year

for

m
edium

C
A

FO
s

and
$4

m
illion

per
year

for
designated

C
A

FO
s

for
a

total
of

$326
m

illion.

T
hese

figures
include

the
assum

ption
that

approxim
ately

3
percent

of
C

A
F

O
s

m
ay

be
vulnerable

to
facility

closure
as

a
result

of
the

2003
regulations.

T
he

federal
pream

ble
to

the
2003

rule,

T
able

8.1.—
A

nnual
P

re-T
ax

C
ost

of
the

R
ule,

$2001,
provides

a
breakdow

n
of

U
SE

PA
’s

estim
ated

costs
by

sector.
See

68
Fed.

R
eg.

7243—
7244.

T
he

largest
costs

are
attributable

to
the

dairy
sector

at
$151.1

m
illion.

T
he

veal
sector

is
estim

ated
to

have
no

cost
associated

w
ith

the

new
rule.

D
ue

to
the

flexibilities
in

the
rule.

the
costs

to
any

individual
facility

m
ay

vary.

H
ow

ever,
using

U
S

E
P

A
’s

totals
from

the
2003

rule,
it

is
estim

ated
that

the
federal

C
A

FO
rule

w
ill

have
an

average
annual

cost
of

$2L
765

per
C

A
FO

.
For

large
C

A
F

O
s.

the
cost

w
ould

be

closer
to

$26,912
per

year
and

for
m

edium
C

A
F

O
s

the
average

estim
ated

cost
w

ould
be

$8.783

per
year.

F
or

sw
ine

C
A

F
O

s,
U

S
E

P
A

estim
ated

the
annual

costs
to

be
relatively

low
at

$6,346

for
large

C
A

F
O

s
and

$6,397
for

m
edium

C
A

F
O

s.
See

A
ttachm

ent
J.

“C
ost

M
ethodology

for
the

F
inal

R
evisions

to
the

N
ational

P
ollutant

D
ischarge

E
lim

ination
S

ystem
R

egulation
and

the

E
ffluent

G
uidelines

for
C

oncentrated
A

nim
al

F
eeding

O
perations”

(U
S

E
P

A
D

ecem
ber

2002).

In
the

2008
rule,

U
S

E
P

A
determ

ined
that

no
changes

w
ere

being
m

ade
to

technical

requirem
ents

and
the

only
cost

changes
betw

een
the

2003
and

2008
rules

w
ere

the
result

of

changed
adm

inistrative
costs.

W
ith

regard
to

the
adm

inistrative
costs

for
the

producers.
U

SE
PA

concluded
that

reduced
adm

inistrative
costs

as
a

result
of

few
er

C
A

F
O

s
seeking

perm
it

coverage,

subtracted
from

increased
adm

inistrative
costs

for
additional

N
M

P
requirem

ents
and

costs
for
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dem
onstrating

com
pliance

w
ith

the
agricultural

storm
w

ater
exem

ption
w

ould
result

in
a

very

sm
all

decrease
in

adm
inistrative

costs
under

the
2008

rule.
N

o
analysis

has
been

perform
ed

by

U
S

E
P

A
of

the
econom

ic
im

pact
of

the
P

ork
P

roducers
decision,

but
it

w
ould

be
logical

to

conclude
that

decision
w

ould
further

decrease
adm

inistrative
costs

w
ith

no
corresponding

increase
to

N
M

P
costs.

In
m

aking
these

cost
calculations

for
the

2008
rule,

U
S

E
P

A
assum

ed

that
25

percent
few

er
C

A
F

O
s

w
ould

seek
perm

it
coverage

follow
ing

W
aterkeeper.

See
73

Fed.

R
eg.

70469.
It

seem
s

that
follow

ing
P

ork
P

roducers
and

based
on

Illinois
E

P
A

’s
recent

experience
w

ith
C

A
F

O
perm

itting,
few

er
C

A
F

O
s

w
ill

need
to

apply
for

N
P

D
E

S
perm

its
in

Illinois
than

w
as

assum
ed

in
U

S
E

P
A

’s
2003

or
2008

econom
ic

analysis.

In
developing

the
2003

C
A

FO
rule,

U
S

E
P

A
also

attem
pted

to
quantify

the
econom

ic

benefit
of

the
2003

regulations
w

here
it

w
as

possible
to

do
so.

See
68

Fed.
R

eg.
7234—

723
5.

T
hough

all
econom

ic
benefits

of
the

federal
rule

could
not

be
easily

quantified,
they

did
arrive

at

a
range

of
betw

een
$204

m
illion

and
$355

m
illion

per
year

(in
2001

dollars)
of

econom
ic

benefits
from

the
pollutant

reductions
attributable

to
large

C
A

FO
s.

Id.
A

lthough
som

e

requirem
ents

applicable
to

large
C

A
F

O
s

changed
in

the
2008

rule,
U

S
E

P
A

did
not

find
a

change

to
the

econom
ic

benefit
o
f

the
2008

rule
from

2003
rule.

T
he

largest
category

of
econom

ic

benefits
w

as
found

to
be

“recreational
and

non-use
benefits

from
im

proved
w

ater
quality

in

freshw
ater

rivers,
stream

s,
and

lakes”
at

a
benefit

of
$166.2

m
illion

to
$298.6

m
illion.

Id.

G
iven

the
inform

ation
provided

by
U

S
E

P
A

in
developm

ent
of

the
federal

C
A

FO
rule,

Illinois
E

PA
has

concluded
that

the
costs

to
m

ost
C

A
F

O
s

associated
w

ith
com

pliance
w

ith
the

proposed
regulation

w
ill

be
econom

ically
reasonable.

In
addition,

Illinois
E

P
A

has
concluded

that
both

the
land

application
area

and
production

area
requirem

ents
of

the
proposed

rule
are

technically
feasible

and
rely

on
w

idely
available

existing
equipm

ent,
m

ethods
and

practices.
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V
II.

A
F

F
E

C
T

E
D

F
A

C
IL

IT
IE

S
A

N
D

O
U

T
R

E
A

C
H

A
.

A
ffected

F
acilities

In
general,

the
proposed

regulations
are

intended
to

cover
perm

itted
C

A
F

O
s.

Som
e

provisions
of

the
proposed

rule,
how

ever,
im

pact
all

C
A

F
O

s
m

eeting
the

definition
of

a
large

C
A

FO
.

A
dditionally,

the
proposed

changes
to

P
art

501,
are

applicable
to

all
livestock

m
anagem

ent
facilities

and
livestock

w
aste

handling
facilities

regardless
of

w
hether

they
are

a

C
A

FO
or

w
hether

they
have

a
perm

it
from

Illinois
E

P
A

.
T

he
changes

to
Part

501
are

prim
arily

non-substantive,
clean-up

am
endm

ents
to

create
consistency

betw
een

Parts
501,

502
and

the
A

ct.

It
is

difficult
to

give
an

accurate
num

ber
of

C
A

F
O

s
in

Illinois.
N

o
com

prehensive
state

or
national

inventory
of

Illinois
C

A
F

O
s

exists
at

this
tim

e.
F

ollow
ing

the
adoption

of
the

2003

C
A

FO
rule

by
U

S
E

P
A

,
the

A
gency

estim
ated

that
Illinois

m
ay

have
had

approxim
ately

500
large

C
A

F
O

s
and

2,700
m

edium
C

A
FO

s.
W

ith
the

change
brought

about
by

the
W

aterkeeper
and

P
ork

P
roducers

decisions,
it

is
im

possible
to

specify
how

m
any

of
these

w
ould

now
be

required

to
obtain

an
N

P
D

E
S

perm
it

because
a

site-specific
evaluation

is
required

to
determ

ine
w

hether

the
C

A
FO

is
discharging.

Illinois
E

P
A

is
in

the
process

of
developing

a
C

A
F

O
inventory.

C
urrently,

the
A

gency
is

attem
pting

to
construct

the
inventory

from
an

Illinois
D

epartm
ent

of

P
ublic

H
ealth

database
of

over
800

dairy
operations

w
hich

are
inspected

by
that

A
gency

and
a

list
of

1,400
perm

its
that

have
been

issued
by

the
Illinois

D
epartm

ent
of

A
griculture

under
the

L
M

F
A

since
1996.

See
A

ttachm
ent

K
and

A
ttachm

ent
L.

respectively.

T
he

existing
C

A
FO

general
perm

it
(IL

A
O

1)
w

as
issued

on
O

ctober
20,

2009.
A

s
of

the

date
of

this
filing,

Illinois
has

approxim
ately

35
C

A
F

O
s

covered
by

that
G

eneral
P

erm
it

or

proposed
to

be
covered

by
that

perm
it.
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B
.

O
u
treach

T
he

A
gency

conducted
extensive

outreach
activities

in
developing

this
proposal.

In
late

2004.
the

A
gency

initially
circulated

a
draft

of
proposed

regulations
to

a
list

of
over

thirty

stakeholders
that

consisted
prim

arily
of

interested
parties

from
the

environm
ental

and
agriculture

com
m

unities.
See

A
ttachm

ent
M

,
2004

S
takeholder

M
ailing

L
ist.

Shortly
after

receiving
w

ritten

com
m

ents
from

these
stakeholders

in
early

2005,
the

W
aterkeepei-

case
w

as
decided

by
the

2
’

C
ircuit

C
ourt

of
A

ppeals,
and

the
A

gency
suspended

its
rulem

aking
activities

until
U

SE
PA

finalized
w

hat
w

ould
becom

e
the

2008
rule.

D
uring

the
process

of
updating

the
A

gency’s
regulations

to
conform

to
the

2003
and

2008

rule,
the

A
gency

determ
ined

that
extensive

technical
decisions

needed
to

be
m

ade,
and

therefore,

a
m

ore
stakeholder

involvem
ent

w
ould

assist
in

the
decision-m

aking
process.

A
s

a
result,

a

sm
aller

stakeholder
advisory

w
orkgroup

(S
takeholder

W
orkgroup)

convened
allow

ing

representatives
from

the
various

affected
entities

to
contribute

to
the

final
w

ork
product.

In

particular,
that

group
attem

pted
to

draft
language

for
w

inter
application

provisions
in

the

proposed
section

502.630
and

the
requirem

ents
for

phosphorus
application

rates
and

lim
itations

found
in

the
proposed

section
502.6

15.

S
takeholder

W
orkgroup

first
m

et
on

D
ecem

ber
22,

2009.
A

t
least

five
additional

m
eetings

w
ere

held
in

2010.
Sign-in

sheets
for

these
m

eetings
are

provided
in

A
ttachm

ent
N

.

O
n

O
ctober

15,
2010,

the
A

gency
distributed

a
com

prehensive
draft

proposal
to

the
stakeholders

and
requested

com
m

ents
by

N
ovem

ber
10,

2010.
T

he
A

gency
received

a
joint

com
m

ent
from

the
follow

ing
groups:

Illinois
B

eef
A

ssociation,
Illinois

Farm
B

ureau,
U

niversity
of

Illinois

E
xtension,

Illinois
M

ilk
P

roducers
A

ssociation
and

Illinois
P

ork
P

roducer
A

ssociation.

C
om

m
ents

on
behalf

of
the

environm
ental

stakeholders
w

ere
also

received
individually

from
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P
rairie

R
ivers

N
etw

ork.
Illinois

C
itizens

for
C

lean
A

ir
and

W
ater.

M
r

A
rnold

L
eder.

and
M

r.

Jim
F

rancis.

A
second

draft
proposal

w
as

subm
itted

to
U

S
E

P
A

on
D

ecem
ber

1,
2010.

and
com

m
ents

w
ere

received
from

U
S

E
P

A
on

January
14,

2011.
A

fter
r
e
v

i
e
w

i
n

g
c
o

m
m

e
n

t
s

f
r
o

m
the

stakeholders
and

U
S

E
P

A
,

the
A

gency
held

an
additional

S
takeholder

W
orkgroup

m
eeting

on

M
arch

15,
2011

to
discuss

possible
changes

necessary
to

address
U

S
E

P
A

’s
com

m
ents.

O
n

M
ay

18,
2011.

the
A

gency
circulated

to
U

S
E

P
A

and
the

stakeholders
a

revised
draft

responding
to

their
com

m
ents.

D
uring

the
sum

m
er

of
2011,

the
A

gency
held

m
eetings

w
ith

U
S

E
P

A
to

resolve
U

S
E

P
A

’s

rem
aining

com
m

ents.
T

he
A

gency
also

m
et

separately
w

ith
producer

groups
and

environm
ental

groups
to

a
tte

m
p

t
to

resolve
any

rem
aining

issues
w

ith
the

draft
regulations.

W
hile

consensus

could
not

be
achieved

on
all

issues,
this

proposal
to

the
B

oard
is

the
culm

ination
ofthose

efforts.

V
III.

S
Y

N
O

P
S

IS
O

F
T

E
S

T
IM

O
N

Y

T
he

Illinois
E

P
A

anticipates
presenting

three
w

itnesses
during

the
B

oard’s
hearings

on

this
proposal.

T
he

w
itnesses

are
A

gency
em

ployees
w

ithin
the

D
ivision

of
W

ater
P

ollution

C
ontrol.

T
hey

are
(1)

S
anjay

Sofat,
D

ivision
M

anager;
(2)

B
ruce

Y
urdin,

Field
O

perations

Section
M

anager;
and

(3)
D

an
H

eacock,
F

acility
E

valuation
U

nit
M

anager,
P

erm
its

Section.
T

he

A
gency

reserves
the

right
to

call
additional

w
itnesses

if
necessary

during
the

course
of

hearings

in
this

m
atter.

It
is

also
expected

that
the

A
gency

w
ill

m
ake

additional
staff

available
to

answ
er

specific
questions

raised
by

the
B

oard
or

interested
parties.

T
he

follow
ing

is
a

brief
sum

m
ary

of

the
topics

of
testim

ony
for

each
of

the
A

gency
w

itnesses.

S
anjay

Sofat
m

anages
the

D
ivision

of
W

ater
P

ollution
C

ontrol.
M

anagem
ent

of
this

D
ivision

includes
supervision

of
the

F
ield

O
perations,

P
erm

itting,
C

om
pliance

A
ssurance.
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Surface
W

ater,
and

W
ater

Q
uality

S
tandards

S
ections.

Illinois
E

P
A

anticipates
that

M
r.

Sofat

w
ill

testify
regarding

policy
considerations

underlying
the

Illinois
E

P
A

’s
proposed

state

technical
standards.

M
r.

Sofat
is

also
expected

to
testify

and
respond

to
questions

regarding
the

agricultural
storm

w
ater

exem
ption.

requirem
ents

applicable
to

unperm
itted

large
C

A
F

O
s,

the

provisions
requiring

subm
ittal

to
Illinois

E
P

A
of

inform
ation

required
under

the
federal

C
A

FO

reporting
rule,

and
the

econom
ic

reasonableness
of the

A
gency’s

proposal.

B
ruce

Y
urdin

m
anages

the
field

staff
in

the
D

ivision
of

W
ater

P
ollution

C
ontrol’s

seven

Field
O

ffices,
five

of
w

hich
house

C
A

FO
inspectors.

H
e

w
ill

present
testim

ony
and

answ
er

questions
related

to
C

A
FO

inspections
and

com
pliance

activities.
M

r.
Y

urdin
w

ill
also

explain

the
requirem

ents
and

lim
itations

on
the

land
application

of
livestock

during
w

inter,
the

requirem
ents

applicable
to

livestock
w

aste
handling

facilities
or

livestock
w

aste
m

anagem
ent

facilities
that

are
not

C
A

F
O

s
or

are
not

required
to

obtain
an

N
P

D
E

S
perm

it,
the

process
for

C
A

FO
designation,

and
the

recordkeeping
and

annual
reporting

requirem
ents

in
the

proposed

rule.
H

is
testim

ony
w

ill
also

address
affected

facilities.

D
an

H
eacock

supervises
the

unit
w

ithin
the

D
ivision

of
W

ater
P

ollution
C

ontrol
P

erm
its

S
ection

that
review

s
and

issues
perm

its
for

C
A

F
O

s
and

coverage
under

the
C

A
F

O
general

perm
it

to
individual

C
A

F
O

s.
In

addition
to

explaining
the

requirem
ents

in
the

proposal
related

to
perm

it

applications
and

issuance,
M

r.
H

eacock
w

ill
testify

to
the

general
requirem

ents
of

Illinois’
state

technical
standards,

the
nutrient

m
anagem

ent
plan,

and
their

technical
feasibility.

H
e

w
ill

also

explain
the

technical
standards

and
effluent

lim
itations

applicable
to

perm
itted

C
A

FO
s

and

unperm
itted

large
C

A
F

O
s.

F
inally,

M
r.

H
eacock

w
ill

testify
to

the
requirem

ents
that

address

w
hen

a
C

A
FO

m
ay

land
apply

livestock
w

a
s
t
e

a
t

the
nitrogen

or
phosphorus

application
rate.
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IX
.

S
U

P
P

O
R

T
IN

G
D

O
C

U
M

E
N

T
S

A
.

D
ocum

ents
R

elied
U

pon

T
he

Illinois
A

dm
inistrative

Procedure
A

ct
provides

that
all

proposed
rulem

akings
m

ust

include:

a
descriptive

title
or

other
description

of
any

published
study

or
research

report
used

in
developing

the
rule,

the
identity

of
the

person
w

ho
perform

ed
such

study,
and

a
description

of
w

here
the

public
m

ay
obtain

a
copy

of
any

such
study

or
research

report.
If

the
study

w
as

perform
ed

by
an

agency
or

by
a

person
or

entity
that

contracted
w

ith
the

agency
for

the
perform

ance
of

the
study,

the
agency

shall
also

m
ake

copies
of

the
underlying

data
available

to
m

em
bers

of the
public

upon
request

ifthe
data

are
not

protected
from

disclosure
under

the
Freedom

of Inform
ation

A
ct.

5
IL

C
S

l00/5-40(b)(3.5).
T

he
B

oard’s
procedural

rules
require

the
sam

e
inform

ation
to

be

included
w

ith
any

rulem
aking

proposal
filed

w
ith

the
B

oard
in

35
Ill.

A
dm

.
C

ode
102.202(e).

A

com
plete

list
of

the
published

studies
and

other
docum

ents
relied

upon
by

the
A

gency
in

developing
this

proposal
is

provided
in

A
ttachm

ent
0

,
L

ist
of

D
ocum

ents
U

sed
in

D
eveloping

the
Proposal.

T
his

list
includes

all
the

references
provided

in
the

A
gency’s

T
SD

as
w

ell
as

som
e

additional
references

relied
on

in
rule

developm
ent

and
the

Statem
ent

of
R

easons.
T

he
A

gency

did
not

perform
any

new
studies,

nor
did

the
A

gency
contract

w
ith

any
outside

entities
to

perform
any

studies
for

the
developm

ent
of

this
rulem

aking
proposal.

B
ecause

no
studies

w
ere

conducted,
there

is
no

underlying
data

m
eeting

the
requirem

ents
of

5
IL

C
S

100/5-40(b)(3.5).

B
.

In
co

rp
o
ratio

n
s

by
R

eference
and

A
ttachm

ents

W
hile

A
ttachm

ent
0

provides
a

com
plete

list
of

all
docum

ents
and

studies
used

in

developing
the

proposal,
this

section
of

the
Statem

ent
of

R
easons

provides
a

L
ist

of
D

ocum
ents

A
ttached

to
this

rulem
aking

proposal.
T

his
L

ist
of

D
ocum

ents
A

ttached
is

a
com

pilation
of

the

key
docum

ents
used

by
the

A
gency

in
developing

this
proposal

that
are

being
provided

to
the

B
oard

as
exhibits.

T
his

list
includes

both
the

key
docum

ents
that

are
necessary

for
the

B
oard

and
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the
public

to
understand

the
A

gency’s
proposal

as
w

ell
as

the
docum

ents
required

to
com

ply
w

ith

section
102.202(d)

of
the

B
oard’s

procedural
rules.

T
hat

provision
requires

rulem
aking

proponents
to

subm
it

“{c]opies
of

any
m

aterial
to

be
incorporated

by
reference

w
ithin

the

proposed
rule

pursuant
to

section
5-75

of
the

IA
P

A
[5

IL
C

S
100/5-75].”

S
ection

5-75(a)
of

the

A
P

A
provides:“(a)

A
n

agency
m

ay
incorporate

by
reference,

in
its

rules
adopted

under
S

ection
5

-35,
rules,

regulations,
standards,

and
guidelines

of
an

agency
of

the
U

nited
States

or
a

nationally
or

state
recognized

organization
or

association
w

ithout
publishing

the
incorporated

m
aterial

in
full.

T
he

reference
in

the
agency

rules
m

ust
fully

identify
the

incorporated
m

atter
by

publisher
address

and
date

in
order

to
specify

how
a

copy
of

the
m

aterial
m

ay
be

obtained
and

m
ust

state
that

the
rule,

regulation.
standard.

or
guideline

does
not

include
any

later
am

endm
ents

or
editions.

A
n

agency
m

ay
incorporate

by
reference

these
m

atters
in

its
rules

oniy
if

the
agency,

organization,
or

association
originally

issuing
the

m
atter

m
akes

copies
readily

available
to

the
public.

.
.

T
he

current
version

of
the

B
oard’s

S
ubtitle

E
contains

a
list

of
docum

ents
incorporated

by

reference
at

35
Ill.

A
dm

.
C

ode
501.200.

In
this

proposal,
the

A
gency

has
updated

the
tw

o

references
currently

incorporated
in

section
501.200

w
ith

the
m

ost
current

editions.
T

he

A
gency’s

proposal
also

updates
the

nam
e

and
contact

inform
ation

for
the

publisher
for

those

docum
ents.

In
addition,

the
A

gency
has

added
six

new
docum

ents
to

the
list

of
docum

ents

incorporated
by

reference
into

S
ubtitle

E.
T

hose
eight

incorporations
by

reference
are

listed

below
as

A
ttachm

ents
P

through
W

.
C

opies
of

each
of

these
docum

ents
are

included
w

ith
this

rulem
aking

proposal.
T

he
follow

ing
is

the
list

of
A

ttachm
ents

to
the

A
gency’s

rulem
aking

proposal.

[Z
itachm

ent
L

ist
o

f
D

o
cu

m
en

ts
A

ttach
ed

L
etter

Illinois
E

PA
’s

T
echnical

Support
D

ocum
ent

(TSD
)

B
Federal

R
egister

68:29
(2003),N

ational
Pollutant

D
ischarge

E
lim

ination
System

Perm
it

R
egulation

and
E

ffluent
L

im
itation

G
uidelines

and
Standards

for
C

oncentrated
A

nim
al
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“Illinois
A

gronom
y

H
andbook,

24t1
E

dition,”
U

niversity
of

Illinois,
C

o]lege
o
f

A
griculture.

C
onsum

er
and

E
nvironm

ental
S

ciences.
U

rbana,
IL

,
July

‘
F

eeding
O

perations
(C

A
F

O
s):

Final
rule,

pp.
7

175-7274,
F

ebruary
2003

C
W

alerkeeper
v.

U
.S.

E
nviron,nenral

P
rotection

A
gency,

399
F.3d

486,
490

(
2

1
C

ir.
2005)

D
F

ederal
R

egister
73

:225
(2008),

R
evised

N
ational

P
ollutant

D
ischarge

E
lim

ination
System

P
erm

it
R

egulation
and

E
ffluent

L
im

itation
G

uidelines
for

C
oncentrated

A
nim

al
F

eeding
O

perations
in

R
esponse

to
the

W
aterkeeper

D
ecision:

F
inal

rule,
pp.

70418-70486,
N

ovem
ber

20,
2008

E
N

ational
P

ork
P

roducers
C

ouncil,
et

a!
v.

U
nited

S
tates

E
nvironm

ental
P

rotection
A

gency,
635

F.3d
738

(
5
t1

C
ir.

2011)

F
N

ovem
ber

2008
C

om
piled

C
A

F
O

N
P

D
E

S
R

egulations
and

E
ffluent

L
im

itations
G

uidelines
and

S
tandards

G
F

ederal
R

egister
76:204

(201
1),

N
ational

P
ollutant

D
ischarge

E
lim

ination
S

ystem
(N

P
D

E
S

)
C

oncentrated
A

nim
al

F
eeding

O
peration

(C
A

F
O

)
R

eporting
R

ule:
P

roposed
rule,

pp.
6543

1-65458,
O

ctober
21.

2011

H
D

ecem
ber

22,
2008

C
orrespondence

from
T

inka
H

yde,
D

irector,
W

ater
D

ivision,
U

.S.
E

P
A

,
R

egion
5,

to
M

arcia
W

illhite,
B

ureau
of

W
ater,

Illinois
E

PA

1
D

ecem
ber

8,
201

1
U

S
E

P
A

M
em

orandum
from

Jam
es

A
.

H
anlon,

D
irector

O
ffice

o
f

W
astew

ater
M

anagem
ent,

U
.S.

E
P

A

J
“C

ost
M

ethodology
for

the
F

inal
R

evisions
to

the
N

ational
P

ollutant
D

ischarge
E

lim
ination

S
ystem

R
egulation

and
the

E
ffluent

G
uidelines

for
C

oncentrated
A

nim
al

F
eeding

O
perations,”

D
ecem

ber
2002,

U
nited

S
tates

E
nvironm

ental
P

rotection
A

gency

K
Illinois

D
epartm

ent
P

ublic
H

ealth
D

airy
F

arm
L

ist

L
Illinois

D
epartm

ent
of

A
griculture

P
erm

itted
F

acilities
L

ist

M
2004

S
takeholder

M
ailing

L
ist

N
2009

-
2
0
llS

tak
eh

o
ld

er
W

orkgroup
M

eetings
Sign

In
S

heets

0
L

ist
o
f

D
ocum

ents
and

T
ools

U
sed

in
D

eveloping
the

P
roposal

P
“M

anagem
ent

o
f

M
anure

O
dors,”

A
S

A
E

E
P

379.4
(January

2007),
A

S
A

B
E

A
vailable

from
A

m
erican

S
ociety

o
f

A
gricultural

and
B

iological
E

ngineers,
2950

N
iles

R
oad,

St.
Joseph,

M
I

49085(269-429-0300),
fax

269-429-3852,
h
q
a
sa

b
e
.o

rg

Q
“D

esign
of

A
naerobic

L
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R
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en
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o
f
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b
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d
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p
in

g
a

nutrient
m

an
ag

em
en

t
plan

or
m

aking
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p
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d
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developed.
T

here
are

eight
tools

the
A

gency
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