
BEFORE THE POLLUTION CONTROL BOARD 
OF THE STATE OF ILLINOIS 

EVERGREEN F$, INC., 
Pe~itioner, 

v. 

ILLINOIS ENVIRONMENTAL 
PROTECTION ~GENCY, 

R~spondent. 

) 
) 
) 
) 
) 
) 
) 

PCB ___ _ 
(LUST Pennit Appeal) 

NOTICE OF FILING AND PROOF OF SERVICE 

To: John T. Therriault, Acting Clerk 
Illinois P~llution Control Board 
100 West iRandolph Street 
State of Illinois Building, Suite 11-500 
Chicago, JL 60601 

Bill Ingersoll 
Illinois Environmental Protection Agency 
1021 North Grand Avenue East 
P.O. Box 19276 
Springfield, IL 62794-9276 

PLEASE !fAKE NOTICE that I have today electronically filed with the Office of the 
Clerk ofthe Illin~is Pollution Control Board, pursuant to Board Procedural Rule 101.302 (d), a 
PETITION FOR iREVIEW OF THE AGENCY LUST DECISION, a copy of which is herewith 
served upon the ~ttorneys of record in this cause. 

The undetsigned hereby certifies that a true and correct copy of this Notice of Filing, 
together with a c~py of the document described above, were today served upon counsel of record 
of all parties to tliis cause by enclosing same in envelopes addressed to such attorneys with 
postage fully prepaid, and by depositing said envelopes in a U.S. Post Office Mailbox in 
Springfield, Illin~is on the 16th day of November, 2011. 

Patrick D. Shaw. 

Respectfully submitted, 
EVERGREEN FS, INC., Petitioner 

BY: MOHAN, ALEWELT, PRILLAMAN & ADAMI 

BY: /s/ Patrick D. Shaw 

MOHAN, ALEWELT, PRILLAMAN & ADAMI 
1 North Old CaPltol Plaza, Suite 325 
Springfield, IL 62701-1323 
Telephone: 217/528-2517 
Facsimile: 217/528-2553 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

EVERGREEN F$, INC., ) 
Petitioner, ) 

) 
v. ) PCB ____ _ 

) (LUST Permit Appeal) 
ILLINOIS ENVIRONMENTAL ) 
PROTECTION 4'GENCY, ) 

I Respondent. ) 

I 

~ETITION FOR REVIEW OF AGENCY LUST DECISION 

NOW C~MES Petitioner, Evergreen FS, Inc. ("Evergreen"), pursuant to Section 40 of 

the Illinois Envirtnmental Protection Act, 415 ILCS 5/40, and Part 105 of the Illinois Pollution 

Control Board R~les, 35 Ill. Admin. Code Sections 105.400 through 105.412, and hereby appeals 

I 
the LUST decision issued on October 12,2011, by Respondent Illinois Environmental Protection 

Agency ("Agency"), in which the Agency refused to pay the approved amount, and in support 

thereof states as ~llows: 

1. Evergreen is the owner or operator of a service station located in Dwight, 

Livingston Coun~, Illinois, and assigned LPC#1050255113. 

2. In 12007, a release was reported to the Illinois Emergency Management Agency 

from one or mor underground storage tanks at the site and assigned Incident Number 20070479. 

3. T Office ofthe State Fire Marshall determined that all of the tanks had been 

registered and a 10,000 deductible would apply. 

4. T~ere has been substantial remediation activities conducted on the property 

I 
pursuant to apprqved plans and budgets with over $150,000 in payments from the LUST Fund. 

5. On October 12,2011, Evergreen submitted its application for payment for site 

investigation act+ities performed on the site, in the amount of$12,303.26. 
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6. 0 October 12,2011, the Agency refused to pay the requested amount and 

instead determin d that the payment should be reduced by fifty-percent because "Lust incident 

number 910580 i not eligible for reimbursement." A true and correct copy of the Agency 

decision letter is ttached hereto as Exhibit A. 

7. is appeal is filed thirty-five days from the date on which the Agency sent out 

the letter and is t erefore timely. 

8. T e Agency's decision is wrong. There has been no determination that the 

release for Lust I cident number 910580 was deemed ineligible, nor is there any basis in fact or 

law to deem that rior incident ineligible. The OSFM determines eligibility. The decision also 

purports to appo lon "payment of costs for plans submitted under Section 57.7," whereas the 

application for p ment is not a plan submitted under Section 57.7, (415 ILCS 

5/57.7(c)(4)(E)(d fining "plan"), and thus is an improper apportionment after completion of the 

approved work. inally, the Agency should be denied by res judicata and collateral estoppel 

from raising this . ssue for the first time in 2011 after numerous contrary determinations in this 

clean-up. 

RE, Petitioner, Evergreen, prays that: (a) the Agency produce the Record; 

(b) a hearing be hId; (c) the Board find the Agency erred in its decision, (d) the Board direct the 

Agency to appro e the application for payment in full, (e) the Board award payment of 

attorney's fees; d (f) the Board grant Evergreen such other and further relief as it deems meet 

and just. 

2 

1111 

Electronic Filing - Received, Clerk's Office, 11/16/2011 
            * * * * * PCB 2012-061 * * * * *



Patrick D. Shaw 
MOHAN,ALE 
1 N. Old Capito 
Springfield, IL 
Telephone: 217 
Facsimile: 2171 

EVERGREEN FS, INC., 
Petitioner 

By its attorneys, 
MOHAN, ALEWELT, PRILLAMAN & ADAMI 

By: lsi Patrick D. Shaw 

LT, PRILLAMAN & ADAMI 
·laza, Ste. 325 
701 

, 8-2517 
8-2553 

THIS FILING IS SUBMmED ON RECYCLED PAPER 
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY 

1021 N()Imi GftANC AV'lfNUa: EAsr. P.O. Box 19276. SI"I'tINGI"1El.O.II..UNOIS 62794-9276 - (2 17) 762-2929 
JAMSS R. 'tHOMPSON C&:NT'ER. 1 00 W&:Si RANDOLPH. SUlT'E: 1 1-300. CHICAGO. IL.UNOIS 60601 • (31 2) 614-6026 

PAT QUINN. Go~R LISA BONNETT. 1NT8:"IM OlftECTOFf 

2171782006762 

CERTIFIED MAIL # 

OCT 12 2011 
··_ .. ···?DoD41D 0002 '3"i5lr~7=]'='1lr~-

Evergreen 1"5. lnc. 
Attn: Environmental Management. Inc. 
1154 North Bradfordton Road 
Springfie1d~ Jr.,. 6271 J 

Re: LPC #1050255113 •• Livingston County 
Dwight I Dwight Fuel PS 
808 North Union Street 
Incident-Claim No.: 20070479 - 60412 
Queue Date: July 21,2011 
T~g UST Fiscal File 

Dear Mr. Eichelberger: 

The n1inois Environmental Protecuon Agency (lIlinois EPA) has completed the review of your 
application for payment from the Underground Stol'8.ge Tank (UST) Fund for the abcve
referenced Leaking UST incident pursuant to Section 57.8(a) of the Illinois Environmental 
Protection Act (Act), as amended by Public Act 92-0554 on June 24~ 2002. and 35 Illinois 
Administrative Code (35 Ill. Adm. Code) 734.$ubpart F. 

'fhis infonnation is dated July 21.2011 and VIlIS received by the Illinois EPA on July 21. 2011. 
The application for payment covers the period from Pebnlary 20, 2011 to July 14~ 2011. The 
amount requested is $12,303.26. 

On. July 21,2011. the Illinois EPA received your complete application for payment for this 
claim. As a result ofDlinois EPA's review of this application for payment, a voucher for 
$6,151.63 will be prepared for submission to the Comptroller's Office for payment as funds 
become available hased upon the date the JJlinots EPA received your complete request for 
payment of this application for payment. Sub5cq\Jcnt applications for payment that have 
been/are submitted will be processed based upon the date complete subsequent applica.tion for 
payment request~.re received by the Illinois EPA. This constitutes the TI1inois EPA's final 
action with regard to the above application(s) for payment. 

The deductible amount for thi:5 claim is $10,000.00. which was previQusly withheld from your 
paymc::nt(s). Pursuant to Section 57.8(a)(4) of the At'!. any deductible, a.~ determined pursuant to 
the Office ofthe State Fire Marshal's eligihility and deductibility linal detctn'lination in 

~·4aOa N, MAIN sr .. ~. II ... ' lOS- Ie' t7) 1l$7·7700 I:)B8 PI..AINa. 8bl I HAIIIII!'O" tit .. OD Pt.A,~ IL. s001 &. «M1l 21N-4OOO 
II!:I..oIN,P"eoIITHII1'ATI!:. ELGIN, lL.eol2.~!H.4'7)tc:I&3f3' ~-5407 N. ~. AlII_ HALL., 1:(1. 1"Eo" .... 1L.(ll$14. ~ oeM463 

c;~. a, 2S e. 1"1"'" Sf .. CHAI4O>_.lL. <II 1 DllCO ·(217) a'7eeeoo ~. 2l1O$ W. MAlN ST' .. SiJ!tE 1 18, "'AIIION, 'L. <II2SlIlO· '$ tel 1I11:a."zoo 
COL.I.INS\IIUI:·IOOO M.f\U.1iii?1tUT. ~ IL ~"~.(.I" 1~1:\0 

flltlllNrltDf!)N ~ /014_ 
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Page 2 
: 
i 

i 
accorda:nce with Section 57.9 of the Act. shall be subtracted from any payment invoice paid [0 an 
eligible owner ir operator. 

There ate cost$lfrom this claim that are not being paid. T ... isted in Attachment A are the costs that 
are not being ~id and the reasons ti1e.'Ie costs arc not being paid. 

An l1ndergrou~: storage tank system owner or operator may appeal this decision to the Illinois 
Pollution Can,,) Board. Appeal rights are attached. 

If you have ~ questions or require further assistance. please contact Catherine S. Elston of my 
staffat 217-785-9351. 

Sinccrely~ I 

~,4.~ 
Hernando A. AI,barracin, Manager 
Leaking Underlround Storage Tank Section 

Division ;if R : .. ':. ediatiOD Manasement BureauofL 

HAA:CSI 

ATTACHMENT 
Ii 

C: LeakiJiUST Claims Unit 
Cathy'alston 

:1 
! Ii 

Electronic Filing - Received, Clerk's Office, 11/16/2011 
            * * * * * PCB 2012-061 * * * * *



Appeal Rights 

An under~und storage tank owner or operator may appeal this final decision to the D.linois 
Pollution q,n,1rol Board pursuant to Sections 40 and 57.7(c)(4) of the ~t by filing a petition for 
a hearing ~thin 35 days after the date ofissuance of the final decision. However, the 3S·day 
period may!pe extended. for a period of time not to exceed 90 days by written llotice from the 
owner or oR~ator and the TIlinois EPA within the initial 35-day appeal period. If the owner or 
operator w#jhes to receive a ~O-day extension, a. written request that includes a statement of the 
date the ~ decision was received, along with a copy of this decision. must be sent to the . 
nlinois BP~ as soon as possible. 

For·info~~on regarding the filing of an appeal, please contact: 

D~Y Gunn, Clerk . 
Illin is Pollution Control Board 
Stat of Illinois Center 
'100 est Randolph, Suite I1-S00 
Chi",o~ lL 60601 . 
312l~ 14-3620 

For ~~on regardi1:l.g the filing of an extension, please contact: 

= Enviromnental Protection Agency 
Divi 'on of Legal Counae! 
10211 North Orand Avenue Bast . 
P~C;CBOX 19276 
S' del, iL 62794-9276 
217 ,82-5544 
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Rc: 

I Accounting Deductions ~
'i Attachment A 

LPC #1
1

50255113 -- Livingston County 
Dwight if Dwight Fuel 24 
808 Nj .. h Union Street 
Incidcn Claim No.: 20070479·· 60412 
Queue ate: July 21,2011 
Leakin UST FISCAL FTLE , 

Citations in thi~ attachment are from the Environmental Protection Act (Act). as amended by 
Public Act 92-~r54 on June 24.2002. and 35 fllinois Administrative Code (35 JJ1. Adm. Code). 

Item # Dcscri9~on of Deductions 
:. 

1. $6.11~ 1.63. deduction for costs that require a 50% apportionment of costs pursuant to 
3.5 ~ . Adm. Code 734.640. Pursuant to Section S7.8(m} of the Act, the l11inois EPA 
ma:'1 apportion payment of costs lOt plans submitted under Section S 1.7 of the Act if: 

esc 

a. I The owner or operator was deemed eligible to access the Fund for payment of 
corrective action costs for som.e. but not all, of the under8J'Ound storage tanks 
at the site; and 

b. The owner or operator faj]ed to justify al1 costs attributable to each 
underground storage tank at the site. 

Ii 
Lustlincident number 910580 is not eligible tor reimbursement. 

I 

\ 
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