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TESTIMONY OF GARY P.KING

My nameis GaryKing. I amthemanageroftheDivision ofRemediationManagement

within,theBureauofLandoftheIllinois EnvironmentalProtectionAgency(‘Agency”). I have

beenin my currenttitle sinceMay 1990. Prior to assumingmy currentpositionI wasthesenior

counselfor theBureauofLandwithin theAgency’sDivision ofLegalCounsel.I havebeen

employedattheAgencysince1977. I receivedaB.S. in Civil Engineeringin 1974from

ValparaisoUniversityandaJ.D. in 1977 from thesameuniversity.

I havetestifiedbeforetheBoardinnumerousrulemakingproceedings.

A. LEGISLATION • •

Section58.15 oftheEnvironmentalProtectionAct (“Act”) wasamendedby P.A. 92-715,

effectiveJuly 23, 2002to addSubsection(B), theBrowafieldsSiteRestorationProgram

(“BSRP”). ProponentsoftheBSRPlegislationhopedit would provideaneffectivefinancial

incentiveforthecleanupandreuseofBrownfield sites,in lieu oftheEnvironmentalRemediation

Tax Credit(“ERTC”) thatsunsetDecember31, 2001.Section58.1 5(B)(m)directsthe’Agencyto

submitto theBoardproposedregulationsprescribingproceduresandstandardsfor the



administrationoftheBSRP.

Section58.15(B) prescribesin substantialdetail theproceduresfor obtaining

reimbursementundertheBSRP.

B. REGULATORY DEVELOPMENT

BecausethestatutorylanguageofP.A. 92-715is veryexplicit onmanyissuesrelativeto

•theadministrationofthis program,developmentofthis rulemakingproposalhasbeenstraight-

forward.BecausemuchofthelanguageoftheSection58.15(B) BSRPfindsparallellanguagein

theSection58.14ERTC,theAgencyhasdrawnmuchofthelanguagefor this rulemakingfrom

35 Ill. Adm. Code740 SubpartG. •

TheAgencysoughtinput onthisrulemakingfrom theRegionalConmierceandGrowth

AssociationofGreaterSt. Louis (“RCGA”). TheAgencysoughtinputfrom RCGAbecause‘of

theirkeeninterestsin the BSRPandtheireffortsto seeit enactedby theGeneralAssembly.The

Agencytransmittedacopyto arepresentativeof RCGAby emailonDecember11, 2002.The

Agencyreceivedcommentsfrom RCGAon February14, 2003.Thosecommentsandthe

RCGA’s questionsarediscussedlaterin this testimony.TheAgencyhadalreadysentits proposal

to theBoardon February14 andthuswasunableto makeanychangesbasedon thecommentsof

RCGA. ‘ • • •

C. DISCUSSION OF PROPOSEDREGULATIONS

BecausetheproceduresoftheBrownileldsSiteRestorationProgramarebasedon

performanceofremediationundertheSiteRemediationProgram,theAgencybelievesthatthe

appropriateplacementofthereviewproceduresis in theSiteRemediationProgramregulationsat
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35 Ill. Adm. Code740 (“Part 740”). Therefore,theproposalis presentedasamendmentsto Part

740 includinganewSubpartH andmiscellaneousconformingamendmentsto theexistingPart

740. TheAgency’sStatementofReasonsadequatelyoutlinestheproceduresin theruleswithout

furtherrepetitionhere.

Following in this testimonyarethecommentsandquestionsofRCGAasto theproposed

BSRPrulesassentto theAgencyonFebruary14, 2003.

RCGA: I thinkoveralltheIEPAwashyingto beprettyfair with these
regulations.Theprocessfor applyingfor thisgrantmoneyispretty
cumbersome,butmostofthis is defInedby thelegislationsoI don’t think
there’smuchwecan do.

IEPA: Iconcur • ‘

RCGA:’ 1. In 740.805(a),askJEPA to clarify what ‘~atisfl’ingtherequirements
ofSection740.450”means.Atthispoint, theapplicantdoesnothaveto
havean IEPA-approvedRAP- doesthis languagegivetheIEPA theability to
rejecta budgetplanbasedonapre-reviewor completenessreviewofthe
RAP?

IEPA: If aRAP submittedunderSection740.450is incomplete,thenSection740.805(a)
authorizestheAgencyto rejectthebudgetplan.This ‘languagewasdrawnfrom Section
740.705(a).Thesameconceptappliesto theBSRPastheERTC.TheAgencyshouldnot be
makingdecisionsaboutwhethercostsin abudgetareappropriateunlesstheAgencycan
determinethattheremediation,asreflectedin theRAP, will beappropriate.

RCGA: 2. Somethingthat’s notaddressedin the legislationor regulations
pertainsto theearlier reportsrequiredby theSRP. It appearsthat the
presumptionis thattheapplicantwill havesubmittedandobtainedapproval
for thesereportsalready, butwhat~ftheyhaven’tor what~ftheyhave
submittedsomeoftheprior reportsbutnotreceivedJEPAapprovalyet?(The
SRPallowsa RA to submitall thereportsat one time, ~fit chooses,andin
somecases,not all reportsmust,be submitted.)

IEPA: Section740.805(a)providesfor theAgencyto rejectabudgetplanunlessaRAP
hasbeenpresentedto theAgencythatmeetsSection740.450.
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RCGA: 3. 740.805(g)(3) statesthatsubmittal.ofan amendedplanrestartsthe
timefor review.Doesthis includethe60-daywaiver?Are theyreferring to
just thebudgetplan, or doesanyamendmentto theRAP(includingonethat
doesnotaffectthebudget)restart theclock?

IEPA: Thereferenceto “amendedplan” in 740.805(g)(3)refersto “amendedbudget
plans”,asprovidedfor in theintroductorylanguageof740.805(g).

RCGA: 4. Section740.805(i)(4) allowstheJEPA to return thebudgetplan
un-reviewed~fit disapprovesaRAPor approvesaRAPwith conditions.In
somecasesit doesnotmakesensefor theIEPA to reviewa budgetfor aRAP
thatrequiressignjficantrevisions,butwheretheIEPAapprovesaRAPwith
conditions,it seemsIEPAcouldprovidecommentson thebudgetaswell. The’
LUSTprogramrequiresowner/operatorsto ‘submitcleanupplansandbudgets
togetherandtheIEPA issuescommentsto both, even~fit doesnotapprove
thecleanupplan-perhapsourprogramshouldwork thesameway. TheRAis •

payingfor this initial review($500).

IEPA: Thelanguageof740.805(j)(4)fOr theBSRPparallelsthe languageadoptedbythe
Boardin 740.705(e)(1)for theERTC.TheAgency’sauthorityto returnthebudgetplan
unreviewedis discretionaryon thepartoftheAgency;it is notmandatory.

RCGA: 5. Under740.810(d)(andsimilarprovisionsin 740.811),cantheIEPA
rejecta RA‘s certification?

TL’D A. SJ~ Q~ ~ 1A1’~2’UV \s”)\
~ ~ ~~s.~ ~ ~ , • ~ .~~

RCGA: 6. Is thereafeepaymentprovisionmissingfrom740.811?

IEPA: Yes •

RCGA: 7. Whathappens~ftheIEPAdoesnotcompleteits reviewofan
applicationfor paymentwithin thetimeframesin 740.815(b)?.Isit
automaticallyapprovedor automaticallydenied? , •

IEPA: The applicant canwait for theAgencyto completeits review‘or theapplicantcan
file arequestfor reviewwith theBoardasif theAgencyhaddeniedtherequest

RCGA: 8. It appearsthereferenceto “budgetplan” in 740.815(c)shouldbe
changedto “application.”

IEPA: Section740.815(c)usestheword “application”.

4



RCGA: 9. Theregulationsarenotclear on whenan amendedapplicationmustbe
submittedunder740.815.The statuteallowsIEPA to approvean application
withmod~flcations- theregulationsshouldclarify thatthis typeof
approvaldoesnotrequire submittalofan amendedapplication,only ~fthe
IEPAdisapprovestheapplication.Also theregulationsshouldprobably
specifythataRA couldsubmitanamendedapplicationin theeventtheIEPA
disapprovesan application.

IEPA: It is notclearfrom thequestionasto whethertheconcernrelatesto submittingan
amendedapplicationbefore,orafter,theAgencydecision.Whereanapplicationis approved
withmodificationsthemodifiedapprovalstandsasthedeterminationcontrollingfutureactions,

• unlessanappealis filed with theBoard.An applicantwhoreceivesanIIEPA disapprovalcanfile
an appealwith theBoardorsubmitaneWapplicationmeetingthepointsof thedisapproval.

RCGA: 10. Under740.830,can theIEPAprovidespec~flcexamples,of
subparagraphs(c), (g), (h)and 0)

IEPA: Exampleof(C): constructionofabuilding. Exampleof(g): contractorbacksover
anddestroysmonitoringwell. Exampleof(h): constructionof abuilding. Exampleof(j):
purchaseofx-rayfluorescencemonitoringequipment.

RCGA: 11. Alsounder740.830,subparagraph(n), ascurrentlydrafted,gives
theJEPAtoo muchdiscretion.Regardingsubparagraph(w), will theIEPA
publisha list ofreasonableratessoRA‘s knowwhat is unreasonable?Will
thereasonableandcustomaryratesheetfor theLUSTprogramthatIEPA is
working on nowwith the ConsultingEngineersCounselalsoapply to our
program?

IEPA: ‘ • As to 740.830(n),theBoardusedthesamelanguagein 740.730(p)fortheERTC.
As to 740.830(w),this questionis prematuresincetheAgencyhasnOt proposedto theBoarda
changeto theBoardregulationsontheLUST reimbursementprogramunderPart732.

RCGA: 12. Accordingto therules, no costsincurredprior to DCCA approval
(step4) are reimbursable.It is keythattheIEPAwill acceptfor step1, a
generalor roughbudgetfor thesite. Otherwise,thepotentialdeveloper
will haveto spendafair amountofmoney,which is not reimbursable,and
theymayfindout thatthemoneydoesnotexistor thesitedoesn’tmeet
DCCA‘s approval.

IEPA: I concur.

RCGA: 13. Step6 is an optionfor theRA.However,jf thisstepis notdone,
thedeveloperriskstheJEPAdisapprovalofcostsdurinEfinal approval
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(step,9). Thiswill be after theyare incurred,sotheRA is wisetopursue
pre-approval.TheRulesstatein 740.805.a thatthis budgetcan’t be
submitteduntil theRAPis submittedThecoststo completea RAPcanbe
considerable(hundredsofthousandsofdollars) andtheRAruns therisk
thattheIEPAwill notapprovethesecosts.’

IEPA: . I concur,althoughthecostscanbequitevariablefrom site to site.

RCGA: 14. Theadditionaltimeassociatedwithgoingthroughthisprogramis
goingto becumbersome.Thereis no indicationofhow quicklyIEPAwill
completeStep2 or ofhow quicklyDCCA will completetheir approval.
NormallyJEPAhas 60’ or 90daysto approvereports.ThewayI readSection
740.805e andg2, theJEPAgivesitselfan additional60 daysto approve
theprojectedbudget.IE, for thisstepalone, theIEPA will havebetween
120and150days.

IEPA: ‘ The interpretationoftheproposedrulesis correct.Theproceduresfor
reimbursementcouldwell proveto becumbersome,but this is theframeworksetforth in the
legislation.An applicantis requiredto follow theseproceduresonly if andwhentheapplicant
choosesto seekreimbursement.

RCGA: • 15. AssumingthatEPAinitial approval(Step2) andDCCA approval(Step
4) take30 dayseachandIEPApreapproval(Step6) takes120.days,the
developerwill haveanadditional180 daysbeforetheycan beginsite
remediation.This is on topofthetimeit will takefor their consultantto
submitall ofthebudgetsconductthesite investigationandgeneratethe
RAP.

IEPA: An applicant who wants to takeadvantageofreimbursementundertheBSRP
mustbevery carefulin planningaheadon siteactivitiesto accountforAgencyandDCCA
reviewtimes.

RCGA: 16. I.E. at a minimumthe “additional 60 days” needsto be eliminated
and~fpossible,thetimefor’initial IEPA andDCCA approvalneedsto be
defined,hopefullyasa limitedperiodAlso, theIEPA will hopefully
understandthat theinitial budgetthatwill be submittedwill notbevery
detailed

IEPA: I disagreethat the“additional 60 days” needsto be eliminated.If it is eliminated
thentheAgencywill have’toreviewtheRAP andthebudgetplanwithin thesame60 days.This
wouldmeanthat theAgencywouldbegivenno time to review,by regulation,the budgetplan.
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D. TECHNICAL FEASIBILITY

No newtechnicalrequirementsarecreatedbytheproposedSubpartH. All that will be

requiredofRAs andtheirconsultantswill beto maintainrecordsofsiteactivities andexpenses.

andassemblethemfor purposesofthe applicationsfor review. Theseactivitiesaresimilar to

thoselongrequiredofLUST owner/operatorsseekingpaymentfrom theUST Fund. Therefore,

theAgencyconcludesthat no issuesof technicalfeasibilityareraisedin this proposal.

E. ECONOMIC REASONABLENESS

As describedpreviously,Section58.15(B)oftheAct prescribesin substantialdetailhow

theBSRPis to function.As aresult,thereis little discretionasto theform andcontentofthe

procedures,andanyeconomicissuesarediminishedforthepurposesofthisrulemaking.

Moreover,nonewregulatoryburdensareimposedasaresultofthisproposal.Applicationfor

theBSRPreimbursementis elective,andpotentialapplicantsmaydecideforthemselvesif the

benefitsoutweighthecosts. . .

TifiS FILING IS SUBMITTED ON RECYCLEDPAPER.
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STATEOF ILLiNOIS )

COUNTY OF SANGAMON)

PROOFOF SERVICE

• I, theundersigned,onoathstatethatI haveservedtheattachedTestimonyofGaryP.King

onbehalfoftheIllinois EnvironmentalProtectionAgencyuponthepersonto whomit is directed,

by placingacopyin anenvelopeaddressedto:

DorothyM. Gunn,Clerk
Pollution ControlBoard
JamesR.. ThompsonCenter
100 WestRandolphSt., Ste11-500
Chicago,Illinois 60601
(Federal Express)

AttorneyGeneral’sOffice
EnvironmentalBureau
188 W. Randolph,2O~’Floor
Chicago,illinois 60601
(15t Class)

RobertT. Lawley
Dept. OfNaturalResources
OneNaturalResourcesWay
Springfield,Illinois 62702
(1St Class)

SeeAttachedServiceList
(Vt Class)

OFFICIAL SEAL
BRENDA•BOEHNER

NOTARY PUBLIC, STATE OF IWNOIS ~:
?MY COMMISSION EXPIRES U.14~2OO5?
~

andmailing it from Springfield,’Illinois on I 1~b f(LI..I

S~SCR~EDAND SWORNTO BEFO~~

thsLE~ayof/f~r~)~o~3

NotaryPublic

•THIS ‘FILING IS SUBMITTED ON RECYCLED PAPER
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TheJeffDiver Group,LLC
EnvironmentalDepartment
Man~iger
Midwest EngineeringServices,
Inc.

William 0. Sidley Austin Brown& Wood

The JeffDiver Group,LLC
Chie.f
EnvironmentalBureau
OfficeOf theAltorneyGeneral

Ronald.R. CORB Geological Services, Inc.
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Agency
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Bureau of Design&
Environment
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illinois Pollution ControlBoard
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Chief Legal Counsel
Illinois Department f Natural
Resources
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Illinois Environmental
Regulatory Group
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919 N. Plum Grov~Road, Suite E
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225 W. Washingtot~Street
Suite1700,
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Chicago’, IL

Wheaton,IL
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Robert
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Chicago, IL 60603
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Chicago. IL

60187
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62704
62794-9276
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Des Plaines, IL ‘ 60018.

Springfield, IL 62703

Chicago,IL 60601

Schaumburg. IL 60173

Springfield, IL
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Consultants, Inc. .

Perznn Chris Office of theAttorney General 188 W. Randolph, Suite 20 - , Chicago,IL 60601
EnvironmentalLaw Bureau .

Petersen Daniel W. ERM, Inc. ~. 7O4Norih Deerpath Drive ‘ Vernon Hills, IL 60061
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Science, Inc.
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illinois-Departmentof Natural’
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