TLLINOIS POLLUTICN CCNTROIL EOARD
December 3, 19287

IN THE MATTER OF: )
) RE8€-44
PRETREATMENT REGULATIONS )

FINAL ORDER. ADOPTED RULES
OPINION OF THE BOARD (by J. Marlin):

Cn October 9, 1986, the Board opened this Docket for the
purpose of promulgating regulations establishing a pretreeatment
progrem pursuant to Section 13.3 of the Environmentzl Prctection
Act (Act), as amended by F.A. 84-1320. On March 5, 1987 the
Bcard proposed, anéd on July 16, 1987 adopted, amendments to 35
I11. Adm. Code 307 and 309, end a3 new 35 I1l. Adm. Code 310. On
September 4, 1987 the Board vacated the July 16 Opinion and
Order. On October 1, 1987 the BRozrd adopted a revised Proposed
Opinion and Order, r-questing public comment through October 230,
1987. As is discussed below, the comment period is over, and the
Board is now adopting this revised Opinion and accompanying
Order.

Section 12.3 of the Act requires the Bosrd to adopt
reqgulations which ere "identical in substance" with federal
regulations promulgated by the United States Envirormentel
Protection Agency (USEPA) to implement the pretreatment
requirements of Sections 3067 and 402 of the Clean Water Act
(CWA), which was previously known as the Federal Water Pollution
Control Act. Eection 1..3 creates an abbreviated procedure
similar to that provided by Sections 12(c) and 22.4(a) of the
Environmental Prctection Act (Act) for the UIC and RCRA
programs. Section 13.3 provides that Title VII of the Act and
Secticns 5 and 6.02 of the Administrative Procedure Act (APA) do
not apply to "identical in substance" regulations adopted to
establish the pretreatment program. Section 12.3 reguires the
Board to provide for notice and public comment before rules are
filed with the Secretary of State. The EBoard provided for such
notice and comment by way of the Proposed Opinion and Order. As
provided by Section 12.3, the rules are not subject to the first
notice requirements or to second nctice review by the Joint
Committee on Administrative Rules (JCAR). Section 13.3 also
provides that the Department of Energy and Natural Resources
(DENR) may conduct an economic impact study (EcIS) on the rules,
but the study and hearings are not required before the rules are
filed.

The Board aprreciates the assistance of Morton Dorothy in drafting the rules and this
Opinicn.
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To avoid confusion, the Board published its proposal of
March 5, 1987 in the Illinois Register utilizing a format similar
to the "first notice" procedures under the APA. The Board
allowed 45 days for public comment.

PURLIC COMMENT CN MARCH 5 PROPOSAL

PC 1 through PC 8 were preliminary comments wh ch were
referenced in the Proposed Opinion. Preliminary comments
referenced in this Opinion will be listed for convenience of
readers:

PC 1 Iliinois Environmental Protectior Agency (IEPA)
preliminary draft proposal, July 24, 1986

PC 4 Letter from David Rankin (USEPA) to Angela Tin
(IEPA), August 11, 1986

BPC 7 IEPA revised preliminary draft proposal, November
12, 1986

PC 8 Summaries of Categorical Pretresatment Standards,

prepared by Angela Tin snd Joe Subsits, IEPA,
February 5, 1987

The March 5, 1987 proposal appeared on April 3, 1987, at 11
I11. Reg. 5452. The Board received the following public comment
in respon?ezto the March 5 Order and publicstion in the Illincis
Register:-’

PC 9 USEPA, March 27, 1987

PC 10 USEPR, May 18, 1987 (USEPA)

PC 11 Metropolitan Senitary District of Greater Chicago,
May 18, 1987 (MSr)

PC 12 IEPA, May 20, 1987 (IEPA)

PC 13 Illinois Steel CGroup, May 21, 1987 (Steel)

PC 14 Chicago Association of Commerce and Industry and
Illinois Manufacturer's Association, May 21, 1987
(IMA)

PC 15 JCAR, May 6, 1987.

PC 16 North Shore Sanitary District, June 1, 1987 (NSSD)

These comments will sometimes be referenced by the initials or
abbreviated name of the commenter in parentheses rather than the
PC number.

Puring the public ccmment period the Board received a series
of questions from JCAR. BAlthough Section 22.4(a) of the Act

IMost of the public com ment arrived after the close of the comment period on May
18, 1987. Motions to file late were granted.

2The Proposed Opinion included specific requests for comment from the Attorney
General. The Board received no com ment in response to the request.
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exempts these fast-track "identical in substance" rulemakings
from formal interaction with JCAR, the Board will attempt to
respond to JCAR's general questions at the end of the Opinion.

The Board also received codification comments from the
Administrative Code Unit.

MOTIONS FOR RECONEIDERATION

Cn July 16, 1987, the Board adopted a final Opinion and
Order in this matter. The Board indicated thet it would withhold
filing the rules until &after the opportunity for motions for
reconsiderztion. As is detailed in the Orders of August 20 and
Septemker 4, 1987, the Board granted motions for reconsideration
and vacated the July 16, 1927 Opinion and Order. The Agency
filed and withdrew several motions for reconsideration. 1IMA and
Steel similarly filed severezl documents which, to the extent not
dealt with in the earlier Orders, are now moot. The post-
adcption filings relating to the vaceted July 16 Order which are
discussed in this Opinion are as follows:

PC 17 Letter from Charles H. Sutfin, USEPA, August 5,
1987

* Amended Motion for Reconsideration, Agency, August
20, 1987

PC 18 Sanitsry District of Rockford, August 19, 1987

* Removal Credit Regulatory Proposal, IMA and Steel,
September 2, 1987

* Letter from James B. Park, Agency, September 3,
1987.

PC 18 was simply a public comment on the Board's proposal
which arrived months after the close of the comment .period on May
18, 1987, and efter ghe Board's action of July 1l€¢. The Bo~rd
therefore struck it.

In the July 16, 1987 Orcer the Board solicited motions for
reconsideration from the agencies involved in the authorization
process. In PC 17 USEPA reiterated some of its earlier comments,
which are fully addressed in the July 16 Opinion, and in this
Opinion. The letter is not framed as 2 motion for
reconsideration, and references further review to be conducted by
USEPA. The Board therefore did not address the letter. 1If
necessary, the Board will open another Docket to address any
issues USEPA may rzise in the future.

3However, the Board has added the Sanitary District of Rockford to the notice list to
receive this and future Opinions and Orders.
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The Agency's amended motion for reconsideration raised a
number of minor issues which are discussed below in connection
with the Sections involved. This is referenced below as "IEFA
Moticn for Reconsideration."

The major issue on reconsideration concerned whether to
include removal credits in the proposal. This was first raised
by IMA and Steel, which ultimately filed proposed regulatory
language. The Agency eventuelly endorsed this change in the
letter of September 3, 1987. As is discussed below, the Board
included removal credits in the revised proposal. The Board
solicited additionel comment for before taking final action.

APPEALS

The Board has received notice of two appeals of the July 16
Order. These are mooted by the Board's action in vacating the
July 16 Opinion and QOrder. On COctober 1, 1927 the Rockford
Sanitary District moved to dismiss its appeal. The Board assumes
that the IMA and Steel appeal will also be dismissed promptly.
However, because of the need for prompt adoption of a
pretreatment program to meet the regquirements of Section 13.3,
the Board will not await the dismissal before adopting this
revised COpinion and Orcer.

PUBLIC COMMENT ON REVISED PROPOSAL

The Board requested public comment through October 30 on the
revised Cpinion and Crder adopted October 1, 1987. The Board
received the following public comment:

BPC 19 IEPA, November 2, 1987.

PC 20 Illinois Steel Group, LTV Steel Company, Inc., and
BAcme Steel Company, November 5, 1987

PC 21 USEFA, November 19, 1987

All of the comments were filed significantly late. However,
on November 19, 1987 the Board extended the comment perioéd to
afford everyone an opportunity to review their comments in light
of USEPA's amencments which appeared at 52 Fed. Reg. 424324,
November 5, 1987, and which related to removal credits, the major

4The Board mailed copies of the October 1 revised Opiniop and Order to persons on
the mailing list in this matter. The Board did not repuhlish the Proposal in the Ilinois
Register, or allow the 45 days for puklic com ment which would be required by Section 5
of the APA. The BRoard did this for several reasons. Full APA pubklication would have
introduced an additional delay of at least 60 days. Section 13.3 of the Act exempts this
rulemaking from the APA. And, the Board essumes that everyone interested in the
proposal placed themselves on the mailing list as a result of the earlier Illinois Register
publication.
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issue at this stage of this proceeding which is discussed below
in connection with Section 310.300 et seq.

FEDERAL TEXT USED

The federel pretreatment program is contained in 40 CFR 401
through 471. The proposal should be consistent with the 1986
edition of the Code of Federal Regulations, Title 40 of which is
current through June 30, 1986. Thg Board has incorporated
amendments through March 20, 1987. These include:

51 Fed. Reg. 23759, July 1, 1986

51 Fed. Reg. 30816, BAugust 28, 1986
51 Fed. Reg. 40421, November 7, 1986
51 Fed. Reg. 44911, December 15, 1986
52 Fed. Reg. 1600, January 14, 1987.

The Board intends to update the rules in a new docket to be
opened as soon as prossible after these rules are adopted. The
Board will not attempt to play keep up with USEPA in this Docket,
which involves a large volume of paper leading to original
adoption of the program. The Board's long experience with the
RCRA and UIC programs has taught that it would be a futile effort
to try to keep up. PRy the time the Board completed the process
of revising the proposal to accomodate new amendments, USEPA
would be ready with another set. (PC 19)

RESPCNSE TC GENERAL COMMENTS

The Agency and USEFA comments on the March 5, 1987 Order
include some general comments to which the Board responded in the
October 1 revised Froposed Opinion and earlier Cpinions. Of
special note was PC 9 from USEPA. The Board believes that PC 21
was intended to replace this earlier comment which was obscured
by a major misunderstanding of the March 5 Proposal. The Board
will include only a summary in this Final Opinion. To the extent
this may still be relevant, interested persons are referred to
the Octoker 1 revised Proposed Opinion.

In summary, Section 13.3 of the Act does not allow the
contents of the regqgulations to be firally determined by
negotiation between the Agency and USEFA. The Agency filed no
proposal with the Board, and did not seek to inform the Board of
any agreements. On the points in question the Board's proposal
appears to be consistent with USEPA rules and comments, and with
the supposed agreement. However, the Board does not understand
why USEPA is concerned about much of this, since matters such as
appeal routes seem to be intrinsically a matter of State law.

5The proposal utilized a September 30, 1986 cut-off date for USEPA smendments. It
was necessery to extend the cut-off date to include USEF A emendmrents to the important
definitions of "interference" and "pass thrcugh" in the January 14, 1987 amendments.
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OVERVIEW OF PRETREATMENT PROGRAM

The following is a general discussion of the pretreatment
program. A deteailed discussion appears after this portion of the
Opinion.

When the Board adopted regulations protecting water quality
it focused primarily on discharges to surface waters. These are
regulated through the NPDES permit program under Section 12(f) of
the Act and 35 Ill. Adm. Code 309. Surface dischargers include
industries which discharge directly to surface waters, ang
publicly-owned treatment plants (POTW's) which receive wastewater
from households, businesses and industry, treat the wastewater
and discharge it to surface waters. The pretreatment program
greatly expands Board regulation of industries which discharge to
a POTW rather than directly to surface waters.

POTW's are generally designed to provide biological
treatment of household wastewater. They can also treat much
industrial wastewater. However, some industricl wastewater is of
a nature such that it should not be discharged to the POTW
without pretreatment. Some wastewater, such as strong acids,
would damege physical structures such as iron and concrete
sewers. Flammable solvents pose dangers to persons working on
sewers or in the treatment plant. Toxic materials may kill
bacteria in the treatment works so that biological treatment
ceases, allowing household wastewater to be discharged without
adequate treatment. Toxic materials may accumulate in sludge,
preventing its use or disposal as a soil additive. Other
industrial pollutants may pass through the treatment works and
cause water quality violations in the receiving stream. The
pretreatment rules are designed to precvent interference with or
pass through at the POTW,

The Board &already has some general pretreatment rules in 35
I11. Adm. Code 307. Section 207.105 prohibits discharges to
POTW's in violation of USEPA pretreatment requirements. The
Bgency has a rudimentary pretreatment program which includes
review of 102 municipal pretreatment programs which has resulted
in the establishment of 48 pretreatment programs operated by
POTW's. (IEPA). These have epparently been established through
direct application of federal law through USEPA intervention in
the NPDES surface discharge permit process.

The rules require that the larger POTW's serving industrial
users prepare @ pretreatment program proposal for submission to
the Agency. The apprcved program will become a part of the
POTW's NPDES surface discharge permit. Following approval of the
program the POTW will asdminister the pretreatment program at the
local level. Industrial users will be reguired to obtain an
authorization to discharge from the PCTW before discharging
wastewater to sewers.
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The rules also involve incorporation by reference of
detailed USEPA pretreatment regulations for several hundred types
of industrial dischargers. Through the pretreatment program the
PCIW will require that industrial users comply with these
detailed pretreatment requirements.

The Board has set up the pretreatment program in a manner
parallel with the NPDES program. The requirements for program
approvel and permit issuance will be placed in a new Part 310,
which will follow the similar Part 302 NPDES rules. The sewer
discharge stendards will be added to the existing requirements in
Part 307.

PART 307: PRETREATMENT STANDARDS

The Board's existing pretreatment regulations have been
renumbered and incorporated into the framework of the
pretreatment program.

Section 207.1001 Preamble

The existing language of Section 207.101 is preserved in
paragraph (a). The Board's pretreatment rules have been merged
with the genereal USEPA pretreatment rules from Part 403 and
placed in Subpart B. While existing Section 307.102 and the
USEPA pretreatment rules apply to discharges to publicly owned
treatment works (POTW's), the Board's mercury and cyanide rules
have a broader scope.

The general6 standards of Subpart B will function as back-up
standards for the categorical standards. Except where the
contrzry is indicated, a categorical discharger will have to
comply with any more stringent general requirement. Dischargers
which do not fit into any of the categories will also have to
comply with the general standards.

The Illinois Administrative Procedure Act prohibits
incorporation by reference of future amendments to federal rules
("forward incorporation"). Also, it requires the Board to so
state each time it makes an incorporation by reference, and
requires prior approval of incorporated material by the Joint
Committee on Administrative Rules. Section 12.3 generally
exempts the Board from compliance with the incorporation by
reference procedures. For the reasons discussed below, the Board
construes this as exempting only the JCAR pricr approval, bkut not
as allowing forward incorporations ky reference.

The USEPA standards usuvally contain references to other

6as is discussed below, the USEPA rules differentiate "general" from "specific" and
"categorical" standerds. As used in this Opinion, the Board means "general and specific"
in the sense used in the USEEA rules.
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USEPA rules. USEPA intends to refer to future amendments of the
referenced Sections. The Boerd's incorporation of these Sections
raises a possibility of an "imbedded forward incorporation:" the
indirect incorporation of future amendments to the Section
referred to in the reference. These imbedded forward
incorporations are mostly procedural regquirements which the Bosard
will adopt in Part 310. Section 307.1001(c)(2) provides that
these are to be construed as references to the comparable Roard
rules, or, if there are none, as references to the USEPA rules as
they existed when referenced. The Board intends to adopt
complete procedural rules, utilizing incorporation only for
standards, requirements and definitions. 1In no instance does the
Board intend to make a forward incorporation.

Section 307.1002 Definitions

The Board will utilize a separete definition set for the
pretreatment rules rather than the Part 301 definitions.
Alteration of the generzl definitions would require a review to
ascertain whether the changes were modifying the other water
rules. The preferable course is to utilize the USEPA definition
sets associated with the pretreatment program.

The 40 CFR 401 definitions include terms which relate only
to the surface water program. It is not necessary to include
these. The Board has identified the definitions which are
relevant to pretreatment, and set them out in the Part 310
definitions which are discussed below. The Board will utilize
the same definition set for Part 307.

Section 307.1002 Test Procedures

This Section is drawn from 40 CFR 401.12, which in turn
references 40 CFR 136, which establishes test procedures for
measurement of pollutant concentrations. 40 CFR 401.13 contains
an imbedded forward incorporation by reference. Simply
incorporating this provision would be open to the interpretation
that the Board was indirectly making a forward incorporation. As
noted above, the Board Lkelieves this would violate the APA. For
this reason the Board has incorporated by reference 40 CFR 136.

IEPA has suggested that it is nct necessary to incorporate
40 CFR 136 by reference. However, USEPA has indicated that it
will retain exclusive avthority to approve alternatives, thereby
implying that the test methods are indeed an important portion of
the program. (IEPA and USEPA). (IEPA Motion for
Reconsideration)

IEPA has asked that the Board update the incorporation by
reference of 40 CFR 136, to include a September 3, 1987
amendment. The Board has advanced the incorporation to include
the 1987 edition of the Code of Federal Regulations, which
includes amendments through June 20, 1987, but declines to
further advance the date at this time for the reasons noted
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above. The Board will instead open a new Docket to include
recent amendments. (PC 19)

IEPA has correctly pointed cut that it would be difficult to
maintain the references to Part 136 in the Proposal. Most of the
Sections in Part 3C7, and some of Part 310, reference federal
rules in the order they appear in the CFR, so it will be easy to
update them in future rulemakings. However, there are a few
references, mainly to Part 136, which could only be found after
extensive searching. The Boarcd has therefore reviewed the
incorporations by reference and consolidated the odd ones in
Section 310.107. (PC 19)

As finally adopted, Section 307.1003 paraphrsses 40 CFR
401.13, referencing 40 CFR 136, which is now incorporated by
reference in Section 310.107. All references to 40 CFR 136 have
been changed to Section 307.1003. Section 210.602(e)(6) now
incorporates by reference the USEFA procedure for adjusting
analytical methods (40 CFR 402.12(k)). All other references to
Section 403.12(b) have been changed to reference Section
310.602.

Section 307.100°%

This incorporates 40 CFR 401.15 which lists toxic
pollutants. The Roard solicited comment as to the necessity of
this in the Illinois pretreatment program. The Board has
retained Section 307.1005, the definition of "toxic pollutant,”
since it is needed fgr the definition of "industrial user" and
for Section 310.401.

In its earlier comments, the Agency suggested that the
definition of "toxic pollutants" is controlled by "40 CFR 122.21,
Appendix D," (sic) rather than 40 CFR 401.15, which the Board
incorporated by reference in Section 307.1005. (PC 12) On page
10 of the July 16 Opinion the Board asked the Agency for its
rationale. The Agency responded in its Motion for
Reconsideration that the list of toxic pollutasnts is controlled
by NRDC v. Train, 8 ERC 2120 (District of Columbia, June 8,

1976.

The list of toxic pollutants on 4C CFR 401.15 appears to be
identical to the list in Appendix A of NRDC v. Train, except for
certain modifications which are identicel to the modifications
the Agency mentions in its motion. The Board therefore believes
that the list of 40 CFR 401.15 is a current, valid reflection of
the settlement agreement in NRDC v. Train.

After considerable vacillation the Agency has settled on 40

TThe Board has dropped the definition of "conventional pallutant,” from 40 CFR
401.16, since it is not used in the proposal.
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CFR 122, Appendix D, Tables II &and III as what it believes
constitutes the list of toxic pollutants from the settlement
agreement in NRDC v. Train as updated. (IEPA Motion for
Reconsideration)

Section 401.15 includes several generic listings, such as
"halomethanes," while Appendix L includes specific listings
within the generic class, such as bromoform and carbon
tetrachloride. Although the Section 401.15 list appears to be
much shorter than the Appendix D listg, it is actually much more
inclusive than the Appendix D 1list.

The 40 CFR 122, Appendix D lists are also not framed as
listings of toxic pollutants. Rather, they are a part of the
NPDES permit application testing reguirements. Table II is
oriented toward referencing specific test methods. ThS apparent
equivalence with Section 401.15 could be accidental.

The Board therefore concludes that not only is 40 CFR 401.15
the correct definition of "toxic pollutant™ for purposes of the
pretreatment program, but that use of 40 CFR 122, Appendix D,
Tables II and III alone would be incorrect. However, the Board
will include an alternative reference to Appendix D, recognizing
that it presently appears to be an equivalent list which is set
out in a clearer form for actual use by people who have to deal
with these rules.

Due to a clerical error, the revised Proposed Crder did not
conform with the discussion in the Opinion. The Board has
corrected this. Also, for the same reesons as discussed in
connection with the references to 40 CFR 136, the odd reference
te 40 CFR 122 has bren moved to Section 310.107. (PC 19)

Section 307.10C7 pH Monitoring (Not adopted)

The Board earlier proposed to sdopt the equivalent of 40 CFR
401.17, which contains the averaging rule for pH. However, it
appears that this is not necessary for the pretreatment program,
since USEPA does not regulate pH with the categorical
standards. Note, however, that Section 307.1101 prohibits the
discharge of corrosives and other materials which would be

8por example, iodoform would fall within the generic listing of "halomethanes" in
Section 401.15, but is not specifically listed in Appendix D. The absence of iodoform
from Appendix D may have resulted from USEPA's determination that it is not actually
produced or used in sufficient amounts to justify promulgation of standards or testing.
However, its discharge would amount to the discharge of a toxic pallutant under 40 CFR
401.15, triggering the requirement that the receiving POTW develop a pretreatm ent plan,
and the requirement of a prretreatment permit or authorization to discharge.

9What would happen if USEPA added to the list of toxics, but took a totally different
approach to deciding whether the new toxics were present in NPDES discharges?
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injurious to structures or equipment. (IEPA Motion for
Reconsideration)

Section 307.1101 General and Specific Requirements10

Subpart B contains the generic pretreatment standards.
These are derived from existing Part 207 and from 40 CFR 403.
They function as back-ups to the categorical standards.

The Proposal tracked 40 CFR 4032.5(b) in stating these
prohibitions in terms of "persons other than domestic sources."
However, existing Section 307.102 prohi?its essentially the same
actions by any person, domestic or not. The BRoard has
therefore modified this Section to apply to all persons.

Existing Section 307.102 includes pretreatment requirements
which are similar to 40 CFR 403.5(b). The Board has merged these
provisions. The language is mainly drawn from 40 CFR 4C2.5. The
Section 307.102 language which is not fully present in Section
403.5 has been inserted at the appropriate places. The
additional requirements in existing Board rules are included in
the following subsections:

(b)(2) Pollutants which would cause safety hazards other
than fire or explosion.

(b) (5) Pollutants other than low pH which would be
injurious to structures.

(b)(10) Pollutants which would cause the effluent to
violate NPDES permit conditions.

Cne commenter suggested that Section 307.1101(b)(7) did not
adequately address slug loading or interference with sludge
disposal. (NSSD) The Board has reviewed this Section and finds
that it adequately reflects 40 CFR 403.5(b)(4).

Another commenter suggested confusion as to whether Section
307.1101(b) (9) regulates temperature at the influent or effluent
to the POTW. (IEPA) The Board has modified this to indicate
expressly that the influent temperature is intended, and to
reference the pretreatment plan as the portion of the NPDES
permit in which the influent temperature would be specified.

10Ihe Proposal referenced these as the "general standards." However, the USEPA
rules differentiste "general" and "specific" standards within the subject matter of this
Section. The "general" standards prohibit interference and pass through, while the
"specific" standards prohibit such things as causing fire or explosion. The Board has
corrected the title of this Subpart and Section to recognize this distinction.

Has is discussed below, the Board eguates "non—domestic source" with "industrial
user."
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Section 307.1102 Mercury

This Section has been moved more or less verbatim from
Section 307.103. It applies to publicly regulated sewers, as
well as PCTW's. Categorical discharges would have to meet this
standerd even if there is no mercury standard specified in the
categorical standards. The generic standard would override any
less stringent categorical standard, unless the Board in adopting
the categorical standard expressly stated that it was to be
applied in lieu of the generic standard.

Section 307.1103 Cyanide

This Section has been moved more or less verbatim from
Section 307.104. It applies to publicly regulated sewers, as
well as POTW's. It would function like the mercury standards
with the categoricel standards.

Section 307.1501 et seq. Categcrical Standards

What follows in the rules is the Board's equivalent of the
USEPA categorical pretreatment rules. The text is around 250
pages long. These will be discussed in summary only, excigt
where the Board received a comment on a specific Section.

The USEPA pretreatment standards are contained in 40 CFR 405
et seqg. They are arranged by industry category and subcategory,
which follow the scheme established by the federal SIC Codes.

The USEPA rules devote a Subpart to each industry subcategory,
with individual Sections typicelly used to state the scope of the
Subpart, special definitions, surface effluent standerds and
pretreatment standards for existing and new sources. The BRoard
has incorporated the necessary material by reference.

GENERAL OUTLINE OF CATEGORICAL PRETREATMENT STANDARDS

The Board rules are arranged in the same order as the USEPA
rules. However, the levels of subdivision are one step lower
than in the USEPA rules: 1In the Board rules, one Subpart is
devoted to each regulated industry category, and one Section is
devoted to each regulated industry subcategory. Most Sections
follow the following outline:

1. The subcategory is defined in an applicability
statement.

12the March 5 Proposed Opinion included substantial discussion of alternatives and
salicited comment, most of which went unanswered. The Roard has made no major
changes in the general outline of this portion of the rules. The Board has therefore
shortened this discussion in the Final Cpinion. Persons who meay be interested in & more
complete discussion are referred to the Proposed Opinion.
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2. Specialized definitions are incorporated by reference.

3. The pretreatment stendards for existing sources (EFSES)
are incorporated by reference, and existing sources are
required to comply with the standards.

4. The pretreatment standards for new sources (PSNS) are
incorporated by reference, and new sources are required
to comply with the standards.

5. The cut-off date for new sources for the subcetegory is
specified.

There are a few isolated instances in which the
incorporations do not follow the above outline. These should be
self-explanctory.

A few of the USEPA Farts have applicebility statements
defining the entire category, along with specialized definitions
and rules affecting the entire category. These USEPA provisions
are reflected in Sections with two zeros at the end. For
example, Section 307.2000 is drawn from the introductory material
40 CFR 410.

Some of these igtroductory provisions include Sections on
"compliance dates." These have generally been incorporated by
reference where they are present. (IEPA) (For example, 40 CFR
415.01/Section 307.2500.) Compliance dates are discussed further
in connection with Section 310.222 below.

ALTERNATIVE APFROACHES

The above general outline resulted in several hundred pages
of rules. The Board addressed alternative approaches and
solicited comment in the proposed Opinion. The Agency requested
that the Board reconsider the format of PC 1 as a template for
adopting categorical standards. (IEPA). The Board cannot find
the "template™ in PC 1.

Although it is lengthy, the approach taken by the Boerd has
several desirable features. It avoids incorporation of
irrelevant surface discharge provisions. During maintenance
rulemaking it will allow publication in the Illinois Register of
short Sections which will include a clear description of the
subcategory affected. "New source" dates will be clearly set out
without reference to o0ld Federel Registers which are not readily
available to the public. The approach also is clearly in
compliance with the incorporation by reference regquirements of

13These "compliance dates" should not ke confused with the "new source" dates in
item 5 above.
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the APA.

The Agency has suggested that Section 13.3 of the Act
empowers the Board to ignore all incorporation by reference
requirements provided the regulatory process meets the due
process notice requirements in the APA. (IEPA). However, the
Board believes that incorporation by reference of unavailable
material, such as "new source" dates, and of future amendments is
a regulatory process which does not meet the due process notice
regquirements.

APPLICABILITY STATEMENT

Each Section starts with an applicability statement which
defines the subcategory. Because the USEFA equivalent also
functions to define the applicability of the surface discharge
standards, and in order to provide notice to dischargers in
Illinois, the Board has set the applicability statement out in
full rather than incorporating it by reference.

The Board received some specific comments which will be
discussed below in connection with specific Sections.

The Board also received a general comment from the Agency as
to which USEPA Subparts, or subcategories, the Board is required
to adopt. The Agency recommends that the list of industriezl
categories be limited to those listed in 40 CFR 403, Appendix
C. (IEPA) Apparently adoption of rUlTi for these categories
would be sufficient for authorization.

The "identicasl in substance" mandate of Section 12.3 of the
Act is similar to the mandate of Sections 12(c¢c) and 22.4(a) with
respect to UIC and RCRA. It is not related to USEPA's standard
for deciding whether the pretreatment program is sufficient for
authorization. The Board has not interpreteted the UIC and RCRA
mandate as being one of adopting a minimally sufficient
program. Indeed, the Board has held that the UIC mandate 1is "to
maintain its rules as nearly verbatim as possible with the UIC
rules as applied by USEPA in States where USEPA administers the
UIC precgram.” (R85-23, Opinion of June 20, 1986). Therefore,
the Board will not attempt to restrict the categorical standards
to those which are necessary for program approval, but will adopt
all USEPA standards which appear to apply in Illinois.

DEFINITICNS

14t first sight this seems to be a minor change, since many of the optional provisions
just require compliance with general requirements, which would be the same result as
omitting the categories. However, under Sections 310.401 and 310.501, the existence of
a categorical standard makes the discharger subject to the pretreatment permit
requirement and the receiving POTW subject to the pretreatment plan requirement.
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A "definitions" subsection follows "applicability" in the
outline of each subcategory. The Board has incorporated by
reference any special definitions applicable to the
subcategory. If there is no special definitions Section in the
USEPA rules for the subcategory, the anrd has inserted "none"
after the heading for definitions. 1

PRETREATMENT STANDARDS

The next portion of the general outline is the incorporation
by reference of the pretreatment standards for existing sources
("PSES") and for new sources ("PSNS"). There are five
possibilities, all of which exist in the rules:

1. There are no pretreatment standerds for any subcategory
in a category, but only surface discharge standards.

2. There are pretreatment standards for at least one
subcategory within a category, but another subcategory
has no pretreatment standards.

3. There is a ESNS, but no PSES for a subcategory.
4. There are both a PSNS and a PSES for a subcategory.
5. There is a PSES, but no PSNS for a subcategory.

In the first case, the Board has completely excluded those
industry categories for which there are no pretreatment standards
in any subcategory. An example is the coal mining category, for
which there are surface discharge standards only. Any
dischargers to a POTW in these categories would have to comply
with the general and specific pretreatment rules.

In the second case, in which there are pretreatment
standards for some, but not all subcategories, the Board has
adopted a Section defining each USEPA subcategory. If there is
no pretreatment standard for a subcategory, the Board has
provided a reference to the general and specific pretreatment
standards of Subpart B.

In the third case, where there is a PSNS but no FSES, the
Roard has incorporated the PSNS by reference, and provided a

15some of the special definitions reference the special definitions used for another
subcategory. This raises the possibility of an imbedded forward incorporation by
reference. For example, see 40 CFR 419.31/ Section 307.2903, which reference 40 CFR
419.11/ Section 307.2901. In these situations, as provided by Section 307.1001, the
Board's incorporation of the USEPA reference is to be construed as a reference to the
equivalent Roard rule, rather than the imbedéed USEPA reference. If the Board has not
adopted the equivalent, the reference will be to the USEPA rule at the time of adoption
of the reference.
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reference to the general and specific pretreatment standards of
Subpart B for existing sources.

In the fourth case the Board has incorporated the PSES and
PSNS by reference.

In the fifth case USEFA has promulgated a standard for
existing sources, but none for new sources. Where USEPA has
proposed no new source rule, all sources are "existing sources,"
including those built after the existing source standard is
adopted. In this case the Board rT%e provides that all sources
are regulated as existing sources.

Some of the USEPA standards reference other standards. This
carries a risk of an imbedded forward incorporation by reference
similar to that discussed in connection with the definitions
above. Where the reference is to another pretreatment standard
which the Board is incorporeting elsewhere, the Board will
construe these as referencing the related Board standard. If the
Board has not adopted the referenced provision, the reference
will be construed as a reference to the USEPA rule as it existed
when the Board referenced it.

NEW SOURCE DATES

USEPA rules define "new source"™ in terms of the date the
proposal to regulate the subcategory appeared in the Federal
Register. These dates are not readily available to the public.
The Board has therefore adopted for each su?sategory a definition
of "new source" containing the actual date.

These dates go back to 1973. There may be people who have
been in business for &as much as 14 years who are to be regulated
as new sources. The Agency incdicated that it has only a
"rudimentary" pretreatment program in Illinois. (IEPA). There
may be thousands of dischargers subject to these rules who have
not yet been brought into & formal pretreatment program. It
seems to be asking a lot for each of them to journey to a major

1611 the proposal, the Board provided a heading for "new sources," and provided that
they were subject to the PSES. This was not guite accurste, since strictly spesking,
there are no new sources. The Board modified this to provide that all sources are
regulated as "existing sources."” (USEPA and MSD) This format may have produced a
problem which is discussed below in connection with Sections 307.2300.

171 the March s Proposed Opinion the Board noted a number of problems with
ascertaining what these dstes are, and solicited comment. USEFA has apparently
reviewed these rules, and has noted some specific problems which are discussed below.
USEPA urged the Board to review the dates and make sure they are correct. (USEFPA)
Cn the other hand, IEFA simply recommended that the dates be deleted. (IEPA). The
uncertainty these agencies have for whether the Board's dates are correct underscores
the problem which the puhlic would face if it were forced to research the dates.
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law library to find back issues of the Federal Register to
discover whether they are a new or existing source.

COMMENTS ON SPECIFIC SECTIONS IN PART 307

The following are responses to comments on specific Sections
in the categorical pretreatment standards portion of Part 307.
Comments which just address typographical errors in the Crder are
not discussed here.

Section 307.2004

40 CFR 410.50 is reflected in the language of Section
307.2005(a). (USEPA).

Section 307.2300

The arplicability Section for the electroplating industry
has been updated to include amendments at 51 Fed. Reg. 40421,
November 7, 1986.

The electroplating rules are a category for which USEPA has
promulgated a PSES, but no PSNS. The Board's generic approach,
which is discussed above, of stating that all sources are
regulated as existing sources appears to be misleading. (PC 10,
11, IEPA Amended Motion for Reconsideration, PC 1¢ and 21) 1In
foct certain electroplaters are regulated as new source metal
finishers if they are "new" as defined in the metzl finishing
rules, the new source date for which is August 31, 1982. IEPA
and USEPA have offered specific regulatory language to fix this
problem. (PC 12 and 21) This is rejected, in part because both
suggestions misuse the term "new". The Board has fixed this
problem by stating for each electroplating subcategory that
"Sources the construction of WhiiB commenced after August 31,
1982 are subject to Subpart BH."

Section 307.2501

The Board has generally edited the applicability statements
to remove language relating to the surface discharge program and
to establish a uniform style. The Board believes that the
applicebility statement in this Section is identical to the
substance of 40 CFR 415.10 as applied to pretreatment. (USEPA).

Section 307.2801

18rhis really is fixing a problem which exists within the USEPA rules. An
electroplater searching the USEPA rules would come first to the 40 CFR 413 standards,
determine that there were no new source standards and conclude that he was an existing
source electroplater. Only through a complete reading of the rules would he find that he
was also a new source metal finisher subject to 40 CFR 423.
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The Water Quality Act has recently been amended to mandate
the repeal of the NSPS for phosphate fertilizer manufacturing.
This has not yet been reflected in amendments to 40 CFR 418.
Since this standard applies only to four facilities in Louisiana,
the Board will not attempt to modify its rules until USEPA
modifies Part 418. (USEPA)

Section 307.3000

This Section has been modified to include & reference to
removal credits, which are discussed below in connection with
Section 310.300 et seq.

Section 307.3100

The Board has reviewed the epplicability statement for the
nonferrous metels manufacturing category against 40 CFR 421.1.
The Board deleted material concerning surface discharges, and
edited the statement to remove unnecessary circular language.

The Board cannot find any difference in the substance of this and
the USEPA Section. (NSSD)

This Section has been modified to include a reference to
removal credits, which are discussed below in connection with
Section 310.300 et seq.

Section 307.4300

This Section has been updated to include USEPA amendments at
51 Fed. Reg. 40421, November 7, 1987.

Section 307.6500

This Subpart has been updated to include USEPA amendments at
51 Fed. Reg. 44911, December 15, 1986, which resulted from a
remand of the pesticide chemicals category standards. The
amendments virtually eliminate this Subpart. (USEPA)

Section 307.7700

This Section has been modified to include a reference to
removal credits, which are discussed below in connection with
Section 310.300 et seq.

PART 309: MODIFICATION OF EXISTING PERMIT RECUIREMENT

Subpart B of existing Part 309 requires construction and
operating permits for certain pretreatment facilities. (IEPA)
As is discussed below in connection with Section 310.401 et seq.,
the Board has modified the proposed pretreatment permit
requirement to track the existing permit requirements of Part
309. Since this would create a duplicative permit regquirement,
the Board has modified Part 309 to exempt discharges covered by
Part 310 permits. As adopted, this would include both
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pretreatment permits issued by the Agency as the control
authority, and authorizations to discharge issued by the FOTW.

Part 309 includes both a construction and an operating
permit requirement. Because Part 310 does not include an
explicit construction permit requirement, the Board will retain
the Part 209 construction permit requirement. (IEPA) Therefore,
new pretreatment facilities will continue to require an Agency
construction permit, even if the discharge is to a POTW with an
approved pretreatment plan. However, the Part 310 pretreatment
permit or authorization to discharge will replace the Part 309
operating permit.

PART 310: PRETREATMENT PROGRAMS

Part 310 estaklishes the pretreatment program. It specifies
how POTW's set up pretreatment programs, and sets requirements
which users must meet to get "authorizations to discharge" from
the POTW, or "pretreatment permits" from the Agency in some
cases.,

Part 210 is drawn from 40 CFR 403. 1Immediately following is
a general discussion of how Part 403 was modified to form Part
310. Following on this is a detailed discussion of the Sections
involved.

40 CFR 402 serves a larger function than Part 210: 1In
addition to the functions noted above for Pert 3210, Part 403
specifies how a state obtains approval of its pretreatment
program from USEPA, specifies certain minimeal requirements which
must be present in state law for program approval, specifies how
USEPA acts in certain situations with an approved state program
and how USEPA acts in the ebsence of an approved program. Part
403 also includes broad introductory material and statements of
purpose relating to the national program. This type of matericl
has generclly been deleted. 1In particular, Part 310:

1. Assumes that the Agency will administer an approved
program. (See 40 CFR 403.3(c))

2. Does not purport to regulate actions to be taken by
USEPA. (See 40 CFR 403.6(a)(4))

3. Does not purport to specify which offices within USEPA
approve various aspects of the pretreatment program.
(See 40 CFR 403.6(a)(4))

4. Does not include introductory material or statements of
intent broader than the Illincis program. (See 40 CFR
403.13(b))

5. Specifies what State law is to be applied in
pretreatment permits. (See 40 CFR 403.4)
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6. Specifies procedures to be followed in situations in
which USEPA allows a range of procedures within an
approved program. (See 40 CFR 403.6(a) (1))

7. Adopts substantive requirements in situations in which
USEPA requires that a rule be adopted, but allows a
range of options. (See 40 CFR 403.12(b))

8. Translates genersl directives into specific State
reguirements. (See 40 CFR 403.9(g))

c. Specifies procedural steps which must be taken under
State law. (See 40 CFR 403.13)

10. Modifies Part 402 to the extent necessary to comport
with Illinois constitutional, statutory and
administrative law. (See 40 CFR 403.8(e))

11. Rewords provisions for clarity.

The text of Part 310 is drawn from Part 403 as nearly
verbatim as possible. The text is in nearly the same order as in
Part 403. However, in order to comply with codification
requirements, the first level of subdivision of USEPA sections
has been promoted to Sections in Part 310. USEPA Sections
generally correspond with Subparts in Part 310. The Board has
added notes to each Section referencing the Fart 403 subsection
from which it is drawn.

Section 310.101

This Section has no close USEPA counterpart. It has been
added to state the applicability of the Part in a short fashion
to aid readers. Commenters objected that the proposed Section
seemed to change the scope of the program from the federal.
(USEPA and IEPA). The Board has rewritten this Section to
address these concerns in two ways. First, the Board has added a
statement that this Section is only a general guide to aid the
reader. Second, the Board has modified the language to more
closely track and cite the operative Sections.

Section 310.102

This Section is drawn from 40 CFR 403.2. Unnecessary USEPA
introductory material has been deleted. Some of the provisions
have been reworded for clarity.

The Board's objective is to comply with the mandate of
Section 13.3 of the Act. The Board has added a statement to that
effect.

Section 310.103

The Board received several comments from IEPA and USEPA
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concerning interaction with USEPA following program approval.
Among the matters mentioned are the following:

1. Are pretreatment programs approved by USEPA prior to
approval of the Illinois program valid?

2. Does the proposal extend federal compliance dates?

3. Do the rules prevent USEPA from having access to
records?

4. Do the rules prevent USEPA from conducting inspections

and sampling after authorization?

As a specific example, USEPA suggests that it be added to
the definition of "approval authority,"” which is discussed below
in connection with Section 310.110, to recognize that it will
actually approve program submissions until the Illinois program
is authorized. This would imply that USEPA would be acting
pursuant to Board rules when it approved program submissions
prior to authorization of the Illinois program. This would
violate two of the general propositions discussed above: the
rule would place the Board in the position of regulating USEPA,
and would regulate activities prior to the time the Agency is
authorized to administer the program. Since nobody objected to
the general propositions, which were stated in the Proposed
Opinion, the Board will retain them and ettempt to reconcile the
comments within the general framework.

Another example is federal compliance dates. The Board
could attempt to adopt past compliance dates as State law
retroactively. These probably would not withstand appeal. It
will probably be a more efficient use of enforceTsnt resources to
provide for federal enforcement at the outset.

In response to these comments, the Board has added a Section
dealing specifically with the relationship to federal law. This
appears to be preferable to attempting to restate what may be
very complex at several points within the rules.

Section 310.103(a) first states the obvious intent to adopt
an identical in substance program meeting the mandate of Section
12.3 of the Act.

Section 310.103(b) provides that the Clean Water Act and
USEPA rules continue in effect after auvthorization.
Specifically, USEPA retains the right to inspect and take
samples. (IEPA Motion for Reconcideration)

194 R86-46, USEFA indicated that in RCRA similar dates are strictly federally
enforceable. (Opinion and Order of July 16, 1987)
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These rules will be fully effective as State rules as soon
as they are filed with the Secretary of State shortly after
2doption of this Final Opinion and Crder. However, they will not
function to allow IEPA to issue pretreatment permits, review
pretreatment program submissions or authorize POTW's to issue
authorizations to discharge until the program is delegated to
IEPA by USEPA. Section 210.103(b) has been reworded to avoid any
misinterpretation on this point. (PC 21)

As 1s discussed below in connection with removal credits,
there is a2 very real possibility that the program will be
authorized without removal credits. That is, USEPA will retain
authority to issue removal credits pending completion of its
sludge disposal rules and State action modifying these rules to
include the sludge rules. The Board has therefore modified
Section 310.102(b) to provide that the rules will allow action
"when and to the extent USEPA authorizes." (pC 19, 20, 21)

Section 210.103(c) provides that the Board's rules are not
to be construed as exempting anybody from compliance with federal
law prior to authorization. Specifically, as suggested by USEPA3,
USEPA's compliance dates will be enforceable as federal law for
violations prior to authorization. 2lso, NPDES and Part 309
pretreatment permit conditions established pursuant to Section
2307.105 will continue to be enforceable under existing State law.

As noted above, the Agency presently manages the
pretreatment program under contract with USEPA. Section
310.103(d) provides that programs approved by USEPA through this
mechanism will automatically become approved Illinois programs,
unless the Agency objects within 60 days after Illinois program
approval. The Board has also allowed 60 days after USEEA
approves a program, to cover the possibility that USEPA will
continue to retain some approval authority after authorization,
as it does with NPDES permits. This provision will probably
never be used, since the Agency works closely with USEPA in
approving pretreatment programs.

Section 210.103(e) provides that the memorandum of agreement
(MCA) will control USEPA's acssss to records and information in
the possession of the Agency. USEPA will have to agree to
gbide by the confidenticlity requirements asscciated with such
information, which are discussed below in connection with Section
310.105. This rule is not necessary, since the Agency has
independent authority under the Act to enter into a memorandum of
agreement. However, the Board has included it since it was an
issue in USEPA's comments.

20ynder the rules USEPA has two methods to get information from POTW's and
industrial dischargers: it can inspect or request information directly under Section
310.103(b), or it can ask the Agency to request the information and cbtain it through the
MCA.
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Section 310.104

This Section is drawn from 40 CFR 403.4. The USEPA rule heas
been applied to the Illinois situation, but is not repeated.

The USEPA rule governs conflicts between State, and 1local,
law and USEPA rules. USEPA a2llows more stringent State or local
law to override its requirements. With respect to State
reguirements, the Board has identified the more stringent
requirements.

Section 5 of the Act requires the Board to "determine,
define and implement the environmental control standards
applicable in the State."™ The Board cannot subdelegate this
authority to local government. The POTW must apg%y Ehe Board
rules in the issuance of pretreatment permits. r2

As discussed above, there are three types of prohibitions
and standards. In Section 307.1101 the Board combined the USEPA
general and specific pretreatment requirements with the existing
Board general requirements. FPOTWs and users will be able to
refer to this rule without further consideration of stringency,
unless there is a local requirement. Sections 307.1102 and
307.1103 conteain concentration based standards for mercury éand
cyanide which will apply to all POTWs. Sections 307.1501 et seq.
include the USEPA categoricel standards, which are often
expressed as mass discharge limits dependent on production
rates. The control authority will have to determine which of
these two types %5 more stringent as applied in the permit or
authorization.

Section 31C.105

This Section is drawn from 40 CFR 403.14. The USEPA rule
has been applied, rather than repeated.

21However, as is discussed below in connection with Sections 310.210 and 310.211, the
POTW must evaluate its system and develop more stringent staendards based on its
capacity to treat discharges, from the cumulative effect of actual dischargers, so as to
avoid interference or pass through.

227he pretreatment program should not be construed as in any way superseding any
existing powers of a unit of lecal government to charge a user fee or to refuse to accept
discharges which it does not believe the treatment plant can handle.

23Because of the different method of expressing the standards, the PCTW will have to
aprly each set of rules to a given situation to decide which type of standard is more
stringent. For example, it may be necessary to determine a production rate, calculate an
allowakhle mass discharge limit and divide by flow to obtain a concentration limit to
compare with the Board stendards. (Peabody Coal v. IEPA, PCB 78-296, 38 PCB 131,
May 1, 1980.)
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Section 210.105(a) is drawn from 40 CFR 403.14(b). It
provides that "effluentzgata shall be available to the public
without restriction.”

Section 310.105(b) provides that, for information in the
hands of the Board or Agency, confidentiality is governed by Part
120, if it deals with trade secrets. The Board notes that
Sections 120.102 and 120.330 of %ts trade secrets rules allow for
the program anticipated here. 2

POTWS will need to adopt procedures to protect
confidentiality before pretreatment programs are approved. The
Agency will review these procedures to assure that they meet the
minimum requirements specified by this Section, 40 CFR 403.14 and
other State and federal laws governing disclosure. Eection
310.105(c) has been modified to make it clear that the Agency
itself is subject to the same minimum requirements. (USEPA).26

Section 310.1C7

This Section will include all materials which must be
incorporated by reference for use in the later Sections. The
Board has incorporated the Standard Industrial Classification
Manual in that SIC Codes are requested in a subsequent Section.
Also, as is discussed above in connection with Section 207.1003,
the Board has consolidated in this Section all of the "odd"
references to federal rules and statutes which are found in these
regulations, that is all of the references which could not be
found by simple comparison with the text of the USEPA rules.

Section 13.3 of the Act exempts this rulemaking from the
requirements of the APA concerning incorporations by reference.
However, the Board has nonetheless taken an expansive
interpretation of what is meant by an "incorporation by
reference” under the APA. Some of these materials are probably
not true incorporations by reference. However, it is not worth
the risk to the program to try to avoid these requirements.

2411 the proposed Opinion the Board asked for com ment as to what this means in the
context of the pretreatment program. The Board received no response, except from
IEPA, which said it was important. The Board has left this in, since it doesn't seem to
hurt anything. However, if it's effluent data, it is governed by Fart 309, rather than 310.

25The Agency has asked that the Board reference the Agency's Part 161 rules at this
point. The Board declines to do so. For other confidential matters, the Agency should
use its confidentiality rules to the extent applicable without a Board rule. (IEPA).

26 confidential information will often first come into possession of the POTW from a
discharger, subject to the POTW's confidentiality rules, which will have been approved
with the program. The BRoard, Agency and USEPA will protect this information unless
there is a final determination that the POTW's decision to protect the inform ation was
wrong under applicable State and federal laws, cr under the POTW'sownrules. (NSST).
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Section 310.110 Definitions

The 40 CFR 401 definitions have been consolidated with the
Part 403 definitions for inclusion in Section 310.110.
Definitions which seem to apply only to NPDES discharges have
been omitted. The Board has added a number of definitions
appropriate to the Tllinois program.

The definition of "approval authority" has been modified on
the assumption thet the Agency will administer an approved
program in Illinois. Therefore, "approval authority" is
equivalent to "Agency". The Board has addressed USEPA's concerns
in Section 31¢.103 above. (USEPA).

"Approved POTW pretreatment program" is drawn from 40 CFR
403.3(d). It has been modified 03 thg assumption that the Agency
will be the approval authority. 712

The Board has added a definition of "authorization to
discharge" in response to several comments concerning ambiguities
created by use of the term "pretreatment permit" to describe the
action taken by the POTW to allow a discharge. As is discussed
below in connection with the definition of "pretreatment permit,"
the Board has reserved that term for the document issued to the
discharger by the Agency as the control authority, and will use
the term "authorization to discharge" to describe the POTW's
action. The "authorization to discharge" may consist of a
permit, license or ordinance, as specified in the approved
pretreatment program. The specific comments will be discussed
below where they occur.

The Board has included a formal incorportion by reference of
the Clean Water Act in Section 307.107. This will be defined by
reference to the incorporetions by reference Section. Since
"CWA" 1is so defined, it will not be necessary to repeat Ege
incorporations by reference litany each time it is used.

In the July 16 Opinion the Board suggested that the rules
could be made much simpler and clearer if the term "industrial

27The USEPA rule includes a condition that the program meet the criteria for
approval, as well as having been approved. This has been omitted as redundant. The
Agency cannot approve a program unless it meets the criteria. Once approved, a
program will rem ain "approved" until the Agency takes steps to cancel the approval.

28ynder Section 310.103, programs which have been approved by USEPA will become
"approved" programs unless the Agency chjects. (USEPA).

29pt first sight the term "discharge of pollutants" appears to belong with the

pretreatment rules, (40 CFR 401.11(h)) However, on closer examination, it apglies only
to effluent discharges.

84-113



-26-

user" were defined globally and used to replace "discharger,"
"user" and "non-domestic source." The Board suggested using the
definition implied by Section 310.401, which was drawn from the
Agency's comments. (IEPA) 1In its motions for reconsideration,
the Agency endorseg this change. (IEPA Motion for
Reconsideration) 0

As modified, the definition of industrial user specifically
includes certain types of discharger. The specifications are
taken from the existing pretreatment permit requirement of 35
I11. Adm. Code 309.S8ubpart B. Specifically included are persons
who: discharge toxic pollutants; are subject to a categorical
standard; discharge more than 15% of the flow or biological
loading to the POTW; have caused pass through or interference;
or, have presented an imminent endangerment to the health or
welfare of persons.

The Board has added a definition of "industrial
wastewater." This is a shortened term used in place of
"industrial wastes of a liquid nature," which is used in several
places in the USEPA rules. This follows the general terminology
used in the Board rules, under which "wastewater" is regulated
under Subtitle C, while "wastes" 2a2re regulated under Subtitle G.

The definition of "interference" is drawn from 40 CFR
403.3(i), which was amended at 52 Fed. Reg. 1586, January 14,
1987. The Board has defined a term "sludge requirements," which
is discussed below.

40 CFR 401.11(m) defines "municipality" by reference to the
CWA. As is discussed below, the Board has replaced this with the
term "unit of local government," an all—inclus%Ye term defined by
Art. 7, Sec. 1 of the Illinois Constitution.

The Board has added definitions of "municipal sewage" and
"municipal sludge," undefined terms used at several places in the
USEPA rules. There is a possibility of confusion in Illinois
because of the term "municipal," which could be construed as
related to "municipality." "Municipal sludge" has been defined
as the sludge produced by a POTW. "Municipal sewage" is the

301 the body of the rules the Beard has generally changed "discharger" to "industrial
user." The PBoard has retained "user" as a shortened form where "industrial user" has
already been used in the subsection and it is clear from the context that "industrial user"
is intended. The Board has retained "non-domestic source” in the definition of "indirect
discharge." This is a reference to terminology used in the Clean Water Act, and serves in
part to define "industrial user."

3lps is discussed below, different Ilinois statutes govern "municipalities" and
"sanitary districts,” both of which are "units of local government.," (IEPA) Use of the
term "municipality" in the rules to mean something other than what is meant in a closely
related statute would invite confusicn.
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sewage received by a POTW, exclusive of its industrial
component.

The term "new source" is drawn from 40 CFR 401.11(c). The
USEPA definition references the date a proposal for a categorical
standard eppeared in the Federal Register. As is discussed
above, the Board has proposed to specify these dates in Part
307. The comments on this definition are zlso discussed above.
(IEPA and USEFA).

"Permit" has been stricken as an alternative to "NPDES
Permit." This could cause confusion with "pretreatment
permit.” Whenever the rules mean "NPDES permit," they will so
state. (IEPR).

The definition of "pass through" is drawn from 40 CFR
402.2(n), which was amended at 52 Fed. Reg. 1586, January 14,
1987.

The def%gigion of "person" is drawn from 40 CFR 401.11(m)
and the CWA.- <’ The Board has used the term "unit of local
government" in place of the types mentioned in the USEPA
definition.

The definition of "pollutant" is drawn from 40 CFR
401.11(f). That definition specifies discharges into "water",
and as such seems to be inapplicable to the pretreatment
program. FHowever, in that the term is essential, the Board 938
modified the definition to include discharges to "sewers."

The Board has added a definition of "pretreatment permit" in
response to comments indicating confusion as to whether this
encompassed authorizations to discharge issued by a POTW. As

32gection 13(h) of the Act provides that no person shall discharge to a sewer except in
compliance with BRoard rules. Section 13.3 requires the Board to adopt identical in
substance rules. The Board construes this to mean that it is to adopt a definition of
"person" consistent with the USEFPA program, and that that definition will contral the the
scope of Section 123(h). If the definition of "person" found in the Act were to control
Section 13(h), the scope of the pretreatment program might be different than the
program mandated by USEPA, violating Section 13.3.

33The CWA definition does not include the U.S. Government. However, the definition
in 40 CFR 122.2, applicable to the NPDES program, which seems to be based on the same
CWA definition, specifically includes the U.S. Government. The Board received no
com ment in response to its request for com ment on this in the Proposed Opinion.

34The Board has also omitted the exclusion of imjections to facilitate oil production
and sewage from vessels. These scem to be relevant only to the surface discharge
program. It would not be physically possible to facilitate oil production by imjecting
water or other material into a sewer. B2lso, it would seem &ppropriate to apply the
pretreatm ent rules if sewage from a vessel were somehow discharged to a sewer.
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defined, the term will apply only to permits issued by the Agency
as the "control authority." Authorizations issued by a POTW will
be called "authorizations to discharge," which is defined above.

The definition of "pretreatment standard" is drawn from 40
CFR 403.3(j). The Board has dropped the eguivalent term
"national pretreatment standard." As these terms are used in the
rules, more stringent Board standards would also be "national,"
which would be confusing. There is no need for terms
distinguishing the USEPA standards from the Board standards,
since their function does not depend on their origin.

The Board has conditioned this definition on adoption of
USEPA standards by the Board. Therefore additional categorical
standards will not become "pretreatment standards" until the
Board adopts them as State rules.

"Pretreatment standard" also includes local limits which are
part of an approved pretreatment program pursuant to Section
310.211. (USEPA, IEPA, MSD).

The definition of "POTW" is drawn from 40 CFR 403.3(0o). It
has been made more specific so it applies in Illinois. It has
been simplified through the addition of definitions for
"treatment works" and "unit of local government".

The definition of "schedule of compliance" is referenced in
4C CFR 401.11(m). It has been set out in the rules, with some
modification as is discussed below. The rules allow the Agency
and PCTW to establish compliance schedules in permits within
certain bounds.

The Board has modified this definition in response to
comment. (NSSD). A "schedule of compliance" can be included
either in an "authorization to discharge" issued by a POTW, or in
a "pretreatment permit" issued by the Agency. (Section
310.510(a)(4) and 310.432). "Schedules of compliance" to develop
a pretreatment program can also be placed in the POTW's NPDES
permit. (Section 310.504)

The earlier versions of the proposal included a sentence
referencing the sources of schedules of compliance, including the
traditional methods of establishing such schedules in Illinois,
which have been temporary hardship variances and Board
enforcement Orders. However, it appears that, as intended by
USEPA in the pretreatment program, schedules of compliance do not
protect a POTW or industrial user from enforcement for failure to
meet the original compliance date. (PC 21) It is therefore not
appropriate to base the schedule of compliance on a Board
variance. The Board has therefore deleted this reference from
the definition. The Board has also added a statement that
schedules of compliance do not protect the POTW or industrial
user from enforcement, so as to afford notice to the public.
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The Board has added a definition of "SIC Code", a term which
is used in the rules.

The Board has added a definition of "sludge regquirements" as
a part of the modification of these rules to add removal credits,
which is discussed in detail below in connection with Section
310.300. The definition was contained in the definition of
"interference" in the July 16, 1987 proposal. The Board has made
this a global definition to be used both in defining interference
and in limiting removal credits. The Board has specified the
Part 309 sludge application permits, RCRA permits and Part 807
solid waste permits as those, which if violated, would result in
interference. These are the State equivalents of the federezl
programs listed in the USEPA definition of "interference." 1In
addition, the Board has retained references to the federal TSC
and Marine Protection Acts, which have no State equivalents.

USEPA has asked that the Board also reference the USEPA
sludge disposal regulations which it will promulgate in the
future. As is discussed below in connection with Section 310.300
et seqg., authorization and issuance of removal credits will
probably be delayed pending USEPA adoption of these future
regulations. This would be & forward incorporation prohibited
under the APA. It will be necessary for the Board to update this
definition once USEPA completes its rulemaking. (PC 21)

The Board has reviewed the text of Part 310 to identify and
replace various phrases which appear to mean the same thing as
the defined term "sludge requirements." For example, "applicable
requirements for sewage sludge use or disposal" in Section
310.201(b)(2)(B) has been changed to "sludge requirements."

Other examples occur in Section 310.210.

The definition 8f "submission"” has been narrowed from that
of 40 CFR 403.3(t).>° As defined, it will include only the
request from the POTW to the Agency for approval of a
pretreatment program, or for authorization to issue removal
credits. The submission from the Agency to USEPA for approval of
the State program is not the subject of these rules.

The Board has added a definition for "treatment works", a
term that is essential to the applicebility of the pretreatment
program. The definition is implied by the definition of "POTW,"
which references Section 212 of the CWA. 1The Board has defined
the term by reference to the CWA, with the first sentence of the

35The Board has omitted the Clean Air Act, since it does have a State equivalent, but
the Board is not aware of any Clean 2ir Act limitations on sludge disposzl.

36The USEPA rules use "submittal" as a substitute for "submission" in several places.

The Board has used the defined term throughout. Also, it should be noted that the
USEPA rules actually use "submission" in contexts other than those listed.
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CWA definition set out in full for clarity. 37

The definition of "unit of local government" replaces the
definition of "municipality" in 40 CFR 401.11(m), which
references the CWA. The definition has been modified to use the
term "unit of local government," an all-inclusive term defined by
Art. 7, Sec. 1 of the Illinois Constitution.

Section 310.201 General Provisions

This Section includes the general prohibition against
introduction of pollutants which pass through or interfere with
the operation of the POTW. This Section is drawn from 40 CFR
4063.5(a), which was amended at 52 Fed. Reg. 1586, January 14,
1987. Some of the provisions have been reworded for clarity.

Cne comment suggested substituting "non-residential" for
"non-domestic" source, but did not provide a definition.
(NSSD) The January 14 amendments use "user," the term which has
been adopted here and elsewhere in the progposal.

The Board has revised this and the following Section to
utilize the defined term "sludge requirements."

Section 310.202

The "general and specific" prohibitions of 40 CFR 403.5(b)
have been combined with the similar existing Board requirements
in Section 307.1102. These are part of the "general and
specific" pretreatment requirements of Subpart B of Part 307.

Section 210.210

This Section is drawn from 40 CFR 403.5(c), which was
amended at 52 Fed. Reg. 1586, January 14, 1987. It has been
reworded for clarity. POTW's which are required to develop
pretreatment programs have to evaluate their system with respect
to the cumulative effect of discharges upon it. They may have to
develop and enforce more stringent specific limits based on this
evaluation. The Board has modifed the language in Section
310.210(a) to make it clear that this evaluation and the more
stringent limits are to be a part of the pretreatment program
submission. As such, the limits will be reviewed by the Agency
and subject to appeal to the Board.

IEPA and USEPA filed earlier comments which indicated
confusion over program approval versus authorization to discharge
and over variances versus permit appesls. This is discussed in
summary at the beginning of this Opinion., 1In that these issues

377he rest of the definition in Section 212 seems to be specifying what is or is not
eligikle for the grants program, and is not perticularly appropriate for inclusion.
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appear to have been resolved, the Board has dropped the
discussion which appesred here in the QCctober 1 Proposed

Opinion. Persons are referred to that, and earlier Opinions, for
that discussion.

As is discussed above in connection with Section 310.104,
only the ngrd has authority to adopt environmental control
standards. The Board has therefore added Section 310.210(d) to
the USEPA text. The Board has modified the text in response to
comment. (IEPA and USEPR). Specific limits developed by the
PCTW are to be based on the characteristics and treatability of
the wastewater by the POTW, effluent limitations which the POTW
must meet, sludge disposal practices, water quality standards in
the receiving stream and the Part 307 pretreatment standards.

IEPA has cited as authority for local limits Il%g Rev., Stat.
1985, ch. 24, par. 11-141-7 and ch. 42, par. 317(h). These are
consistent with the Board's interpretation that its role is to
develop environmental control standards, while the unit of local
government is to meet these standards and protect its system.

40 CFR 403.5(c)(2) refers to the POTW developing "specific
discharge limits for industriel users, and all other users,
..." However, as defined in 40 CFR 403.3(h), "industrial user"
is the equivalent of "user." To avoid the interpretation that
there is yet another class of "Hsers," Board has deleted the
phrase "and a2ll other users."

Section 310.210(c) is drawn from 40 CFR 403.5(c)(3), which
the Board reworded for clarity. As reworded, the Section reads
in part:

Prior to developing or enforcing ... limits, POTW's shall
give ... individual notice ...

387here is an important distinction between environmental control standards and
standards based on evaluation of a given system. New categorical pretreatment
standards would be based on evaluation, or reevaluation, of treatment technology similar
to that done by USEPA in adopting the categorical standards. On the other hand,
treatment technology would be a secondary consideration for the POTW after evaluation
of its system. Also, the Board, and USEP2, have developed effluent standards, water
quality standards and effluent guidelines which the POTW must meet to protect the
environment beyond its point of discharge. The local limits must be designed to meet
these environmental control standards, but should not reevaluate them.

39EPA states that MSD has authority to adopt environmental contral standards, but
cites no authority. MSD did not com ment on this Section.

40ps gefined above , "industrial user" includes persons who have caused pass through or

interference, so that the POTW would be able to develop specific limits directed at such
industrial users, which is probakly what the USEPA rule means.
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USEPA wants this changed to "developing and enforcing." However,
its reason is that it "is not the intent of §403.5(c) to give
interested parties a chance to comment on pending enforcement
actions." The suggested change would accomplish precisely that
result. The intent of the USEPA Section can most efficiently be
stated simply by deleting the phrase "or enforcing." The notice
has to be given before the limits are developeﬂ1 If they are not
correctly developed, they are not enforceable.

Section 310.211

This Section is drawn from 40 CFR 403.5(d). The additional
pretreatment standards which the POTW develops from the
characteristics of the treatment plant and discharges will
function the same as categorical pretreatment standards.

The Board reworded Section 310.211 so that it reads:

If a POTW develops ... limits, such limits shall be deemed
pretreatment standards for purposes of this Part.

40 CFR 403.5(d) actually reads, "Where." USEPA suggests that the
Board change this to "When." The Board believes that "If"
captures the true intent best. As provided in other Sections,
some POTW's have to develop locel limits, others do not. "If"
captures the meag%ng of a true conditional with no connotation of
place or time.

Section 310.212 (Not adopted)

This proposed Section was drawn from 40 CFR 403.5(e). It
would have required a 30 day notice before the Agency could
assume enforcement responsibility if a POTW failed to take
action. The Board has deleted this as inconsistent with the
Agency's right to enforce under the Act. (IEPA). The Agency and
USEPA will address specific enforcement responsibilities in the
MCA. (USEPA) .

40 CFR 403.5(f) sets a compliance date for the USEPA

rules. This has been omitted, since it is long since past. 43

41one comment asked for greater specificity as to the method of calculating the
limits and giving notice. The Board does not believe it can adopt additional requirem ents
under its identical in substance mandate. The method of giving notice should be tailored
to local needs, and reviewed by the Agency in the program submission. (NSSD).

42rhe specific problem with "When" is that it seems to imply that the local limits
become pretreatment standards at the moment they are "developed," as opposed to when
the Agency approves the program submission.

43as noted above in connection with Section 310.103(b), the rules will actually become
effective when filed with the Secretary of State shortly after adoption of this Cpinion.
(Footnote continued)
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Section 210.220

This Section is drawn from 40 CFR 403.6. This general,
introductory material is unnecessary, but secems to provide a
useful cross reference to Part 307. (IEPA). The Board has
corrected an erroneous cross-reference. (NSSD) .

Section 31(C.221

This Section is drawn from 40 CFR 403.6(a). A user can
request a category determination after a new categorical standard
is adcpted.

The Board has modified Section 310.221(a)(l) in response to
comments to change the deadline for submission of the category
determination regquest. (USEPA) For standards adopted by USEPA
prior to Illinois progrem authorization, category determination
requests should be made pursuant to USEPA rules within 60 days
after USEPA adoption. After Illinois is authorized, the deadline
will be keyed to the Board's adoption of the standard, which will
happen a few months after USEPA acts. This will avoid giving
another 60-day period for category determination requests with
respect to o0ld USEFA standards adopted by the Board at the
beginning of the program, but will not ask industrial users to
monitor the Federal Register as well as the Illinois Register for
future actions.

Section 310.221(a)(3) has been modified to change
"submission" to "application,"” the term used in the next
paragraph. (USEPA).

Section 310.221(b)(2) allows either the industrial user or
the POTW to request a category determination. No action is
necessarily required of the POTW. (NSSD).

Some of the provisions have been reworded for clarity.
Paragraph (d)(1l) has been edited to allow for the possibility
that the Agency might determine that a submission is not
complete.

The Board edited this Section on the assumption that the
Agency will be delegated the authority to make these category
determingtions. IEPA and USEPA apparently agree that IEPA will
be delegated the basic authority, although USEPA has indicated
that it will not waive oversight authority, as is allowed under
40 CFR 403.6(a). (USEPA) The Board has edited to delete this
possibility.

USEPA will retain a case-by-case oversight authority on

However, they will not allow issuance of permits, authorizations or program approvals
until USEF A delegates the program.
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category determinations. If the Agency refuses or fails to make
a determination, the action can be appealed to the Board. Agency
determinations, however, are subject to review by USEPA. 1If
USEPA accepts the Agency determination, the determination is
appealable to the Board for 32 days after notification of the
Agency decision to the user. If USEPA modifies the Agency
determination, the user must utilise USEPA procedures to
challenge USEPA's decision. The user cannot appeal the USEPA
action to the Bosard, 2r appeal the Agency's action to the Board
if modified by USEPA.%>

Paragraph (d)(2) has been edited so that it does not purport
to regulate actions by USEPA, but only actions by the POTW and
IEPA prior to the time the Agency forwards its decision to USEPA,
and actions taken in the absence of USEPA modification.

Section 310.222

This Section is related to 40 CFR 403.6(b). Compliance
dates were discussed above. For the earlier standards, USEPA was
silent as to the compliance date. 40 CFR 403.6(b) operated to
give three years for existing sources to come into compliance
with new standards. For the more recent standards, USEPA has
specified the compliance dates with the categorical standards.

Compliance dates at the State level are somewhat more
complex. The standards are not enforceable as State law until
the Board has adopted them or incorporated them by reference, 9nd
until USEPA has approved the Illinois pretreatment program. 4

The Board cannot adopt the text of the USEPA rule. First,
it would not adequately state the situation with respect to
compliance dates at the State level. Second, since USEPA now

4410 avoid confusion, the Agency should not notify the user of a deter mination until
USEPA review is complete.

4540 CFR 403.6(a)(5) refers to a request for hearing "and/or" legal decision. This has
been replaced with "or", since "and/or" is now prohibited by the Administrative Code
Unit. Similar changes have been made at several points in the Proposal. Generally, "A
or B" is to be understood to mean "A or B, or both" in these rules, unless the contrary is
clearly stated.

461ppa says this Section "limits USEPA's oversight authority" and "makes the USEPA
determ ination subject to Board authority.” USEPA did not comment on this aspect of the
Board proposal. Since the Agency's prohlems are not clear, and the language is
acceptahble to USEPA, the Board will not modify it.

47 As noted above in connection with Section 310.103(b), the rules will actually become
effective when filed with the Secretary of State shortly after adoption of this Cpinion.
However, they will not allow issuance of permits, authorizations or program approvals
until USEFA delegates the program.
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specifies the dates with the standards, there would be a
possibility of a cogflict between this Section and the date
specified by USEPA. 8 For these reasons the Board has drafted a
State rule with no close federal counterpart.

There are basically three situations with respect to
compliance dates. Where compliance is already required at the
federal level, compliance will be required at the State level as
soon as USEPA approves the Illinois program. For standards which
are adopted after program spproval, the Board will adopt or
incorporate the USEPA compliance date with the standard. The
intermediate case 1s the most complex: categories for which
compliance will be required at the USEPA level during the
pendency of program approval. For these sources compliance will
be required as OZ the latest of the following dates: USEPA
compliance date; 9 Board adoption or incorporation; and program
approval.

As is discussed above, this Section refers only to
compliance dates for purposes of enforcement of Board rules. The
Board has added Section 310.222(c) to make it clear that these
standards are enforceable as federal law prior 60 authorization
of the Illinois program. (USEPA, IEPA, NSSD).5

Section 310.230

This Section is drawn from 40 CFR 403.6(c). The Board has
dropped introductory language reflecting USEPA's intentions in
adopting categorical standards. The Board has also edited
"effluent" to "discharge" in the last sentence. (IEPA)

Section 310.222

This Section is drawn from 40 CFR 403.6(d). This contains
the anti-dilution rule. The USEPA rule is limited to
"categorical"™ pretreatment standards. The Board proposed to make
this applicable to all the pretreatment standards, including the
Board's concentration-based standards for mercury and cyanide.
The Agency supported applying the anti-dilution rule to these

4840 CFR 403.6(b) is best interpreted as a formula used by USEPA to decide what
dates to include with the standards. The Board cannot adopt a rule which purports to
regulate USEPA,

497his scheme assumes that USEPA will continue to specify the compliance date with
the standards, as is its current practice. If USEPA stops doing this, it will be necessary
for the Board to determine the date and specify it when it incorporates the standard. In
the absence of a specified date, immediate compliance will be required upon adoption or
incorporation by the Board.

50Also, as discussed above, NPDES and pretreatment permit conditions established
pursuant to old Section 307.105 will remain enforceahle as State law.
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standards, but pointed out that, as worded, the anti-dilution
rule would also apply to local limits. The Agency suggested that
this was beyond the Board's auvthority, while MSD specifically
endorsed it. (IEPA and MSD)

35 I11. Adm. Code 304.121(a) prohibits dilution "of the
effluent from a treatment works or from any wastewater source."
This applies to the Boerd's existing Part 307 standards. As far
as these standards are concerned, there is no change from the
existing rules by making this Section apply to all standards.

With respect to local limits, it is possible that dilution
might be an acceptable treatment, although this would be highly
unusual. The Board has added a sentence allowing the POTW to
override the anti-dilution rule. However, the Board will leave
it as a general rule which applies if the POTW is silent in its
ordinance.

Section 310.2232

This Section is drawn from 40 CFR 403.6(e). It specifies
the methods for deriving discharge limits where wastewater from
more than one source is combined prior to ?isgharge. Most of the
changes to this Section involve formsat. 51,5

Section 310.233(a) defines "average daily flow" as a
"reasonable measure of the average daily flow for a 30-day
period." One commenter suggested insertion of "minimum" in front
of "30" because USEPA sometimes insists on a five year average.
The ngrd believes that this would change the intent of the
rule. (NSSD) .

Section 310.232(c) spells out the type of self monitoring
required to show compliance with an alternative standard set
under the formula. It does not deal with the question of whether

Slthe symbals in the formulas have been modified to avoid the use of subscripts and
superscripts, which inevitakly cause prohlems in the printed version of Board rules., For
similar reasons, the sigma sign for summation has been replaced with the "SUM"
function, which is defined in the rule. The formula has been written in a one line format,
also to avoid proofreading problems. (See 1111. Adm. Code 100.340(i))

5240 CFR 403.6(e) includes phrases such as "value(s)." It is doubtful whether this
usage is acceptable under the 1987 Administrative Code Style Manual. The Board has
replaced these with the plural ("values"), with the understanding that the singular is
included in the plural.

53under some circumstances it might take a five year average to get a reasonable
measure of average daily flow, while under other circumstances a single day's
measurement might be a reasonable measure, depending on the variability. The purpose
of the 20-days is to indicate that the average daily flew is to take account of such things
as weekends and work cycles over that period.
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a program submission should provide for self-monitoring. This is
contained in Section 210.510. (NSSD).

40 CFR 403.6(e) contains two large asides in the definitions
of the terms used in each of the formulas. It is impossible to
meet codification requirements with this format. The asides have
been moved to Section 310.233(d) and (e). This also avoids
unnecessary repetition of the asides. The asides include
references to NRDC v. Costle and to 40 CFR 403, Appendix D, which
have been moved to the incorporations by reference Section.

Section 310.233(d) has been modified to remove discretionary
language. The control authority will havg tg make the dilution
determination if the user asks for one. 4,55

Section 310.301 Removal Credits

As was discussed above, the Board received a motion to
reconsider from IMA and Steel requesting that the Board add
removal credits based on 40 CFR 403.7. Eventually IMA and Steel
filed proposed language with the Board, and the Agency concurred
as to tg% desirability of addressing removal credits in this
Docket. On Septembker 4, 1987, the Board granted the motion to
reconsider, vacated the July 16 Opinion and Order and indicated
that it would adopt an Opinion and Order including removal
credits.

Removal credits were adopted by USEPA at 46 Fed. Reg. 9439,
January 28, 1981. This version can be found in 40 CFR 403.7
(1983). USEPA suspended these rules as a result of litigation.
USEPA revised the removal credits rules at 49 Fed. Reg. 31212,
August 3, 1984. This resulted in an appeal in the federal
courts. NRDC v. USEPA, 790 F. 248 289 (Third Circuit, 1986) The
result is a remand to USEPA with instructions to correct
deficiencies in the removal credits provisions.

The pretreatment program is designed in part to prevent
toxic pollutants discharged by industry from passing through a
POTW to be discharged to "navigable waters," and to prevent

54This does not mean that the contral authority has to decide that the wastestream
"should be classified as diluted." All it means is that, if asked, the control authority has
to say yes or no.

55The Agency has commented that the contral authority "should be able to require
installation of a sampling point prior to mixing with other discharges if it does not desire
to callect all of the information required by the formula to determine compliance."
(IEPA). This does not appear to have anything to do with the language of this Section.

S6rhe Board accepted this approach and the attendant delay only because it was

requested by the Agency, which has the responsibility of pursuing the program
authorization. (Agency letter of September 3, 1987)
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contamination of POTW sludge. A POTW may be able to remove toxic
pollutants to a certain extent without contaminating its

sludge. 1If this is so, 40 CFR 403.7 would allow the POTW to
apply for authorization to grant "removal credits." 1If
authorized, a POTW could allow dischargers to increase pollutant
loadings beyond that allcwed by the categorical standards.

The Appeals Court remanded the rules to USEPA based on
several flaws. First, the method of measuring the removal
efficiency of the POTW had a lower confidence level than that
required for USEPA effluent guidelines, violating a specific
reguirement of the Clean Water Act. Second, the rules ignore the
effect of direct discharge of toxic pollutants by way of sewer
overflows. Third, the rules allow the approval authority to
withdraw from the POTW authorization to grant removal credits
only if the POTW's removal rate drops consistently and
substantially below the rate claimed in the application. Fourth,
USEPA has not yet promulgated sludge disposal rules, a condition
precedent to granting removal credits under the Clean Water
Act.

The October 1 Proposed Opinion, and PC 19, 20 and 21,
included speculation about how USEPA would respond to the
remand. This was resolved by USEPA's action on November 5,
1¢87. (52 Fed. Reg. 42434) USEPA reinstated the 1981 rules at
the necessary points. However, USEPA acknowledged that it had to
adopt "a more comprehensive set of sludge regulations under
Section 405 of the Clean Water Act as a precondition for granting
removal credits." USEPA indicated that it will be proposing
such.

USEPA's comment was drafted prior to the Federal Register
action. However, USEPA believed the Board's October 1 Proposal
to be consistent with the rules it then anticipated. (PC 21)

USEPA indicated that it would accept the Illinois
pretreatment program authorization application with c¢r without
removal credits. However, Illinois would not be authorized to
issue removal credits until USEPA adopts comprehensive sludge
disposal regulations. (PC 21)

Adoption of removal credits rules at this time is not
necessary to obtain program approval. However, as noted above,
the Board interprets the "identical in substance" mandate of
Section 13.3 of the Act as requiring it to go beyond adoption of
a minimally approvable program. The Board attempts to adopt a

STror example, assume a categorical standard allowed a user to discharge up to 20 lbs
per day of a pollutant and that the PCTW has a 60% removal efficiency for that
pallutant. The POTW could allow the user to discharge up to 50 lbs per day of the
pollutant pursuant to a removal credit. 50 lbs/day with @ 60% removal results in the
discharge of 20 lbs/day from the POTW.
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regulatory program which has the same substance as the rules
arplied by USEPA in states without authorization. The Board will
therefore adopt the removel credits rules, even though they are
inoperative becausesghgg %5e missing an essential component, the
sludge regulations.>®®727r

The Board's proposal for the most part followed the IMA and
Steel proposal (which will be referred to as "the pr?posal" in
the remainder of the discussion of this Subpart). 6

The Board has added Section 310.301 to the proposal. This
is based on 40 CFR 403.7(a), which contains definitions
aprlicable only to removal credits. The proposal suggested
making all of the 40 CFR 403.7 definitions global by adding them
to Section 210.110. The Board has instead proposed to keep most
of them as local definitions, specifically to keep the
prohibition on dilution in "removal" from affecting other
portions of the rules.

The Board has moved "sludge requirements" to Section
310.110. VUSEPA uses similar language in its global definition of
"interference." The Board believes that USEPA intends the sludge
requirements to be the same in both places. The Board wants to
consolidate these references in a single place to make certain
that its rendering is consistent in both places.

58m the July 16 Opinion and Order the Board intended to immediately adopt the
pretreatment rules without removal credits, and to open a second Docket to address
removal credits. The Agency would have promptly applied for authorization of the
pretreatment program without removal credits. This is basicelly what has happened now,
except that the application has been delayed by five months.

33 The evil consequences, cited by IMA and Steel, of failure to adopt removal credits
at this time would not have happened. The Agency would have requested authorization
of the program less the removal credits. USEPA would have retained removel credits
authority when delegating program authority to the Agency.

607he Board wishes to distinguish its action in this Docket of attempting to anticipate
the result of a remand to USEPA in the original adoption of a program from attempting
to anticipate such action during the ongoing maintenance of "identical in substance"
programs. If the Board, after a successful federal appeal, were to adopt a program which
was at odds with the result of the appeal, the Board would be taking an affirmative
action which could be challenged on appeal. This is different from inaction on existing
State rules pending USEPA action on the the remand. In such a situation, the Board
views the federal Court opinion as applying to the derivative Board rule pending Board
action in adopting the USEPA revisions resulting from the opinion.

6lThe Board has renumbered the Sections so as to leave space for the inevitable
USEPA renumbering. Two of the Sections have been internally renumbered as noted
below. This Opinion will generally follow the current numbering of the Order.
References to certain numbers "in the proposal" will be understood to refer to the
equivalent Sections in the IM A and Steel proposal.
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The Board has included State sludge disposal regulat&gns in
the definition. This is mandated by the Clean Water Act.
However, as noted above, this will not suffice to allow issuance
of removal credits until USEPA issues sludge disposal rules.
USEFA has indicated that the Board's definition should include a
reference to its sludge rules to be proposed in the future. (PC
21) As noted above, the Board cannot make a forward
incorporation by reference under the APA. The Board will have to
amend this definition after USEPA completes its rulemaking.

The definitions of "consistent removal" and "overflow" are
not found in the current version of 40 CFR 403.7. The proposal
draws on the 1981 amendments, as mandated by the opinion in NRDC
v. USEPA.

40 CFR 403.7 contains frequent references to “"industrial
user(s)" and "pretreatment standard(s)." This type of
unconventional usage has come under attack in the 1287 edition of
the Administrative Code Style Manual. The Roard has added
definitions to make it clear that the singular means the plural,
so as to avoid this usage.

Section 310.303

The Board has used the defined term "sludge requirements,”
instead of attempting a partial redefinition here.

Section 310.310

The Board has rewritten the for@gla to use percents and so
that it all fits on a single line.

Section 310.311

This Section is drawn from 40 CFR 403.7(b), with
modifications to meet NRDC v. USEPA, which criticized the method
required to establish "congistent removal". The proposal is
based on the 1981 rules.

62The Board earlier proposed to modify the definition of "interference" to specify
State dsludge programs. These modifications were accepted by &ll participants without
comment,

63The formula of 40 CFR 403.7(a){4) requires the removal credit to be expressed as a
fraction, which is confusing since it is defined below in the rules, and universally
expressed, as a percent. The Board has placed the formula on a single line to avoid
editing problems which inevitahly arise otherwise.

64he Board has restored the USEPA subsection headings indentation levels, which

were deleted and modified in the proposal. Although this makes it harder to reference
the proposal, it is much easier to compare the Order with the 1981 USEPA rules.
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Section 310.211(c)(2)(B), which was Section 210.304(d) of
the proposal, allowed the use of historical data "amassed prior
to the effective date of this Section" as a substitute for
sampling. This was copied from the USEPA rule, which was
effective in 19281. Pursuant to the Agency's suggestion, the
Board has modified this to allow historical data amassed within
three years prior to application by a POTW for removal credit
authorization.

Section 310.311(e) includes references to test methods. As
is discussed above in connection with Section 307.1003, the Board
has modified these to reference Sections 307.1003 and 310.602, in
order to avoid scattering odd references about the rules.

Section 310.312

This Section is drawn from 40 CFR 403.7(c). It allows the
POTW to grant provisional remcval credits to new or modified
facilities, subject to a demonstration of consistent removal
within 18 months after the discharge commences. The Board has
restored the final sentence, which was omitted from the
proposal. This requires the Agency to terminate authority to
grant removal credits under certain circumstances.

Section 310.320

This Section is drawn from 40 CFR 403.7 (1983), pursuant to
NRDC v. USEPA. It requires the POTW to compensate for overflow

of untreated wastewater between the user and the POTW. The
removal credit either has to be reduced to compensate for
overflow events, or the users hagi to cease discharging in
anticipation of overflow events.

The proposal provided that the Section does not apply if
users "can demonstrate" that overflow does not occur between the
users and the POTW. The Board has changed it to "demonstrates"
to make it clear that the Section contemplates an actual prior
demonstration by the user.

The proposal would also have allowed the Agency to grant
eallowances where the POTW "submits to the Agency evidence" that,
for example, users have the ability cease discharging to prevent
overflows. The Board has modified this to make it clear that the
POTW has to "demonstrate" such ability.

65rhe language of the proposal was subject to the interpretation that the allowance
had to be granted if there was any evidence to support it, as opposed to the usual
practice of requiring the Agency to weigh the evidence before it. For example, under
the proposed language, the Agency would have been required to accept the POTW's word
that flow diversion equipment existed, even if its inspection revealed that the equipment
did not exist.
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The formula of Section 310.320(b)(1) has been modified so it
can be written on one line.

Section 310.340

This Section is drawn from 40 CFR 407(e)(1)-(4), which
specifies the contents of the application from the POTW to the
Agency for authority to grant removal credits.

Section 210.351

This Section is drawn from 40 CFR 403.7(f)(5) (1983), as
required by NRDC v. USEPA, instead of 40 CFR 402.7(f)(4)
(1986). This governs modification or withdrawal of removal
credit authority from the POTW, and credits from users. The
Agency can withdraw authority if it determines that the POTW has
granted credits in violation of the rules, or if credits granted
are causing pass through or interference.

66

Section 310.400 Pretreatment Permits

The Agency suggested alternative language for this entire
Subpart. (IEPA). The Board has made extensive changes in
response to comments, mainly from the Agency.

The Board has added a preamble in the form of Section
307.400. This will help avoid the incorrect interpretation that
this Subpart applies in the presence of an approved POTW
pretreatment program. (NSSD).

The Agency pointed out that many users would be subject to
the construction and operating permit requirement of 35 Ill. Adm.
Code 309.Subprart B. The Board has added a reference to that
Subpart, which has been amended as discussed above. Users who
have pretreatment permits will be exempt from the Part 309
operating permit. However, new construction will continue to
require a Part 309 construction permit.

The following Sections govern issuance of pretreatment
permits by the Agency. These permits will be required of
dischargers unless and until the Agency approves a pretreatment
program.

Section 310.401

The March 5, 1987 Proposal used the term "non-domestic"

66 These rules are based on 40 CFR 403.10(e) and (f). However, they do not fallow the
text of the USEPA rule, which specifies the contents of the prcgram submission which
IEPA will give to USEPA. The Board rules will be a portion of this submission, which will
also incdlude things out of the Board's jurisdiction, such as the adequacy of funding for
inspections.
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source to state the scope of the pretreatment permit

requirement. Pursuant to the Agency's comments, the July 16
rules drew on the language of the existing 35 I1l. Adm. Code
309.Subpart B pretreatment permit requirement to state the scope
of the new Part 310 requirement. In the July 16 Opinion the
Board noted that the rules could be greatly simplified and
clarified if the term "industrial user" were defined globzally,
drawing on the language of existing 35 Ill. Adm. Code 309.Subpart
B. As is discussed above in connection with the definitions in
Section 310.110, the Board has made this change. As a result of
this change much of the proposed language of Section 310.401 is
now found in the definition of "industrial user." However, there
is no substantive change from the July 16 rules.

There are three categorig; of "industrial user" which are
addressed in Section 310.401.

The first category is for dischargers to a POTW with an
approved program. These users will be exempt from the
pretreatment permit requirement, and will have to obtain an
authorization to discharge from the PCTW pursuan% to whatever
mechanism is approved in the program submission. 8

The second category are users who meet any of the criteria
for an operating permit under Section 309.202(b). Pretreatment
permits will be required if the user discharges "toxic
pollutants,” if the user is subject to & categorical standard or
if the user discherges mcre than 15% of the total hydraulic flow
or organic loading to a plant. Rather than reference the Clean
Water Act for the definition of "toxic" and for the categorical
standards, the Board has referenced the equivalent rules adopted
in this Docket in Part 307.

The third category includes users who don't meet the above
criteria, but whom the Agency determines have caused pass through
or interference, or have presented an imminent endangerment to
pukblic health. This category is again drawn from Section
309.202(b), although the Board has used the terminology of the
new rules instead of referencing the Clean Water Act. The Board
has also added a requirement of notice to the discharger before a
permit is required, in order to give the discharger time to Spply
before being in violation of the permit requirement itself.®

67 rhe Agency also suggested a specific exclusion for persons with NPDES permits.
This seems to be unnecessary in the context of Part 310. (IEPA)

68As discussed in connection with Part 309, these users will stll have to get a
construction permit from the Agency prior to new construction.

©90nce the discharger causes pass through or interference, he will have to apply for a

pretreatment permit within 30 days, as well as being subject to enforcement for having
caused pass through or interference.
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Section 310.402

Pursuant to the Agency's comments, the Board has added a
Section specifying that applications must be received at least 90
days before a permit is needed, or 90 days before a permit
expires. These times coincide with the 90 days the Agency has to
review applications under Section 3¢(a) of the Act. If the user
files a timely, complete application, he will be able to continue
to discharge pending Agency action (Section 310.422).

Section 310.4C3

The Board has added this Section to make sure the Agency has
authority to address imminent endangerment to public health.
Section 34(a) of the Act allows the Agency to declare an
emergency and seal facilities "upon a finding that episode 95
emergency conditions specified in Board regulations exist."

Section 310.410

This Section contains the minimum information requirements
to get a pretreatment permit. This is drawn from the Agency's
comment. The Agency will be expected to promulgate application
forms. The Agency can request additional necessary information
either in tQT forms or through individual requests to
applicants.

Section 310.411

As suggested by the Agency, the Board has added a Section
requiring that the user obtain from the POTW and owners of any
intervening sewers certifications that they have capacity to
transport and treat the discharge.

Section 310.412

As suggested by the Agency, the Board has specified the
identity of the persons who can sign the application. This is
drawn from other signatory requirements, such as 40 CFR
403.12(1).

70gection 34(b) allows the Agency to take similar action "in other cases in which the
Agency finds that an emergency condition exists creating an immediate danger to
health." Section 34(b) is probably sufficient to allow the Agency to take action in the
absence of a Board rule. However, the Board has adopted the "imminent endangerment"
language in this Subpart to make it clear that the Agency can act under Section 34(a)
under the same standard as USEPA.

e Agency has authority to adopt procedures for pretreatment permit issuance
pursuant to Section 39(a) of the Act.
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Section 310.413

The Board has added this Section at the Agency's
suggestion. If the Agency determines that a site visit is
necessary to evaluate the application, it should notify the
discharger. 1If this is done within 30 days after receipt of the
application, the failure to allow a site visit results in an
incomplete application, which the Agency can deny.

Section 310.414

The Board has added a Section on completeness at the
Agency's suggestion. The Board has added a requirement that the
Agency notify the applicant of an incomplete application within
30 days after receipt. This is drawn from Section 309.225(a).

If the Agency fails to so notify, it cannot reject the
application as incomplete, although it csn deny it for failure to
provide adequate proof.

Section 310.415

The Board has added this Section after reflecting on Section
210.402. This references the 90-day decision period of Section
39(a) of the Act. It also states the result of Section 16(b) of
the APA.

Section 39(a) provides that the applicant "may deem the
permit issued," but does not say for how long. The Board has
construed this consistent with the purposes of the Act and the
APA, The decision period is intended to avoid inconvenience to
the public from delays by the Agency, Sut is not intended to
provide a reward for Agency errors. 7

If the application is for renewal of a permit, Section
310.415 provides that the o0ld permit continues in effect pending
issuance of the new permit. If the application is for a new
permit, the applicant may deem the permit issued for a period of
one year, starting at the end of the 90-day period. Th%g should
allow adequate time to restart the application process.

Section 310.420

The Board proposed the classical standard for permit
issuance, that the applicant prove that the discharge will meet
regulatory requirements. At the Agency's suggestion the Board
has expanded this to specifically authorize the Agency to issue
permits with compliance schedules, and other conditions which

7256 R§1-18, Opinion and Order of September 4, 1987.

73he deemed issued permit does not excuse the discharger from compliance with the
pretreatment standards.
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will result in compliance, to users who cannot demonstrate
present compliance. The Board has retained the classical
standard to make it clear that the Agency can deny permits when,
for example, it does not have enough information to establish
conditions leading to compliance.

Section 310.421

Pursuant to the Agency's comments, the Board has added a
Section specifying the form of the Agency's final action. This
will either be a written permit or a letter of denial with the
reasons as specified in Section 39(a).

Section 310.430

The Board has retained this Section, although the Agency
asked that it be shortened to the general statement of cornditions
the Agency can impose. The Board believes that the Agency should
have a list of conditions similar to that which the POTW should
have in the program submission.

The Board has added Section 310.430(e) to allow inspections
at reasonable times upon presentation of credentials, consistent
with existing Section 309.147. (USEPA).

The Board hes added references to three additional types of
conditions referenced in the Agency's comments. Section
310.430(£f), (g) and (h) reference more extensive rules on
expiration dates, compliance plans and modification. These are
discussed below.

Section 310.431

As suggested by the Agency, the Board has provided that
pretreatment permits can be issued for up to five years. The
Agency can shorten this to coordinate with future compliance
dates. The Agency can also issue short-term permits for
experimental processes and to cover emergency situations.

Section 310.432

The Board has added a Section on compliance plans at the
Agency's suggestion. This is drawn from 40 CFR 402.8(d), which
applies to the POTW's program submission.

The Board earlier proposed to require variances prior to
establishment of certain schedules of compliance. As noted above
in connection with the definition of "schedule of compliance" in
Section 310.110, USEPA intends that schedules of compliance not
protect industrial users from enforcement. (PC 21) There is
therefore no reason to require variances prior to establishment
of these schedules of compliance. The Board has therefore
dropped the references to variances, and has replaced these with
provisions warning industrial users that schedules of compliance
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do not protect them from enforcement.
Section 310.441

The Board has added this Section in response to Agency
comments. Pretreatment permits will function only as a defense
to the permit requirement. Permit compliance will not excuse a
person from complying with the underlying rules.

Section 310.442

The Board has added s Section on modification at the
Agency's suggestion. Faragraph (a) makes it clear that
modification at the request of the permittee is always allowed.
Paragraph (b) allows the Agency to reopen the permit if it
obtains new information, or if new rules are adopted. The Agency
has to give notice to the permittee that it is reviewing the
application,_ind allow the permittee to file a new
application.’

Section 310.443

At the Agency's suggestion the Board has added a Section on
revocation. This references the Act and Board procedures for
enforcement. It includes a list of causes for revocation which
is drawn from existing Efecticn 309.182(b) and 309.264.

Section 310.444

The applicant can appeal the denial gf a pretreatment
permit, or its issuance with conditions.7

Section 310.501 Pretreatment Program Development

This Section is drawn from 40 CFR 403.8(a).76 This Section
determines which POTW's are required to develop pretreatment
programs: those above 5 mgd which receive from industrial users
pollutants which pass through or interfere with the POTW, or

T4The Roard added a requirement to Section 310.430 that the Agency include a
modification condition in each permit to make sure that everybody is aware of this.

75The Board solicited comment on whether pretreatment permits were subject to
third party appeals. The Board has reviewed the Act in light of the comment and
concluded that pretreatment permits are best characterized as Section 39(a) permits
required by Section 13.3 of the Act and Board rules necessary to implem ent Section 13.32,
rather than as ancillary to the POTW's NFDES permit. There is no right of third party
appeadls for such permits. (USEPA and JEPA)

76 his Section has been reworded from the comparable federal language. The Board

solicited comment as to whether the revisions resulted in any changes in meaning. The
Board received only positive comment., (USEPA).
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which receive discharges from users which are subject to
pretreatment standards. The Agency can also require smaller
POTW's to develop programs under certain stated circumstances.

The Board has changed Section 310.501(a)(2) to make it clear
that it references the categorical standards of 35 Ill. Adm. Code
307.

40 CFR 403.8(a) exempts POTW's if the State assumes direct
responsibility for pretreatment permits. The Board questioned
whether the Agency wanted to exercise this option. The Agency
indicated that it did. (IEPA). The Board has therefore added
Section 310.501(c) to allow tps Agency to waive the requirement
that POTW's develop programs. The waiver has to be written.
The Agency will have to allow the POTW time to develop a program
if it rescinds a waiver.

Section 310.502

This Section is drawn from 40 CFR 403.8(b). The USEPA rule
reqguires POTW's to develop pretreatment programs no later than
July 1, 1983, which has already passed. The Board proposed to
substitute July 1, 1988, as the Illinois deadline, and solicited
comment. The Board received adverse comment. (IEPA and
USEPA). The Board has adopted the Agency's suggestion of keying
the deadline for having an approved program to one year after the
issuance of an NPDES permit requiring program development.

fection 310.503

This Section is drawn from 40 CFR 403.8(c). The USEP2Z rule
treats modification of the POTW's NPDES permit to incorporate an
approved pretreatment program as a "minor modification.™ As such
it is not subject to the detailed procedures for permit issuance
of 40 CFR 122. The Agency asked the Board to delete this
provision, noting that any future program approvals will come
years after the programs should have been in place under 40 CFR
403, and therefore should be treated as major. (IEPA). The
Board agrees.

One commenter asked that the Board allow POTW's with
multiple treatment works to establish a pretreatment program in
the NPDES permit for only one facility. (NSSD). This appears to
be contrary to the intent of the federal rules.

71The Board has worded this Section so that POTW's are required to develop programs
under objective standards, subject to a discretionary waiver. The language suggested by
the Agency meade the requirement to develop a program discretionary, inviting confusion
between POTW's which didn't need a program because they were small versus POTW's
which needed a program, but were in a situation such that the Agency preferred to
administer the program.
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Section 310.504

This Section is drawn from 40 CFR 403.8(d). 1If the Agency
issues an NPDES permit for a POTW regquired to establish a
pretreatment program, but which has not done so, the Agency is to
include a compliance schedule in the permit. The compliance
schedule is to lead to an approved program within one year for
consistency with Section 210.502. This date is intrinsically
keyed to permit reissuance. (IEPA).

As discussed above in connection with the definition of
"schedule of compliance" in Section 310.110 and in Section
310.432, USEPA has objected to the presence of Board variances in
the pretreatment program. USEPA intends that schedules of
compliance established under the pretreatment program not protect
POTW's from enforcement. (PC 21) The Board has therefore
deleted references to variances as a method by which a POTW
establishes a schedule of compliance. The Board has also added a
statement that schedules of compliance do not protect from
enforcement so as to afford notice of this to POTW's.

Section 310.505

This Section is drawn from 40 CFR 403.8(e). It requires the
Agency to modify or reissue permits to incorporate an approved
pretreatment program or to place the POTW on a compliance
schedule leading to an approved program.

The USEPA rule uses the phrase "revoke and reissue" instead
of "reissue" to describe the process by which the Agency replaces
an earlier permit with a new permit. The Board has modifed the
term to avoid confusigg with permit revocation as a penalty for
violation of the Act.

The Board has deleted references to coordination with the
grants program, since grants are no longer svailable anyway.
(IEPA).

The Board has added a reference to the removal credits
program rules of Subpart C. (Section 310.505(e).)

Section 310.510

This Section is drawn from 40 CFR 403.8(f). This Section
establishes the requirements for an approvable pretreatment
program.

40 CFR 403.8(f) (1) establishes the legal authority which a
POTW must have for program approval. Generally the POTW has to

787his modification is consistent with the ter minology adopted in the RCRA rules in
R86-1 (Opinicn and Order of June 20 and July 11, 198¢6.)
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have legal authority to enforce Parts 307 and 310. The Board has
specified in Section 310.510(a) only its own rules, without
requiring the POTW to have the authority to enforce the USEPA
rules or CWA directly.

40 CFR 403.8(f)(1l)(v) reguires that the POTW have authority
to enter any place where records are required to be kept under 40
CFR 403.12(m). The correct reference should be to Section
403.12(1), whose equivalent is Section 310.634.

40 CFR 403.8(f)(1)(vi) requires that POTW's have authority
to seek civil or criminal penalties against dischargers which do
not comply with pretreatment requirements ig the state has laws
which allow POTW's to seek such penalties.7

Municipalities may pass ordinances with fines and penalties
of up to $500 and six months imprisonment. (Ill. Rev., Stat.
1985, ch. 24, Sec. 1-2-1 and 1-2-1.1). Sanitary Districts have
similar powers. (I11l. Rev. Stat. é885, ch. 42, Sec. 305.1, and
Section 46(c) of the Act. (IEPA).

The Board has deleted the option of regulating through
contracts from the proposal. Units of local government appear to
have adequate authority to regulate by ordinance, and this seems
to be the clear preference of all commenters. (USEPA, IEPA, NSSD
and MSD).

40 CFR 403.8(f)(1)(iii), reflected in Section 310.510(a)(3),
requires the POTW to control discharges through "permit,
contract, order or similar means." One commenter pointed out
that this appears to be inconsistent with control through
ordinances. (MEDL). The Board has therefore added "ordinances"
to the list, and removed "contracts". There are similar problems
in several other sentences in this Section.

Section 310.510(a)(4)(B) requires that POTW's have authority
to require the development of compliance plans by industrial
dischargers. Neither the Board's rules nor the USEPA rules
specify the details of the procedures which the POTW must follow
to develop such compliance plans. Individual POTW's will propose
mechanisms to the Agency for individual approval. The Board
assumes this will typically consist of a decision by the POTW's
governing body, subject to appeal by way of suing in Circuit
Court. However, the Board's rules do not require variances from
the categorical standards before the POTW approves a local
compliance plan. (PC 21)

79f the state does not allow actual penalties, POTW's have to contract with
dischargers specifying penalties. USEPA has proposed to repeal this option at 51 Fed.
Reg. 21479, June 12, 1986. (IEPA).

80Both are "units of local government” as defined above.
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40 CFR 403.8(f)(2) contains several provisions requiring the
POTW to share information with USEPA or the State agency. As is
discussed above in connection with Section 310.103, USEPA will
retain authority to request information pursuant to federal
law. Information sharing between IEPA and USEPA will be governed
by the MOA. (IEPA and USEPA).

40 CFR 403.8(f)(2)(vii) requires notices to be published in
the largest daily newspaper "pubklished" in the unit of local
government in which the POTW is located. This is reflected in
Section 310.510(b)(7). The Board has modified this to track
Section 309.109(a)(2)(C). There are situations in Illinois in
which newspapers are "published" in certain municipalities, but
are wholly inappropriate for a notice of local importance.
(IEPA) The Board has dropped the requirement of publication in a
daily newspaper, recognizing that less frequently published
papers may actually be the most appropriate place for notice.
(IEPA Motion for Reconsideration).

40 CFR 403.8(£f)(3), reflected in Section 310.510(c),
includes language which allows POTW's to have limited program
approval without adequate funding. This has been deleted since
further delays are not appropriate at this late date. (IEPA).

Section 310.522
This Section is drawn from 40 CFR 403.9(b). The Board has
changed "city attorney or a city official acting in a comparable

capacity ... " to "attorney or official acting in a comparable
capacity for the unit of local government". (MSD).

Section 310.524

This Section is drawn from 40 CFR 403.9(d). The Board has
added this Section to require the POTW to submit the removal
credits application. The reference in 40 CFR 403.9(d) to Section
403.7(d) should be corrected to read 403.7(e).
Section 310.531 and 310.522

These Sections are drawn from 40 CFR 403.9(e) and (f). The
Board has added references to the removal credits program rules
of Subpart C.
Section 310.533

This Section implements 40 CFR 403.9(g). The Section is
simple because the Agency is the water quality management agency
in Illinois.

Section 310.541

This Section is drawn from 40 CFR 403.11(a).8l This and the
following Sections set up the procedures which the Agency follows
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in approving pretreatment programs. As provided above, this
results in a modification of the POTW's NPDES permit.

The Board has added references to the removal credits
program rules of Subpart C. The references in 40 CFR 403.11(a)
to 40 CFR 403.7(d) and 402.9(k) should be corrected to read
Sections 403.7(e) and 403.9%(d).

Section 210.542

This Section is drawn from 40 CFR 403.11(b). The Board has
implemented the USEPA rule by specifying certain agencies ghich
are to receive public notice of the pretreatment program.8

The Board has added a reference to the removal credits
program rules of Subpart C.

Section 310.544

This Section leads into 40 CFR 403.11(d). The Board has not
adopted the USEPA text, since it specifies only procedures to be
followed by USEPA.

USEPA has the right to object to a proposed pretreatment
program. The program proposal has to be modified to meet this
objection. The POTW can contest the objection in accordance with
USEPA rules, but cannot appeal the USEPA objection to the Board.

The Board has added a reference to the removal credits
program rules of Subpart C. USEPA has the authority to object to
each removal credit application from the POTW, as well as to the
basic pretreatment program.

Section 310.545

This Section is drawn from 40 CFR 403.11(e). The Board has
added a reference to the removel credits program rules of Subpart
C. The notice of approval of the pretreatment program has to
identify any removal credits authorized.

Section 310.547

POTW pretreatment program spproval will be a part of NPDES
permit issuance pursuant to Part 309. The program can be

8lThe Board has adopted no equivalent of 40 CFR 403.10, which governs the TEPA's
submission of the State program to USEPA. These rules should be submitted to USEPA
as a part of the program submission under this Section.

82The Board has specified that regionsl planning agencies responsible for water

quality management plans are to receive notice. This recognizes the interest of the
regional planning agencies, such as NIPC, in water quality m anagem ent plans.
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appealed to the Board only as a part of the appeal of a final
NPDES permit action. (IEPA).

Section 210.601 Reporting Requirements

This and the following Sections specify reporting
requiremengg. Section 210.601 is drawn from 40 CFR
403.12(a).

As is discussed above, the Board has changed "approval
authority" to "Agency" throughout these rules, which will become
effective upon program authorization. Until that time USEPA will
act as the approval authority pursuant to 40 CFR 403. (USEPA)

Section 310.602

This Section is drawn from 40 CFR 403.12(b). It requires
the user to prepare a "baseline report" describing the wastewater
and wastewater source.

Section 310.602(e) (1) requires the industréil user to
identify the applicable pretreatment stendards.

Section 310.602(e)(6) governs sampling and analysis. 40 CFR
403.12(b) (5)(vi) appears to contain a reference to future
amendments to 40 CFR 136. The Board believes these are precluded
by the APA. Instead, the Board has referenced Section 307.1003,
which requires the use of Part 136 methods, and which in turn
references Section 31C.107, which includes the formal
incorporation by reference of Part 136. That Section will be
periodically updated as these rules are maintained.

The USEPA rules allow the Administrator to approve
alternative sampling and analysis methods. USEPA has indicated
that it will retain authority to approve alternative sampling
techniques. (IEPA and USEPA) The Board has added a formal
incorporation by reference of 40 CFR 403.12(b). This has not
been placed with the incorporations by reference Section since it
occurs within the equivalent of 40 CFR 403.12(b), and will hence
be easy to find during rule meintenance.

The Board has added a reference to the removal credits
program ruvles of Subpart C. (Section 310.602(g)). Industrial
user's cggpliance schedules should to take account of any removal
credits.

83gection 403.12(a) contains a definition of "contral authority:" the POTW after the
pretreatment program has been approved, and the Agency before. The Board has adopted
this as a global definition in Section 310.110, since the term is used throughout the Part.

84Of course the user may be wrong. This is for the contral authority to decide.

(§§§@bte continued)
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Under the federal rule, existing industrial users are
required to prepare a "baseline report" within 180 days after
adoption of a new pretreatment standard, or within 180 days after
a category determination is made.

In Section 310.602(h)8® the Board has followed the general
approach discussed above in connection with compliance dates. Up
to the time of program authorization, baseline reports are to be
submitted to USEPA pursuant to 40 CFR 403. For standards adopted
by USEPA after the Illinois program is authorized, the baseline
report due date will be keyed to the time Illinois adopts the
standard, which will be a few months after USEFA. 1In particular,
the Board will not require new baseline reports for the standards
it adopts with the initial program. (USEPA)

Section 310.605

This Section is drawn from 40 CFR 403.12(e), which allows
the control authority to "agree" to alter the requirement of
reports in June and December at its discretion, in consideration
of such things as budget cycles. It is not clear with whom the
agreement is to be made. The Board has simplified and clarified
the language, to provide that the control authority "may alter"
the due months. The reports will still be due every six months,
except for the initial period in which an alternative schedule is
established.

Section 310.610

This Section is drawn from 40 CFR 403.12(g). The first
sentence of the USEPA rule contains a "therein" which has been
rendered as "in the discharge" for clarity. For the reasons
noted above, the Section has been edited to reference Sections
307.1003 and 310.602, rather than repeating references to USEPA
regulations found in those Sections. (IEPA and USEPA, PC 19)

Section 310.631

This Section is drawn from 40 CFR 403.12(i). The
introductory language has been modified to replace "may be" with
"is" in the definition of "authorized representative."

Section 310.634

This Section is drawn from 40 CFR 403.12(1). Paragraph (c)

85The Board has changed "and/or" to "or", which appears to convey the correct
meaning in this context. "And/or" has come under recent attack from the Adm inistrative
Code Unit.

86The Roard has moved the time provisions to subsection (h) since they are too
complex at the State level to be included in the introductory paragraph.
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has been modified so that the Agency will control retention of
documents by the POTW. As is discussed above, USEPA will retain
control pursuant to 40 CFR 403 and will be able instruct the
Agency to request longer retention pursuant to the MOA. (IEPA
and USEPA)

One commenter suggested that this be amended to allow the
POTW to extend the retention period. (MSD). This is clearly not
provided under the federal rules. The POTW could provide for
this by ordinance.

Section 310.701 Fundamentally Different Factors

This Section is drawn from 40 CFR 403.13(a). This and the
following Sections deal with "fundamentally different factors"
("FDF") variances. The Board has modified the rules to avoid
describing these as "variances," a term which would be confusing
in 1é9ht of Board variances grented pursuant to Title IX of the
Act. (PC 21) The Board has instead used "determination" to
describe the fundamentally different factors process.

As is explained in the introductory meterial to 40 CFR
402.13(b), the need for FDF determinations arises because of the
method USEPA chose to establish pretreatment standards. USEPA
chose to regulate by industry categories, rather than by
pollutant. Industry categories, established by SIC codes, are
mainly defined by products, without consideration of pollution
potential. This raises the possibility that a discharger may
meet the definition for inclusion in an industry category, yet
have little in common with the industries which USEPA sampled in
establishing the pretreatment standards for the category. USEPA
has provided a mechanism by way of the FDF determination for
arriving at permit limitations for users which fit into a
regulated category, but which have factors fundamentally
different than those looked at by USEPA in arriving at the
categorical pretreatment standards.

Sections 310.703 et seqg. spell out in great detail the
factors to be considered by the Agency in making an FDF
determination. Section 310.722 allows the requester to appeal a

87Board variances grant temporary relief from a rule when a petitioner demonstrates
arbitrary and unreasonable hardship. The petitioner must have a plan for eventual
compliance. On the other hand an FDF deter mination results in a perm anent limitation,
with no plan for eventual compliance. The variance procedures are cleady
inappropriate. There is still a question as to whether the FDF determination is the
equivalent of determining an environmental contral standard, and hence an action
reserved to the Board by Sections 5(c) and 13(a)(2) of the Act, or whether it is
implementation of a Board rule as a part of permit issuance, and hence an action
reserved to the Agency by Sections 4(g), 4(1) and 39 of the Act. If the decision were
reserved to the Board, the appropriate procedure would be the adjusted standards of
Section 28.1 of the Act.

84-143



-56-

denial to the Roard. The specified factors appear to be
sufficiently detailed to allow the Board to review the Agency's
decision in a meaningful way. The Board therefore concludes that
the FDF determination is in the nature 8f g permit review action
which is within the Agency's authority. 8,89

The Agency's comments seek to place the Agency in the
position of simply assembling the materials and recommending a
decision to USEPA., As adopted, the rules require the Agency to
actually @Ske a decision to grant or deny, subject to USEPA
approval. USEPA did not object to this aspect of the Board's
propossal.,

Section 310.702

This Section is drawn from 40 CFR 403.13(b). Much of the
basic introductory material, which was referenced above, has been
dropped. This relates to the rationale of USEPA in adopting the
categorical standards, and is not appropriate in the Board rule,
since the Board has merely incorporated the standards by
reference.

Section 310.703 and 310.704

USEPA asked that the Board remove references to treatment
costs from the FDF factors to comply with recent zmendments to
the Clean Water Act. (USEPA). These occur in 40 CFR 403.13(c)
and (d). Based on the specific request from USEPA, the BRoard has
done this. However, this may cause confusion when USEPA actually
amends its rules.

88rhe question is whether the FDF determination is the equivalent of deter mining an
environmental contral standard, and hence an action reserved to the Board by Sections
5(c) and 13(a)(2) of the Act, or whether it is impglementation of a Board rule as a part of
permit issuance, and hence an action reserved to the Agency by Sections 4(g), 4(1) and 39
of the Act.

89The Board retains the authority to issue variances pursuant to the Act for arbitrary
or unreasonable hardship. These would have to be consistent with federal law. A
variance would have to meet the requirements of a delayed compliance plan, as well as
the requirem ents specified under the Act and FPart 104.

Orhe Agency has questioned whether the FDF variance rules need to be adopted at
all, since the Board has not adopted an equivalent with respect to the NPDES program.
(IEPA). However, the pretreatment program differs from NPDES in an important
respect. While Section 39(b) of the Act requires the Agency to apply federal law directly
in writing the NPDES permit, Section 13.3 requires the Board to adopt identical in
substance regulations. Once the Board takes this step, some sort of sign off is reguired
at the State level before waivers are granted. Moreover, the Board has seen NPDES
permit appeals which, at a minimum, would have been simpler if the FDF mechanism had
been specifically provided in the Board rules. (Stepan Chemical v. IEPA, PCB 79-161, 39
PCB 130, 416, July 24 and September 4, 1980.)
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Section 310.706

This Section is drawn from 40 CFR 403.13(f), which allows
more stringent State and local requirements to override FDF
determinations. Rather than repeat the directive of the USEPA
rule, the Bcard has implemented it by stating the Illinois law on
this. The Agency cannot grant an FDF determination with respect
to the more stringent requirements established pursuant to
independent Board authority. This presently consists of the
cyanide and mercury standards discussed above. Also, the FDF
determination could not be used to override any more stringent
local limitations based on an evaluation of the system and
discharges to it.

Section 310.711

This Section is drawn from 40 CFR 403.13(g), which sets the
application deadline for FDF requests. The Board has modified
this consistent with the above discussion of compliance deadlines
and category request deadlines. Prior to program authorization,
FDF requests will be directed to USEPA pursuant to 40 CFR 403.
The Board rules will apply only to USEPA standards adopted after
program authorization, and times will be keyed to the date of
Board adoption. The Board will not allow a new FDF period for
the o0ld standards adopted with the program. (USEPA and IEPA).

Section 310.713

This Section is drawn from 40 CFR 403.13(i). It has been
reworded for clarity.

Section 310.714

This Section is drawn from 40 CFR 403.13(j). For the
reasons noted above, the Board has implemented the USEPA notice
requirements with a more specific list of entities to be
notified.

Section 310.722

This Section is drawn from 40 CFR 403.13(1). The preceding
Section requires the Agency to notify the requester if it denies
an FDF determination, or to otherwise forward the request to
USEPA with an approval recommendation. Section 310.722(a)
references the USEPA procedures for review of FDF determinations,
but does not purport to specify them. Section 310.722(b)
prohibits the Agency from granting any FDF approval unless USEPA
approves.

Section 310.722(c)(1l) allows the requester to appsfl to the
Board any finding of the Agency that FDF do not exist. Section
310.722(c)(2) provides that the reguester may contest USEPA
decisions only as allowed by USEPA.
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Section 310.801

This Section references the USEPA procedures of 40 CFR
403.15 for adjusting categorical standards to reflect the
presence of pollutants in intake waters.

Section 310.901 et seq.

These provisions are drawn from 40 CFR 403.16, governing
"upsets." BAn upset is an affirmative defense in the event of an
enforcement action. However, to claim an upset, the discharger
has to notify the POIW within 24 hours after the upset, and
provide certain specified information. If the discharger fails
to notify the POTW within 24 hours, the discharger is barred from
later claiming that non-compliance resulted from an upset.

Section 310.905 provides that the Agency is to review upset
claims, although any determinations are not final actions subject
to review. The only review would come in the event of an
enforcement action, at which time the Board would decide whether
an upset occurred.

JCAR CUESTIONS

The JCAR questions consist of three identical questions for
each Part, Parts 307 and 310. These are general questions, and
the response is the ssme for each Part. The Board will therefore
answer them in this section of the Opinion.

JCAR first questions how a rule can be adopted more than 180
days after USEPA has adopted it. JCAR asks if Section 5 of the
APA applies after 180 days. The Board has held that similar
identical insubs%ance rules are not subject to second notice
review by JCAR. In addition, most of the USEPA rules invclved
in R86-44 were adopted long before the authorizing statute,

P.A. 84-1320. It was impossible for the Board to have met the
180 day requirement during this intitial rulemaking.

The second guestion concerns the statement of statewide
policy objectives in the notices in the Register. gSection 13.3
of the Act gives the Board no alternative but to adopt the rules
in question. The policies behind the decision to adopt the rules
are those of the General Assembly and not the Board. The policy
objectives were set forth in Section 11 of the Act, which was
referenced in the Notice, as required by the APA.

91The most the Board could do would be to direct the Agency to forward the FDF
request to USEPA.

927he Board held that Section 5 does not apply in its Cpinion and Order of July 16,
1987, in R86-46. (See also R87-3,4; Resdlution of June 25, 1987.)
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Recognizing that the pretreatment program will have a major
impact on units of local government, the Board elaborated on the
policy objectives in the notice in the Register.

The third question concerns whether the Board "received" any
public comment, and whether it ever considers changing a rule in
response to comment. The public comment is detailed above. As
is detailed above, the Board has made numerous changes in
response to comments,

This Opinion supports the Board's Final Order of this same
day. The Board will withhold filing the final rules with the
Secretary of State until December 17, 1987, to allow time for
final review and motions to reconsider by the agencies involved
in the authorization process.

I, Dorothy M. Gunn, Clerk of the Illinois Pollution Control
Board, hereby certify that the above Opinion was adopted on
the 3/t day of ot on it , 1987, by a vote

of wisl” .
Mﬁ?-

Dorothy M./Gunn, Clerk
Illinois Pollution Control Board
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