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STATE OF lLuNU.S 
POllullon Control Board 

ROGER STONE, 

Petitioner, 

v. 

ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY and 
NAPERVILLE PARK DISTRICT, 

Respondent. 

) 
) 
) 
) 
) PCB 01-68 
) (Pennit Appeal) 
) 
) 
) 
) 
) 

Proposed NPDES Pennit No. lLOO732S3 

RESPONSE TO ROGER STONE'S MOTION FOR AND MEMORANDUM OF 
LAW IN SUPPORT OF SUMMARY JUDGMENT 

NOW COMES the Respondent, Illinois Envia:onmental Protection Agency 

("Illinois EPA" or "Agency") by and through its attorney, Sanjay K. Sofat, Assistant 

Counsel and Special Assistant Attorney General, pursuant to 35111. Adm. Code 101.241, 

101.242, 101.244, 103.140, and 105.102(b)(9), and the Conference call on December 13, 

2000, hereby submits this response to Roger Stone's (,'Petitioner") Motion For And 

Memorandum Of Law In Support Of Summary Judgment to the Illinois Pollution Control 

Board ("Illinois PCB" or "Board"). The IHinois EPA respectfully requests that the 

Illinois PCB DENY the Petitioner's Motion For Summary Judgment as there exist 

genuine issues of material fact and the Petitioner is not entitled to judgment as a maHer of 

law. In support of its Response, the Illinois EPA states as follows: 
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MATERIAL FACTS IN DISPUTE 

Co-respondent, Naperville Park District ("NPD"), is in the best position to explain 

the character of and the activities at the pennitted site. Illinois EPA, therefore, 

incorporates the description of the facility included in the NPD's Response and the 

attached affidavits of Jay Spitz and Richard K. Peddicord. (Response at 2 - S, 

Attachment A, Attachment B). The facts relating to how much shot will be tired and 

where it will be deposited are clearly in dispute. The Petitioner's motion for summary 

judgment is premature as those facts must be more fully developed at the Illinois PCB 

hearing. 

As will be explained below, Sections 302.203 and 304. J 06 do not create an 

absolute prohibition on the deposition of steel shot. (35 III. Adm. Code 302.203 and 

304. t 06). Under Petitioner's interpretation of the Illinois PCB's regulations, 3S III. Adm. 

Code 302.203 and 304.106 create an absolute prohibition on the deposition ofsteel shot 

in the ponds, connecting channel, and wetlands of the permitted site. When Petitioner 

states that "[a] Board determination that the discharge ofmuniti"ns and targets into the 

wetlands and stream cannot be permitted would dispose of this proceeding in its 

entirety." -- he is asking the Illinois PCB to outlaw trapshooting facilities in Illinois. 

(Mot. at para. 6). Several issues of fact exist, including; how much steel shot, clay 

targets, and shell waddings will be discharged; where these materials will land; what 

impact on the water column and sediments will result; and how the permit was designed 

to ensure that no violation of the Environmental Protection Act ("Act") will result from 

the resumption of shooting at the Sportsman's Park. 
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In addition, the Petitioner claims as undisputed material fact that the Illinois EPA 

ignored the Illinois PCB's regulations in 35 III. Adm. Code Part 304 and 302.203 in 

development of an National Pollutant Discharge Elimination Sy!;tem ("NPDES") pennit 

for this facility. (Memo of law at 6). The Illinois EPA disputes this characterization of 

its development of the Sportsman's Park's pennit. The Illinois EPA did consider the 

application of all of the Illinois PCB's regulations to this facility's discharge and 

developed a pennit whicb would ensure that none of the provisions of the Act or the 

Illinois PCB's regulations wOuld be violated. 

ARGUMENTS 

I. THE ILLINOIS PCB MUST DENY ROGER STONE'S MOTION FOR 
SUMMARY JUDGMENT 

The sole basis for the Petitioner's motion for summary judgment is that the 

discharge of steel shots, non-toxic targets, and wadding from the Sport~man's Park 

activities into the State's waters will violate 3S III. Adm. Code 302.203 and 304.106 of 

the Illinois PCB regu:ations, warranting summary judgment in his favor. As there exist 

numerous issues of material fact and law, the Illinois EPA requests that the Petitioner's 

motion for summary judgment be denied. 

A. Summary Judgment Is Not Appropriate Where A Genuine IU8e or Material 
Fact Esists 

The "purpose of a summary judgment proceeding is to delennine whether there 

are any genuine issues of triable fact." Kobus v. Formfit Co., 35 m.2d 533, 538,221 

N.E.2d 633 (t 966). The courts have ga'anted a motion for summary judgment only when 
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"the pleadings, depositions, and admissions on file, together with the affidavits, ifany, 

show that there is no genuine issue as to any material fact and that the moving party is 

entitled to ajudgment as a matter oflaw." 735 lLCS 512-IOO5(c), also see, Fooden v. 

Board of Governors, 48111.2d 580, 586-87,272 N.E.2d 497 (1971), cert. denied (I 972), 

408 U.S. 943, 92 S.Ct. 2847 (emphasis addea,. "While use of the summary judgment 

procedure is to be encouraged as an aid in the expeditious disposition of a lawsuit, it is a 

drastic means of disposing of litigation and therefore should be allowed only when the 

right of the moving party is clear and free from doubt." Purtill v. Hess, 1111II.2d 229, 

239,489 N.E.2d 867, 871 (1986) (emphasis addea" citing Allen v. Meyer, 14111.2d 284, 

292, 152 N.E.2d 576 (1958); Beverly Bank v. Alsip Bank, 106I11.App.3d 1012, 1016,62 

Ill. Dec. 572,436 N.E.2d 598 (1982); Schnabel v. County of Du Pag4!, 101 III.App.3d 

553,560, 57111.Dec. 121,428 N.E.2d 671 (1981). The Illinois PCB is fully aware of 

these general principles, as it has consistently applied these principles in the actions 

before it. David Mil/vain v. Vii/age of Durand, PCB 98-114 (Dec. 3, 1998). As there 

enist genuine issues of material fact and law, the Petitioner's right is not clear and free 

from doubt. Therefore, the Illinois PCB mu~t deny the Petitioner's motion for summary 

judgment. 

B. Sportsman·s Park·s Adivities Would Not Cause A Viola.loa of 35 ilL Ad •• 
Code 304.106 And 382.203 

A close examination of the Petitioner's interpretation of Sections 302.203 and 

304.106, and the language of Sections 302.203 and 304.106, shows that the Illinois EPNs 

issuance of the NPDES permit was consistent with the Act and the applicable Illinois 

PCB regulations. 
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Discharge of Steel Shots Is Not An Emuent Under 35 III. Adm. Code 304.106 

35 III. Adm. Code 304.106, Offensive Discharges, prohibits the presence of 

certain wastes in an emuent. Specifically, it provides that, " ... no effluent shall contain 

settleable solids. floating debris, visible oil, grease, scum or sludge solids •.•• " Therefore, 

a Section 304.106 violation can only ()(cur if an effluent contains any of the prohibited 

substances. The Petitioner argues that the discharge of solids falls within the definition 

ofIEffluent." (Memo of law at 12). The Illinois EPA contends that the Petitioner's 

position is clearly outside the scope of the effluent definition. In support of this, the 

Illinois EPA provides the following analysis: 

35 III. Adm. Code 301.275 defines effluent to mean "any wastewater discharged, 

directly or indirectly, to the waters of the State or to any stonn sewer .... " 35 III. Adm. 

Code 301.275 (emphasis ac/ded). Wastewater, in tum, is defined as "sewage, industrial 

waste, or other waste, or nnr combination of these .... " 35111. Adm. Code 301.425 

(emphasis added). The industrial waste definition includes solid, liquid, or gaseous 

wastes originating from an industrial pr()(ess. The industrilil waste is defined as "any 

solids, liquid, or gaseous wastes resulting from any process of industry, manufacturing, 

trade, or business or from the development, processing, or recovery, except for 

agricultural crop raising, of any natural resources." 35 III. Adm. Code 301.285 (emphasis 

added). 

The Illinois EPA's position is that 'resulting' is the operative word that defines the 

scope of this definition. In other words, the industrial waste definition includes only 

those wastes that are generated as a resu!! of the industrial process, manufacturing, trade 

or business activities of an industrial facility. The Illinois EPA finds support for this 
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position in the Sanitary Water Board's Technical Release doeument 2()"22. The subject 

matter of that Technical Release focused on the "Sewage and Jndustrial waste Treatment 

Requirements and Effluent Criteria." Technical Release 20·22 (April I, 1967). The 

industrial wa:;tc definition appears under the "Industrial Residue" section of tile Technical 

Release. which starts with the sentence that, I·water-bome industrial residues generally 

require treatment before discharge to a watercourse. It Technical Release 2()'22, pg. 4 

(Aprill, 1967). In this document, the industrial waste is defined as "any liquid, gaseous, 

solid or other waste substance or a combination thereof resulting from any process of 

industry, manufacturing trude or business or from the development, processing, or 

recovery of any natural resources •••. " Id Note that this definition is e..\ l!C11tially identical 

to the one provided at 35 III. Adm. Code 301.285. from the above discussion, it is clear 

that the industrial waste definition waq designed to address the various type!j of wastes 

that an industrial facility might generate. The Petitioner's attempt to expand the meaning 

of this definition to include sleel shott non-toxic targets. and wadding clearly contradicts 

with the intent of tile origir~d drafters. Therefore, the Illinois EPA strongly objecu to the 

Petitioner's attempt to widen the universe of the types of wastes covered by the industrial 

waste definition. 

Next~ the Petitiom.-r states that the definition of "otber wastes" includes solids. 

However, a plain review ortbe definition reveals that no such word is used in the 

language. The other wastes is defined as "garbage, refuse, wood residues, sand, lime, 

cinders. ashes, oOBl. night soil, silt. oil. tar, dye, stuffs, acids. chemicals and all other 

substances not sewage or industrial waste whore discharge would cause water pollution 

or a violation of the effluent or water quality standards.'" 3S III. Adm. Code 301.330. 
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The definition has two major components. The first component enumerates the 

substances that are prohibited in the State's waters. The second component includes all 

other substances that would cause water pollution or a violation of the effluent or water 

guality standards. Clearly, steel shots, non-toxic targets, or wadding are not enumerated 

in the definition. Further, the Illinois EPA believes that the discharge of shot, targets or 

waddings pursuant to Sportsman's Park's NPDES permit would not cause waler 

poilu/ion' or violation 0/ e.fj1uen/ or water quality standa,.ds. Moreover, the Petitioner 

has made no attempt to prove otherwise. 

Sportsman's Park's Discharge Does Not Violate 35 III. Adm. Code 302.203 

The Petitioner argues that Section 302.2032 strictly prohibits the deposition of 

bottom deposits or settleables. Under the Petitioner's strict construction of Section 

302.203, even the deposition of one particle at the boitom of the State's waters is a 

violation of Section 302.203. The Illinois EPA strongly objects to the Petitioner's narrow 

and literal interpretation. Section 302.203 does not stand for a total prohibition of the 

deposition of the unnatural bottom deposits. This position finds its support in the Illinois 

PCB regulations and opinions. 

I Section 3.55 of the Act provides that Water Pollution is such alteration of the physical, thennal, chemical, 
biological or radioactive properties of any waters of the Slate, or such discharges of any contaminant into 
any waters of the State, as will or is likely to create a nuisance or render such waters hannful or detrimental 
or injurious to public health, safety or welfare, or to domestic, commen:ial, industrial, agricuhural, 
recreational, or other legitimate uses, or to livestock, wild animals, birds, fish, or other aquatic life. 41 S 
ILeS 513.55. 
2 Waters of the State shall be free from sludge or bottom deposits, floating debris, visible oil, odor, pilat or 
algal growth, color or turbidity of other than natural origin. The allowedmixing provisions ofSedion " .. 
302.102 shall not be used to coolply with the provisions of this Section. 35 III. Adm. Code 302.24».3: . 
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The Illinois PCB regulation at 35 Ill. Adm. Code 304. J 243 contains a limit for 

total suspended solids ("TSS"). The Illinois EPA regularly uses this Um,t in NPDES 

permits issued to various facilities all across the State. Under the Petitioner's 

interpretation, most of these NPDES penn its would be in violation of Section 302.203. 

Therefore, the Petitioner's interpretation must be rejected as it produces impractical and 

absurd results. 

Additional support is found in the Illinois PCB's opinion in In The Maller of 

Petition of Illinois American Water Company's Allon Public Water Supply Replacement 

Faciliiy Discharge To The Mississippi River For An Adjusted Standard From 35 III. Adm. 

Code 302.203,304.106, And 304.124,2000 WL 1419647, AS 99·6 (Sept. 7,2000) 

("hereinafter IA WC"). In JAWC, the petitioner requested the Illinois PCB to grant an 

adjusted standard from Section 302.203. In the Substantially Different Factors part of the 

opinion, ,he Illinois PCB provided that, liThe Board's general water quality concerns are 

to protect against health hazards, protect aquatic life in streams that support it, and protect 

potability in streams that are potable." Jd at 2000 WL 1419647, • to. The Illinois PCB 

further provided that, "[t]he Board's effluent concerns with TSS are increased turbidi.y 

and 'hannful deposits'." Jd. In granting the requested relief, the Illinois PCB stated that, 

" ... there will be a very slight increase in turbidity and new bottom deposits will be so 

slight that they will be difficult to measure. Such bottom deposits could hardly be 

described as 'hamlful', which was one of the factors that the Board looked to in adopting 

the effluent standard for TSS ... Although the visibility of the plume could be a violation 

J No person shall cause or allow the concentration of the following constituents in any effluent to exceed 
the following level, subject to the averaging rules contained in Section 304.1 04(a). '" Total Suspended 
Solids (From sources other than those covered by Section 304.i20)----15 mgtl. 35111. Adm. Code 
304.124 
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of Section 302.203 of the Board's rules (waters of the stnte must be free of color or 

turbidity other than natural origin), the Board does not find that the violation is 

significant." Id The Illinois EPA beUeves that the discharge ofsteel shots, non-toxic 

targets, or wadding as pennitted would not cause any general water quality concerns 

(protect against health hazards, protect aquatic life in streams, and protect potability in 

streams) and would not create hannful deposits. 

Moreover, the Illinois PCB's, Explanation 0/ Proposed Water Quality Standards 

Revisions, #R71-14, Proposed May 12, 1971, provides tht! intent of the original drafters 

of Rule 203(a), which is now codified 8..4J Section 302.203. In that proposed opinion! the 

Illinois pcn stated that, "(t]his section contains general non-numerical critclia ... Sludge 

or bottom deposits eithcr organic or inorganic can disturb bottom dwelling organisms and 

thus upset the natural food chain. The decomposition of organic deposits may depress 

dissolved oxygen values. Floating debris, visible oil, unnatural color and turbidity, are, 

of course, aesthetically unpleasing as well as having potential toxic effects." Jd. ilt 3 

(emphasis added). The Petitioner or any other party has not brought My evidence before 

the Illinois EPA that indicates that the Sportsman's Park's discharge may disturb bottom 

dwelling organisms or may indirectly upset the natural food chain. Further, the 

Sportsman's NPDES pennit requires that only non-toxic targets are fired. Importantly. 

this pennit contains a special condition that will control the discharge of Ooatables into 

the State's waters. Special condition 14 requires Sportsman's Park to develop and 

implement a Best Management Practices ("BMP") program to limit and control the 

deposition of shotgun shell wadding, either dim:tly or indirectly, into the waters of the 

State. (See Attachment I). 



In sum, the Illinois EPA believes that Section 302.203 demands a case-by-case 

basis analysis by the Illinois PCB. The Illinois EPA asserts that based on the facts 

present in this case, the activities at the Sportsman's Park will not violate Section 

302.203. 

Further, the Illinois PCB opinions cited by the Petitioner to support his 

interpretation are distinguishable and thus inapplicable to the case at hand. In EPA v. 

Commans, et al., 2979 WL 20600, PCB 77-60 (Aug. 9,1979), the Illinois PCB found that 

Commans, among various provisions of the Act and the Board regulations, violated Rule 

203(a), which is now codified as Section 302.203. In Commans, defendants had 

deposited pieces of broken concrete, asphalt, and black dirt on the banks of Salt Creek. 

The Illinois PCB found these materials to diminish the aesthetic quality ofthe State's 

aquatic environment. The Petitioner in the case at hand, however, does not make any 

attempt to prove how the discharge of a few steel shots into the water would amount to 

the situation simiJar to diminishing the aesthetic quality of the State's aquatic 

environment Clearly, the activities at Sportsman's Park do not violate the standard used 

by the Illinois PCB in Commans. 

The Petitioner also cites City of East Moline v. Illinois EPA, 1989 WL 144768, 

PCB 87-127 (Nov. 15, 1989), to support his narrow and impractical interpretation of 

Section 302.203. In City of East Moline, the petitioner had asked for a variance from the 

water quality standards of 35 Ill. Adm. Code 302.203 relatin& to unnatural sludge for its 

discharge to an unnamed tributary of the Mississippi River. The Illinois PCB denied the 

petitioner's relief and concluded that the petitioner's discharge violated both Section 

302.203 and Section 304.106. The Illinois PCB's conclusion was in part based on the 



Illinois EPA's findings that "the quality of the water changed from clear to brown and 

turbid; sludge was up to 14-20 inches deep; no fish were found below the discharge point 

in the tributary, but were found upstream; and benthic organisms were .~duced 

substantially." Id. at 1989 WL 144768, *6. The City of East Moline is not applicable to 

the case at hand as the Petitioner has not alleged any fact that indicates that the quality of 

the water has or is deteriorating; there are unnatural deposits of steel shots; no fish were 

found below the discharge points; and that number of benthic organisms have reduced 

substantially. 

II. PETITIONERS REQUEST FOR SANCTIONS MUST BE DENIED 

In his motion for summary judgment, the Petitioner states: "Because the position 

taken by the Illinois EPA is so patently ultra vires - lacking any color of authority to 

disregard the prohibitions imposed by Sections 302.203 and 304.106 - the Illinois PCB 

should sanction the Illinois EPA and order it to reimburse Mr. Stone for all of this [sic] 

exr ens ~s, including legal fees incurred in proceedings before the Agency as well as this to 

Board." (Mot. at para 7). The Petitioner's request for imposition of sanctions against the 

Illinois EPA is unjustified and outside the authority of the Illinois PCB to grant. 

The Petitioner's basis for requesting sanctions appears to be twofold. First, the 

Illinois EPA is to be sanctioned for "ignoring" two specific Illinois PCB regulations 

when drafting the NPDES permit at issue in this case. (Memo of law at 15). The second 

basis appears to be the Petitioner's claim that "the Agency has blatantly disregarded its 

non-discretionary statutory obligation to pursue legal remedies requiring the NPD to 

remove tons of illegally discharged lead and toxic-containing targets, and the .restoration 



of the environment to its uncontaminated and unpolluted state." (Motion at para. 8. See 

also Memo of law at 15). In fact, the Petitioner is asking the Illinois PCB to impose 

sanctions against the Illinois EPA based on the content of a pennit it has issued and the 

alleged failure of the Illinois EPA to pursue enforcement against the NPD for past 

violations of the ("·~an Water Act. He is making the radical claim that the Illinois EPA's 

pennitting and enforcement functions (the core duties delegated to the Illinois EPA under 

th~ Act) are not discretionary and that the Illinois PCB may sanction the Illinois EPA 

when a party disagrees with the manner in which these duties are exercised. See, 415 

ILCS 5/4, 30, 39. The Act provides for third party appeals of NPDES pennits and citizen 

enforcement ofthe Act when a party feels the Illinois EPA has not properly exercised its 

discretionary pennitting and enforcement functions. 415 ILCS 5/3 t (d), 40( e). The 

legislature did not intend for sanctions against the Illinois EPA to be available before the 

Illinois PCB as a challenge to the Illinois EPA's exercise of its statutory duties. 

A. Reference To Rule 137 Sanctions Is Inappropriate And The Illinois PCB 
May Only Grant Sanctions Against The Illinois EPA For Violation!;·Of 

Illinois PCB Or Hearing Officer Orders. 

The Petitioner asserts that the Illinois EPA would be subject to sanctions in a court 

proceeding under Rule 137 for asserting and pursuing positions that are known to have no 

support in the law. (Memo oflaw at 15). Of course, Rule 137 does not apply to the 

Illinois PCB proceedings, but since the Illinois PCB often uses the Rules of Civil 

Procedure for guidance in appropriate circumstances, it is worth noting why this case 

does not present one of those circumstances. 



The Illinois EPA has not brought any action in any Court or before this body that 

would cause either party to incur unnecessary costs as a result of its conduct, nor has it 

defended any litigation by the Petitioner in a frivolous manner. As explained above, the 

Illinois EPA does have a basis in law and fact for the permitting decisions it has made in 

this case. Just because the Petitioner has a different interpretation of the proper legal 

standard to be applied to the novel facts of this case, does not mean that the Illinois EPA 

"ignored" the law, or acted in an "ultra viresn manner. The Illinois EPA would not be 

subject to Rule 137 sanctions in any Court, since the record is clear that the Illinois EPA 

has made a good faith attempt to address a new permitting situation in a manner that 

protects the environment and the rights of the applicant. If the Petitioner felt that no 

permit could lawfully be written for this facility under Illinois law, he should have sought 

such an order from the District Court. Instead, the Petitioner sought and obtained an 

order that this facility must apply for and obtain an NPDES permit. The Petitioner should 

not now be permitted to obtain sanctions against the Illinois EPA, because he disagrees 

with the permitting decision. 

Unlike a circuit court, the Illinois PCB only has those powers granted to it by 

statute. The legislature has not conferred comparable powers upon the Illinois PCB as 

those embodied in Rule 137. Under the current 35 Ill. Adm. Code 101.280 (Subpart J) 

and the new Section 101.800 (Subpart H), the Illinois PCB may only sanction the Illinois 

EPA for unreasonable violations of Illinois PCB or Hearing Officer orders or the Illinois 

PCB's procedural rules. The Petitioner has alleged no Illinois PCB Order, Hearing 

Officer Order, or procedural rule that the Illinois EPA has violated. 



B. The Illinois PCB May Not Grant The Sanctions Requested By The Petitioner. 

Even if sanctions were found to be warranted in this case, the Illinois PCB does 

not have authority to grant attorney's fees as a sanction. In ESG Walts, Inc. v. Pollution 

Control Board, the third district appellate court held that attorney's fees are only 

available to the Illinois PCB where it has been given specific statutory authority to grant 

them or there is an agreement between the parties. 286 Ill.App.3d 325, 339, 676 N.E.2d 

299, 308 (1997), appeal denied, 173 m.2d 684 N.E. 2d 1335 (1997). That court found 

that the Illinois PCB has no specific statutory authority to grant attorneys fees as a 

sanction and there has certainly been no agreement between the parties to shift the 

expenses of this third party permit appeal from the Petitioner to the citizens of the State 

of Illinois. See also, Central C& D Recycling, Inc. v. Illinois Environmental Protection 

Agency, (June 17, 1999) PCB 99-122, fn 2. 

Although neither the old procedural rules nor the new procedural rules provide for 

the imposition of attorney's fees as a sanction, the new procedural rules (which take 

effect January 1, 2001) eliminate the sanction of reasonable expenses of the other party in 

obtaining a sanction order from the Illinois PCB which had been included in the prior 

rules.4 Since the Illinois PCB has specifically chosen not to include as sanctions for non­

compliance with Illinois PCB or Hearing Officer Orders attorneys fees or reasonable 

expenses, such sanctions certainly can not be imposed where there has been no allegation 

of non-compliance with an Illinois Board or a Hearing Officer Order. See, In the Maller 

of Revision of the Board's Procedural Rules: 35 Ill. Adm. Code 101-130, ROO~20, First 

4 This change was made due to comments concerning the Illinois PCB's autbority to do so under the Act. 
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Notice Opinion, March 16, 2000 at 18, and Second Notice Opinion, November 2, 2000 at 

6. 

The Illinois PCB's current procedural rules also explain that, with the single 

exception of the preparation of the Illinois EPA Record, the expense of bringing a permit 

appeal is to be borne by the appellant, not the Illinois EPA. 35 Ill. Adm. Code 105.104. 

III. THE ILLINOIS PCB MAY NOT ORDER THE ILLINOIS EPA TO 
COMMENCE ENFORCEMENT PROCEEDINGS AGAINST THE APPLICANT 

AS A CONDITION OF ALLOWING THE TEMPORARY DISCHARGE 
CONTAMINATED STORMWATER. 

The Petitioner has asked the Illinois PCB to "order the Illinois EPA to commence 

enforcement activity under Section 31 of the Act as a condition of allowing the NPD to 

temporarily discharge contaminated stormwater pending remediation ... " (Mot. at p. 6, 

See also Memo of law at 14). By asking for this relief, the Petitioner is asking the Illinois 

PCB to usurp both the enforcement and permitting functions of the Illinois EPA and is 

using this permit appeal and summary judgment motion in an improper attempt to an 

enforcement proceeding against the NPD. The Petitioner is correct to state that the 

permitting process cannot be used by the Illinois EPA to create a variance or adjusted 

standard from Board requirement. (Memo of law at 2). However, the Petitioner's 

attempt to use the permit appeal process as a substitute for the enforcement process and 

to circumvent the prosecutorial discretion of the Attorney General and the Illinois EPA is 

even more unsound. 

The Petitioner's repeated claims that the Illinois EPA's enforcement duties 

under Section 31 of the Act are non-discretionary would result in the Illinois EPA 

being required to issue a Violation Notice for every potential violation that comes 
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to the Illinois EPA's attention within 180 days and a Notice oflntent to Pursue 

Legal Action for every Compliance Commitment Agreement that the does not 

meet every requirement of the Act. This would bring the Illinois EPA to a halt if 

it were unable to prioritize the violators pursued based on severity of the violation 

and Illinois EPA resources. As explained in the NPD's Response, as soon as the 

Illinois EPA and the NPD were notified by the District Court that an NPDES 

permit was required for this activity, the NPD tenninated shooting at the facility 

and submitted a pemlit application. Stone v. Naperville Park District, 38 F. 

Supp.2d 651 (N.D. Ill. 1999). The V.S. Supreme Court has upheld the discretion 

orv.s. EPA not to seek an injuncHon for similar activity as long as no 

environmental hann was occurring and a pennit application was submitted. See, 

Weinberger v. Romero-Barcello, 456 V.S. 305, 315, 102 S.Ct. 1798, 1805, 

(1982). 

The Illinois PCB and the courts have consistently held that the Illinois EPA may 

not substitute a pennit denial for an enforcement action. Illinois Environmental 

Protection Agency v. Illinois Pollution Control Board, 252 Ill. App. 3d 828, 830, 624 

N.E. 2d 402, 404 (3d Dist. 1993); Centralia Environmental Services, Inc. v. Illinois 

Environmental Protection Agency, (October 25, 1990), PCB 89-170, slip. op. at I O~ 13. 

The law is also settled that a grant of a pennit is not a license to pollute and if, at a future 

date, the Sportsman's Park violates the Act or the Illinois PCB regulations, this NPDES 

pennit is not a shield to the alleged violations. Landfill, Inc. v. Pollution Control Board, 

74 III. 2d 541, 387 N.E. 2d 258 (1978); David Mllivain v. Village of Dllrand, et ai, PCB 

98-114 (May 21, 1998) slip. op. at 4. 
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Movant states there is no factual dispute that NPD has violated the Act and 

regulations in the past by discharging lead into the waters of the State without an NPDES 

permit. (Memo of law at 12), Even assuming arguendo this is an undisputed fact, these 

are wholly past violations that may not be remedied through the denial of a permit. 

Conversely, the Petitioner can not use its challenge to the validity of this NPDES pennit 

as an alternative to bringing a citizen's suit under the CWA or to eliminate the Illinois 

EPA and Attorney General's prosecutorial discretion to bring enforcement proceedings 

unJer the Act. Therefore, there is no basis to grant the unusual relief requested by the 

Petitioner of overturning the bulk of the permit, but mandating the stormwater provisions 

while an Illinois PCB-ordered remediation is conducted. 

CONCLUSION 

For the reasons and arguments provided herein, the Illinois EPA respectfully 

requests that the Illinois PCB DENY the Petitioner's motion for summary judgment. 

1021 North Grand Avenue East 
P.O. Box 19276 
Springfield, Illinois 62794-9276 
(217) 782-:5544 

Respectfully submitted, 

ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY --c-._-- -:::> 

. -'-AL 
By: ~ 
Sanjay K. Sofat 
SllCCial Assistant Attorney General 



STATE OF ILLINOIS 

COUNTY OF SANG AMON 

) 
) 
) 

SS 

PROOF OF SERVICE 

I, the undersigned, on oath state that I have served the attached Ute RESPONSE 
TO ROGER STONE'S MOTION FOR AND MEMORANDUM OF LAW IN 
SUPPORT OF SUMMARY JUDGMENT upon the persons to whom it is directed, by 
placing a copy in an envelope addressed to: 

Dorothy Gunn, Clerk 
Pollution Control Board 
100 West Randolph Street 
Suite 11-500 
Chicago, IL 60601 

Andrew H. Perellis 
Jeffrey S. Srulovitz 
Seyfarth Shaw 
55 East Monroe Street, Suite 4200 
Chicago, IL 60603-5803 

James R. Morrin 
Leo P. Dombrowski 
Wild man Harold Allen & Dixon 
225 West Wicker Drive 
Suite 2800 
Chicago, IL 60606 

and mailing it from Springfield, Illinois on December 18, 2000, by U.S. Mail with 
sufficient postage affixed. 

Sanjay K. Sofat 

SUBSCRIBED AND SWORN BEFORE ME 
THIS ! ?H, DA Y OF DECEMBER, 2000. 
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NPOES Permit No. ILOD73253 

lllinoie Environm ... '" ProtecItan Agency 

D/v!IiOn of w.r Pollution Contral 

1021 North Grind Avenue Eat 

Poat 0fIIce Box 19278 

SpMgfIeId. IIIInoIa 82~·9278 

NATIONAl POU.UTANT DISCHARGE EUMII'i~TlON SYSTEM 

New (NPOES) Pemit 

Expiration Date: September 30. 2005 

N .... and AddNa of Pennittee: 

N.pelVllIe Parte District 
320 We .. Jackson Av.nue 
Naperville. Illinois 60540 

OllCharge Number and N ... : 

Shooting SIationI and Shot Fall Af811 

IHUe D ... : Odober 13.1000 
EIr8ctiYe 0 .. : October 1:), 2000 

FIICiIIty N-. Md AcIdrIu: 

SportImIn'. PMe 
743 South West StrHt 
NapeMlle. illinois 60540 
(DuP. County) 

Unnamed CCHhledilig Channel trtbuWy to South 
Pond trtIMaIy to an Unnamed Ditch tributary to the 
Welt BIW1Ch 01 the DuP. River 

In camptiance with the prov\IIona of the IIInoiI EnvirOlimentil ProteCIIon Ad, Title 35 of II. Adm. Code. Subtille C andIor Subtitle D. ChIIpW 
1, and the CI ..... Water Ad (CWA), the abcJve.Mrned pennIIIee II hereby aulhoriHd to ~ nplhoallng fIICiIIty .. the above . . 
location ~the .bgyt=nImtd ~ strum In ac:cordanc:e with the stMdard c:onditioI\ aac:nmems 1111.,. ...-

Permittee i. not authoriDd to dIIdIaIge after the IIbcM upinItion date. In order to receive authorization todilcharge beyond the .xpiration 
date. the permittee shalllUbmit the proper apptic:alion u required by the illinois ~1I'Mnt!! P~ Agency (I EPA) not IatiIr than 180 
days prior to the expirlltton date. ~ . . 

''--) , ,;~~ ... ;:. . 

~~.P.~/~ 
. M8I'IIIg8I'. Permit Section 

DivIIion of w.r ~oIIution ConIraI 

TGM:8AU:98111201.!Mp 

i 
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PARAMETER 

NPDES Permit No. ILOO73253 

LOAD UMITS Ibtlday 
QAEtPMfl 

30 DAY 
AVERAGE 

DAILY 
MAXIMUM 

CONCENTRAnON 

blMIT3 """ 

30 DAY 
AVERAGE 

DAILY 
MAXIMUM 

SAMPLE 
rREQUENCY 

SAMPLE 
TYPE 

1. From the effective date of this permit until the expinItion dill, the outflow from the Ihot fill ..... shall be monltcnd and I!Iftited at alllirMI 
as followl: . 

Monitoring Point: 001-

Flow 

pH 

lead-

Priority Pollutant 
PNA's*-

"Monitor Only. 

s .. S .... Condition 1 

"See ~peciaI Condition 7. 
"-S .. Spea.a Condition 5. 
"-See Special Condition 8. 
-S .. Special ConcfiIIon 11. 

• 

• 
1/Month 

1/Month 

1/Month Grab" 
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NPDES PennI No. ILOO73253 

s .... Cg" •• 

SPECIAL CONomON 1. Flaw lhlllbe reported .. a dally maximum and manItIIy.... In the event ... no oultIow ocean during a giv8f 
month, a statement of ~No DIIcharge-lhali be repMed on the OMR far _ month. 

SPECIAL CONolTION 2. For the purpGI8 of thll permit, thll outflow II limItId to storm water, frM tram proc:eu and oIMr WISt .... 
discharg... . 

:t SPECIAL CONomeN 3. If an appIieIbIe......,.1tIndanI or IImiIIIion II pramuIgIt8d undIr Sec:tions 301 (b)(2)(C) .nd (D), 3CM(b)(2), and 
307(1)(2) of the CleM W* kA and lilt ~j!i!ridiriI Of: II mare:::. than any ~""':-~ the permit or cannII 
a pollutant not limited In the NPOES PerriiIt, the Agency ... MCAII9 Wi iC&Ji&& .k...,. standard or 
prohibition and IhallIO natiI"f the pMniItew. 

SPECIAl CeNomON 4. The ~ ny NqUIIt mare .... rnDIl1D1tng ~ Larand Mp4 eM: Nc"i'e forftnlll .... in the .... 
of o~, mal,._ .. or athIr prabIIme feIUIIIng In poelible effluent dMIrtoration. . 

SPECIAl CeNpmeN II. The .... quIIily ....... far IMd IIthillcaIan .. 0.51 rng.1 (dalir maInun) and O. 107 rng.1 (manItIIy averIge). 
Based on these -1dRI. the ~ ... llaped"Ac:IIon L ... • of 0.25 mgII (daily maimum) and 0.05 mgII (monthly .-.ge). In the 
event either of theM"ActIan Levell· II uClledld on any two COI1IICUtive monthty DilCharge Mor"dIamg R ..... which report In outtIaw, the 
Permitt .. shall initiate the .llopnIInt and impllmlntatlon of a ·P,.....,tatIve Action Plan" In accardanca With the c:ampIi8nce IdIIduIe 
outlined below. The PWlIhIII be IimId at ...... 1tiI1g any further IncruM In thelMd canca;lIIllioila ."....,. in the outftow. (An aItImative me_ of compIianoI with this raquiramn may include providing documentlllion to the Agency"'''' "Action Lever exceadancel_ not 
represlntative of the Ktuallevela of lead In the outflow). 

CQllPLlNlCIICH'QULI 

1. Submit pralimillIIY plan 
2. Submit final plan & appty far nICIIIIIY pannita 
3. Inltiallt MCIIIIIY KIIon 
4. Submit an intlflm mtua report 
5 .. Complete plan obIIdlve 

·CompHence oat. 

8manthe 
12monttw 
15manthe 
18montha 
24manthe 

°Monttlly OMR forms must tlllUbmittM to the Agency no I .... ttlan ttIe 15th of ttII following month. Ther .... ttII"Compliance Date" sMlt 
be calculated from the 15th day of the month In which the DMR reporting the HCOnd "Action Lever exCHdancl was due. 

SpeCIAL CONDITIeN O. P~ shall analyze ttle outftow for ttIe following poIynuCI .. 8romatic hydl'OCllDons (PHA's): 

Acenaphttlene 
Acenaphthylene 
Anthracene 
Benzo(a)anthrK8M 
Benzo(a)pyrene 
3.4-Benzotluor8nthene 
Benzo(ghi)pefYlene 
Benzo(k)tIucnnthene 

CIvyIane 
DibInzo(l,h)IIIttI ... 
FIucnnIhene 
~. 
IndIno (1,2.kd~ 
NaphthIIII. 
PhInaIltInI. 
PyNne 

Priority Pollutant PHA /1'101110( ........ to the tum of thIaI poIynuc:IIIr II'OIftItIc h)dnaIboI .. 

SPECIAL CONDlDeN Z. GI'8II ...... shall til coIIeroted wtiI the tht thkty "*"'I8a of out!Iow tram theltOrm event. 

SPECIAL CeNomeN e. As rwqIiredln the inIIrucIIona for Fonn 20, the ""II" nulllUIImII to the AIlfItt:Y It..,. V and VI of NPDES 
application Fonn 2C. Thll ir1farIMIIon I1'IUIt tlllUbmittId wiWn two,... of the ....... of"" permit. 

SPECIAL CeNomeN 9. The OUIIaw, alone or in CDfNlllIIIIon with 0ItIIr IOUI'CII, shall nul c:.uae a violation of any ippIicabIa WIler quality 
standard outlined in 35 II. Adm. Code 3OZ. . 

SpECIAL CeNolTleN 10. I.....,.. of thIa permit ........ prahibiII the ute of ....... II thIa faciIIly. U .. of .... 1hoI would ,... 
moditIcatiUn of this pamIit IUbjId to the public notice .......... ouIIinId in 3511. AdInn. Code 308. If a bIntIr Is prapuud to ...... 
lead shot from entering the .... of the ..... daign c:riIIrie IIIUIlbelUbmilld to"~ paving ..... __ will ..... this ~. 

SPECIAL CONDIDON 11 S ........ in COftIIIIIII .. will the 0UIIaIf ntOIliIar' .............. til ........ paint rwpi'IIW ....... . 
of the outtIaw. but prtor to IIItIY inla the w ..... dIcI'IatIIuIIIy to .. WIIIIhncft at .. ~ RiwW. 
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NPDES Pennit No. IlOO73253 

IlIInaIa Em ....... Protedian Agency 
Sw.. 01 WrIItItt 
CompIIIa AnurInc:e Sec:IIan 
1021 North Gr8nd Av ..... Eat 
POIt 0ftIce Box 18278 
Spr:iagfIIId. IIIInoI8 8279M278 

SPECIAL CQNDrT!QN 13. In ......... ftlHhaalilg cctivIIIIe III iii fa:iIIly peI!M", c:eeIe. the PermItIee ... ndIItY the Aglncy'l Buruu 
of land, Site RernedIIIlian Sec:IIan It the IIddntu Ii ... under SpecHI CondiIIon 12. 

APECIAL CQ~ ~. The pel""'''''' dIv.top II1d ~It a Belt MIMgImMt PrIICtIcII (lIMP) ~ to !!mit Ind control the 
., _d~n of ~ !***II. either dItKIIy or indiredly, into the ..... of the s.... In ~ the aMP. the peIriIitii iliiII 

-ev1iiUiti the ~ ...::tiviaIe II1d outftow to determi. if the .... wadding II being e»r*ibuI8d 10 Iny IUfface W8IIrI. If 10. tne BMP pragrwn 
shill indude ~11untI deIIgned to c:ontrcM the dilChlrQe of thiI f1'IIteMIlnto the ..... of the S .... 

A report SUl1m8lizillg II1d ouaIniIg the BMP .... be IUbmiaId to thiI AfI/IIIW;I wiIt*t 180 .. of the __ eta of thiI permit. The aMP shill 
be fully implemented and a report submitted Indicating the , .. 01 ,nil compIIMce wIIhin 3M days of the laue.... All reports IhIII be 
submitted to the IIddntu IpecitIed In Spea.I Condition 12. . . . . 

SPECIAl. CONDIDON 15. BIfo..1hooIIng ac:IiviIIIe '*' rtIUIne. the peemiIIe .... --..1IId impIerMnt a BrA tMllagefMnt Pf'K1tcM 
(BMP) program to entUIW thIIllud Ihot II not uled at thiI facility. A report IUInnwrizilg IIId guIjjring the 8MP Ih8II be aubmiIted to thia 
Agency within 90 days of the laue dat8 of thiI pemit. The report .... belUbmilld to the addr.a IpecitIed In Special ConditIon 12. 

. . 
SpECIAl. CONDmON 10. I ....... oIthi1 permit exprIIIIiy prahIiII,the _DIiIian of fade ex.allliIlg t8rpi...,.,....., ..... 01 .. SIIIt.. 
Before shooting Ktiv1tIeI CM f8IUIIIe. the permittH .... dfteIDpllld impIImenIa BeIIl ~~ Practicel (aMP) PRIll'" to ..... 
the deposition of toxle contIIining tIrgIt fnItIIriIII. either dirwdIy or IndIIwdIy. into the __ 0& the S.... SucIt a pragIWIt "'" include. but 
not be limited to. the u .. of nontoxic targML A report sumn,.,tzillg and outlining the aMP .... belUbmitlld to the Agency within 90 days 
of the issue date of thll permit. The report shaM be submitted to the eddrnI..,.atied In S ..... Condition 12. 
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