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ROCHELLEWASTE DISPOSAL,L~L.C. ) JUN 2o 2003

Petitioner, ) No. PCB03- 218 STATE OF ILLINOISCon Board

vs. )
) (Pollution ControlFacility
) Siting Appeal)
)

CITY COUNCIL OF THE CITY OF )
ROCHELLE, ILLiNOIS, )

)
Respondent. )

NOTICE OF FILING

TO: Counselor PartiesonattachedCertificateofService. -

YOU AREHEREBYNOTIFIED, that onJune26, 2003,we filed anoriginal and
ninecopiesoftheaccompanyingPetitioner’sObjectionto Petitionto Intervenewith the
Illinois PollutionControlBoard, acopyofwhich is herewithservedon you.

ROCHELLEWASTE DISPOSAL,L.L.C.

By:___
Michael F. O’Brien

MichaelF. O’Brien
McGreevy,Johnson& Williams, P.C.
6735VistagreenWay
P.O.Box 2903
Rockford,IL 61132
815/639-3700
815/639-9400(Fax)
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ATTORNEY’S CERTIFICATE OF SERVICE

Theundersigned,beingfirst duly swornon oath,deposeandsaythatI aman
attorneyandservedtheforegoinginstrumentuponthewithin named:

RochelleCity Council
Office oftheCity Clerk
doBruceMcKinney, City Clerk
RochelleCity Hall
Sixth Street& Fifth Avenue
Rochelle,IL 61068-0601

DennisHewitt,Esq.
RochelleCity Attorney
Hewitt Law Offices
1124Lincoln Highway
P.O.Box 605
Rochelle,IL 61068

CharlesHeisten,Esq.
Hinshaw& Culbertson
100 ParkAvenue
Rockford,IL 61101

GeorgeMueller,Esq.
501 StateStreet
Ottawa,IL 61350

by sealingatrueandcorrectcopyofthesamein anenvelope,addressedasshownabove,
with sufficientUnitedStatespostageandby depositingsaidenvelope,sosealedand
stamped,in theUnitedStatesMail atRockford,Illinois, at oraboutthehourof‘5
o’clockp.m.,on thQ2f~~dayofJune,2003.

MichaelF. O’Brien
McGreevy,Johnson& Williams, P.C.
6735VistagreenWay
P.O.Box 2903
Rockford,IL 61132
815/639-3700
815/639-9400(Fax)
00330109.DOC

MichaelF. O’Brien
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RECEIVED
CLERK’S OFF~

BEFORE THE ILINOIS POLLUTION CONTROL BOARD
JUN 30 20U3

ROCHELLEWASTE DISPOSAL,L.L.C. ) Pollution Gontrol Board

Petitioner, ) No. PCB 03- 218

)
vs. )

) (PollutionControlFacility
) SitingAppeal)
)

CITY COUNCIL OF THE CITY OF )
ROCHELLE,ILLINOIS, )

)
Respondent. )

PETITIONER’S OBJECTION TO PETITION TO INTERVENE

ThePetitioner,RochelleWasteDisposal,L.L.C. (“RWD”), objectsto thePetition

to Intervenefiled by theConcernedCitizensofOgle County(“CCOC”), andin support

thereofstatesthefollowing:

1. As setforth in RiverdaleRecycling,Inc. v. Illinois Environmental

ProtectionAgency,PCB 00-228,2000WL 1160737(August10, 2000),“[i]t is well

settledthatthirdpartiescannotintervenein caseswherethelocal governmentsdenied

siting approval,pursuantto Section39.2 oftheAct. 415 ILCS 5/39-2(1998);Landand

LakesCompanyv. Village ofRomeoville(September1,1994),PCB94-195;seealso,

WasteManagementofIllinois, Inc.v.PCB, 160 Il1.App.3d434, 513 N.E.2d592 (2dDist.

1987)” (emphasisadded).

2. TheCCOCreliesonSection101.402oftheBoard’sGeneralRules,which

are“generallyapplicableto proceedingsbeforethe”Board,but themorespecific - -

provisionsofPart 107 applyto “adjudicatoryproceedingsbeforetheBoardconcerning
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petitionsto reviewapollution controlsiting decisionmadeby. local governmentpursuant

to Sections39.2 and40.1 ofthe Act.” 35 Ill.Adm.Code107.100(a).

3. Section107.202(b)ofthe Board’sRulesspecificallysetsforth theonly

interventionpermittedin suchsitingreviewproceedings:

Wherethe interestofthepublic wouldbe served,theBoardorhearing
officermayallow interventionby theAttorneyGeneralor the State’s
Attorneyofthecountyin which thefacility will be located. 35
Ill.Adm.Code 107.202(b).

4. Therules“generallyapplicable”to adjudicatoryproceedingsbeforethe

Board“shouldbereadin conjunctionwith theproceduralrulesfor theBoard’sspecific

processes,”suchastheproceduresetforth in Part 107, whichspecificallygoverns

proceedingsto reviewlocalsiting decisions,andtheonly interventionpermittedby Part

107 is interventionby theAttorneyGeneralortheState’sAttorney. ~ SalineCounty

Landfill, Inc. v. Illinois EnvironmentalProtectionAgency,PCB02-108,4 (April 18,

2002)(permittinginterventionby State’sAttorneyundernewrules).

5. BoththeGeneralRules(Section101.100(a))aswell astherules

specificallyapplicableto theBoard’sreviewoflocal siting decisions(Section

107.100(b))providethat in theeventof sucha conflict betweentheGeneralRulesand

themorespecificrulessetforth in subsequentParts,“themorespecificrequirement

applies.” 35 Ill.Adm.Code101.100(a).Compare35 Ill.Adm.Code 107.100(b).

6. Althoughobjectorswho participatedin the localsiting hearingareentitled

to file apetitionto reviewthegrantingofsiting approvalunderSection40.1(b)ofthe

Act, theAct doesnotprovidefor athird-partyappealwherethelocal sitingauthorityhas

deniedsiting approval. SeeWasteManagementofIllinois, Inc. v. Illinois Pollution
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ControlBoard, 160 Ill.App.3d 434, 443, 513 N.E.2d592, 598, 112 Ill.Dec. 178, 184 (2d

Dist. 1987)(“following acountyboarddenialofasiteapprovalrequest,section40.1 of

theAct precludesobjectorsfrom becomingpartiesto aPCBreviewhearing”).

7. With respectto interventionin suchproceedings,“the Illinois Supreme

Courthasdistinguishedtherole ofa stateofficial, representingthepublic interest[such

asthecountyStateAttorney] from thatofaprivatecitizen.” LandandLakesCo. v.

Village ofRomeoville,PCB91-7, 1991 WL 46281 (February7, 1991).

8. TheCCOC’ssuggestionthattheRochelleCity Councilwill not

“vigorously, andwithoutreservation”defendits denialofsiting approval(Petitionto

Intervene2) is contraryto thepresumptionthatagovernmentalbodyalreadyadequately

representstheinterestofaproposedintervenorwho seeksto defendtheactionsofsucha

governmentalbody. See,e.g.,AmericanNationalBankandTrustCompanyofChicago

v. City ofChicago,865 F.2d144, 148 (
7

th Cir. 1989).

9. “[W]hen a governmentalentity is involved, ‘interestedpartieslegitimately

mayassumethattheirelectedofficials will adequatelyrepresenttheirinterestasmembers

ofthegeneralpublic.” Peopleex rel. Birkett v. City ofChicago,329 Ill.App.3d 477,

490, 769N.E.2d84,96, 263 Il1.Dec. 882, 894 (2dDist. 2002),aff’d asto denialof

interventionbutrev’d in part,202 I11.2d36, 779N.E.2d875, 269 Ill.Dec. 21(2002).

10. TheCity ofRochelle’sownershipoftheexisting landfill andits

obligationsto RWDunderthehostagreementareno basisfor suggestingthatthe City

Councilhasa disqualifyingbiasor thatit will notdefendthisappeal. See,e.g.,B & E

Hauling, Inc. v. Pollution ControlBoard, 107 Ill.2d 33,481 N.E.2d664, 89 Ill.Dec. 821

(1985).
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11. TheCCOC’sinterventionis neithernecessarynorappropriateunderthe

Act. SeeCleanQuality Resources,Inc. v. Marion CountyBoard,PCB90-216, 1991 WL

121360(February28, 1991)(denyingobjectors’interventionin petitionto reviewdenial

of sitelocationapproval);McHenryCountyLandfill, Inc. v. Illinois Environmental

ProtectionAgency, 154 Ill.App.3d 89, 94-95,506N.E.2d372,376, 106 Ill.Dec. 665, 669

(2dDist. 1987)(“TheAct thusdoesnotprovidefor athird-partyappealwherethePCB

hasrefusedsiteapproval,”and“[t]he PCBis powerlessto expandits authoritybeyond

thatwhich thelegislaturehasexpresslygrantedto it”).

WHEREFORE,thePetitioner,RochelleWasteDisposal,L.L.C., objectsto the

Petitionto Intervenefiled by theConcernedCitizensofOgleCountyandrequeststhat the

Petitionbe denied.

ROCHELLEWASTEDISPOSAL,L.L.C.

By:______
MichaelF. O’Brien

MichaelF. O’Brien
McGreevy,Johnson& Williams, P.C.
6735VistagreenWay
P.O.Box 2903
Rockford,IL 61132
815/639-3700
815/639-9400(Fax)
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ATTORNEY’S CERTIFICATE OF SERVICE

Theundersigned,beingfirst duly swornonoath,deposeandsaythatI aman
attorneyandservedtheforegoinginstrumentuponthewithin named:

RochelleCity Council
Office oftheCity Clerk
c/o BruceMcKinney, City Clerk
RochelleCity Hall
Sixth Street& Fifth Avenue
Rochelle,IL 61068-0601

DennisHewitt,Esq.
Hewitt Law Offices
1124Lincoln Highway
P.O.Box 605
Rochelle,IL 61068

CharlesHeisten,Esq.
Hinshaw& Culbertson
100 ParkAvenue
Rockford,IL 61101

GeorgeMueller,Esq.
501 StateStreet
Ottawa,IL 61350

by sealingatrueandcorrectcopyofthesamein an envelope,addressedasshownabove,
with sufficientUnitedStatespostageandby depositingsaidenvelope,sosealedaDd
stamped,in theUnitedStatesMail atRockford,Illinois, atoraboutthehourof~.3

o’clock p.m.,on the~2(J~dayofJune,2003.

MichaelF. O’Brien
McGreevy,Johnson& Williams, P.C.
6735VistagreenWay
P.O.Box 2903
Rockford, IL 61132
815/639-3700
815/639-9400(Fax)
00330069.DOC

MichaelF. O’Brien
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