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PETITIONER’S CONSOLIDATED RESPONSE TO THE MOTIONS TO DISMISS
FILED BY IEPA AND GRAND PRAJIRIE

1. Introduction

Lost in the Motions to Dismiss filed by Grand Prairie and the [EPA (the “Motions”) is the
fact that the IEPA issued valid permits to Mill Creek to provide water and sewer services to the
Settlements of LaFox before it issued permits to Grand Prairie. No objection to these permits
was made by Grand Prairie and the permits were sought and obtained at the request of the
owners/developers of the Settlements of LaFox. Mill Creek relied on these permits in making its
long term plans and constructing infrastructure improvements.

Unlike Grand Prairie’s silence during the issuance of the Mill Creek Permits, Mill Creek
raised numerous objections to the issuance of the Grand Prairie Permits. As outlined in the
Petition, objections were raised before CMAP and the IEPA. Mill Creek was prevented from
raising an objection before the Kane County Board because Grand Prairie and the IEPA violated
Hlinois law by failing to obtain approval from the County and hold 2 public meeting for such

purpose. Not only did the owners/developers of the Settlements of LaFox shop around for a
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better deal after they had committed to Mill Creek, but they did so in a manner that did not allow
Mill Creek to be involved in the process.

In the Motions, Respondents raise two broad arguments: (1) Mill Creek lacks standing to
bring its Petition; and (2) the issuance of the permits to Grand Prairie coraports with federal and
[linois law. Respondents’ Motions should be denied.

Mill Creek has standing to bring its Petition and the IPCB has jurisdiction. Illinois
Administrative Code authorizes Mill Creek to bring its Petition because the IEPA’s decision to
approve the Grand Praine Pemmit Application was also directed to Mill Creek. Further, the IPCB
has jurisdiction to hear appeals related to the local siting approval of a county board.

Separate from the jurisdictional question, the violations of the Federal Clean Water Act
and [llinois Enézironmcntal Protection Act are clear. Section 1288(d) of the Clean Water Act
prohibits the issuance of permits for construction of sewage works to any entity other than Mill
Creek. Furthermore, Grand Prairie’s failure to obtain approval from Kane County (and the
[EPA’s failure to require proof of such approval) makes the issuance of the Grand Prairie
Permits a violation of Ilinois law. Finally, Mill Creek’s objection to Grand Prairie’s permit
apph'c_ation makes the issuance of the Grand Prairie Permits improper under [EPA Rules.

On a more fundamental basis, however, the issuance of permits to Mill Creek and then
subsequently to Grand Prairie to provide sewage and water services to the same development
leads to chaos in the management and strategic planning of the Mill Creek FPA. If the Grand
Prairie Permits are allowed to stand, both Mill Creek and Grand Prairie would have a right under
[llinois law to provide service to the development. How are those competing rights to be

adjudicated? Who makes the decision as to which permitee provides services to the residents of



the development? The existence of a second set of competing permits creates a cloud of
uncertainty that the federal law, state law and IEPA rules were designed to prevent.

For the reasons outlined below, the Motions to Dismiss filed by Grand Prairie and the

IEPA should be denied.
IL Argument
A.  Mill Creek has Standing to Bring the Petition and the IPCB has Jurisdiction
to Hear It.

Mill Creek has standing to bring the Petition and the JPCB has jurisdiction to hear it.
Respondents rely solely on 415 JLCS 5/40 for the suggestion that the [PCB lacks jurisdiction to
hear Mill Creek’s Petition. Respondents, however, ignore regulations that are “authorized by
Sections 26 and 27 of the Environmental Protection Act (Act) [415 ILCS 5/26 and 27] and
implement[] Sections 5, 39, 39.5, 40, 40.1 and 57 of the Act [ 415 ILCS 5/5, 39, 40, 40.1, 40.2,
57].”” (Emphasis added). ILL. ADMIN. CODE tit. 35 § Subt. A., Chapt. I(1), Pt. 105 “Authority”;
415 ILCS 5/26 (“The Board may adopt such procedural rules as may be necessary to accomplish
the purposes of this Act.”). “Administrative regulations have the force and effect of law, are
presurmed valid, and will be construed under the same standards that apply in construing statutes.
Regulations adopted by an agency pursuant to its statutory authority will not be set aside unless
they are arbitrary and capricious.” City of Chicago v. Illinois Labor Relations Bd. Local Panel,
396 1. App. 3d 61, 73 (1st Dist. 2009).

In this case, the regulations state, “[i]f the Agency’s final decision is to deny or to
conditionally grant or approve, the person who applied for or otherwise requested the Agency
decision, or the person to whom the Agency directs its final decision, may petition the Board
for review of the Agency’s final decision.” (Emphasis added) ILL. ADMIN. CODE tit. 35 §

105.204(%).



On February 19, 2010, in addition to sending notice to Grand Prairie of the IEPA’s
decision to conditionally grant the permits, the JEPA also directed its decision to Mill Creek by
sending a notice letter to Mill Creek. (See Ex. 1, Feb. 19, 2010 Ltr. from A. Keller to I. Sheaffer
re: Grand Prairie Sanitary District Construction Application Log No. 2825-2009). In that letter,
the IEPA acknowledged Mill Creek’s objection to the issuance of the Grand Prairie Permits and
provided notice of the IEPA’s intent to conditionally grant the Grand Prairie Permits. Since the
decision of the JEPA was directed to Mill Creek, it has standing to contest the issuance of the
Grand Prairie Permits and the rules promulgated by the IPCB recognize that it has jurisdiction to
hear the dispute.

Furthermore, as alleged in the Petition, no public hearing was held by the County of Kane
concerning the siting of Grand Prairie’s proposed pollution control facility. (Petition §23). The
IPCB has jurisdiction to hear a third-party petition contesting the approval of the local siting
authority. 415 ILCS 5/40.1(b). Although approval has not been provided by the County of
Kane, the IPCB has implicit jurisdiction to review the permits issued to Grand Prairie given the
purported approval obtained by the local siting authority. Put another way, it would be
nonsensical to allow a third-party to appeal an actual approval of a local siting authority but not a
circumstanoce where the law and approval process is flatly ignored.

For these two independent reasons, Mill Creek has standing to bring its Petition and the
IPCB has jurisdiction to hear this dispute.

B. The IEPA’s Issuance of Permits to Grand Prairie Violated Federal and State
Law as well as IEPA Rules.

Both the IEPA and Grand Prairie address the merits of the Petition in the Motions to

Dismiss. Many of the arguments raised by the Respondents, however, refer to or incorporate



facts that are contained in the [EPA record’ or facts that are outside the Petition. Given the
factual nature of the arguments raised, disposition of Mill Creek’s Petition on a motion to
dismiss is inappropriate. As an initial step, the JEPA record should be produced. Fact discovery
is then necessary to investigate the factual assertions raised by the Respondents. Mill Creek
disagrees with many of these factual assertions and resulting legal conclusions. While Mill
Creek does not believe it has a sufficient information to argue the merits at this point, this section
will illustrate the factual nature of the Respondents’ arguments and address the legal contentions
raised.

1. The IEPA Violated the Clean Water Act When it Issued the Grand Prairie
Permits

The IEPA violated 33 U.S.C. § 1288(d) of the Clean Water Act when it issued permits to
Grand Prairie after it had designated Mill Creek as the DMA for the Mill Creek FPA and
previously issued permits for the same development to Mill Creek. (Petition § 18, 19).
In pertinent part the statute states: -
After a waste treatment management agency having the authority
required by subsection (c) of this section has been designated under
such subsection for an area and a plan for such area has been
approved under subsection (b) of this section, the Administrator
shall not make any grant for construction of a publicly owned
treatment works under section 1281(g)(1) of this title within such
area except to such designated agency and for works in conformity
with such plan.
Thus, once Mill Creek was designated as the authority over the development (as the DMA) and
the IEPA issued permits to Mill Creek for the development to construct a facility, the issuance of
a second set of permits to Grand Prairie was in violation of Federal law.

Citing Northern Moraine Wastewater Reclamation District v. Illinois Commerce

Commission, 392 1ll. App. 3d 542 (2nd Dist. 2009), Respondents argue that status as a DMA

! The IEPA record has not yet been produced in this case.



does not provide a DMA with a right to serve the property in a FPA. (JEPA Motion at p. 6,
Grand Prairie Motion at p. 9). Northern Moraine is inapposite to the case at bar on rr;ultiple
grounds. First, Section 1288(d) of the Clean Water Act was not addressed by the court in
Northern Moraine. Instead, the court cited Section 1288(c) concerning the requirements for
becoming a DMA under the Act. Section 1288(d) pertains to the construction of a new facility
within a FPA and states, “the Administrator shall not make any grant for construction of a
publicly owned treatment works . . .within such area except to such designated agency. . ..”
(Emmphasis added). This Section expressly prohibits the IEPA from issuing permits for the
construction of a new pollution control facility to any entity other than Mill Creek. Unlike the
case at bar, the permit in question in Northe-rrz Moraine concerned the continuation of service
provided by a permitee rather than the construction of a new facility. Finally, unlike the
complainant in Northern Moraine which was solely the DMA, Mill Creek is both the DMA and
In possession of prior issued permits to provide service to the Settlements of LaFox. The

possession of valid permits distinguishes this case from any holding in Northern Moraine.

2. The IEPA Violated Illinois Law When it Issued the Grand Praine Permits

The [EPA violated 415 ILCS 5/39(c) when it issued permits to Grand Prairie without
obtaining proof that the location of the new pollution control facility had been approved by the
County of Kane. (Petition {20-23). It is of note that Grand Prairie and the JEPA. do not deny
that there was a failure to obtain a local siting approval from Kane County and Respondents
provide no evidence that the required public hearing was held. Instead, Respondents argue that
local siting review was unnecessary because the facility proposed by Grand Prairie for which the
permits were issued is not a pollution control facility but rather a “sewage works.” (IEPA

Motion at pp. 7-8, Grand Prairie Motion at pp. 10-11).



The Grand Prairie Permits are clear however that they concern the construction of a new
pollution control facility. The Grand Prairie Permits state, “Permit is hereby granted to the
above designated permitee(s) to construct and or operate water pollution control facilities
described as follows: . . .” (Emphasis added) (Ex. I to Petition at p. 1, Ex. J. to Petition at p. 1).
Thus, according to the Permits, the facilities to be consfructed are pollution control facilities.
This evidence precludes dismissal of the Petition.

Respondents also argue that the IEPA is the appropriate body to determine which projects
constitute a pollution contfrol facility and require siting approval under the Act. (JEPA Motion at
p-7, Grand Prairie Motion at p. 11). As illustrated above, the permits issued by the IEPA
identify the facilities to be constructed as “pollution control facilities.” Notwithstanding this
fact, to the extent the [EPA made any formal decision that siting approval was not necessary, that
fact would be located in the IEPA record which has not been provided or produced. There
remains a clear question of fact as to whether and on what basis the IEPA made this
determination (or if such a determination was even made). Simply put, dismissal on this ground
1s inappropriate.

3. The IEPA Violated IEPA. Rules When it Issued the Grand Prairie Permits

The IEPA violated its own rules by issuing permits to Grand Prairie. As raised in the
Petition, 35 [Il. Admin. Code § 351.502 sets forth various requirements for conflict resolution in
revising Water Quality Management (“WQM?”) Plans. Respondents argue that this section is
inapplicable because the “[p]ermits only authorize facilities located entirely within the FPA,
which does not necessitate the [EPA to recognize an exception to the boundaries of 2 FPA.”
(IEPA Motion at p. 9, Grand Prairie Motion at p. 12). °

The issuance of the Grand Prairie permits, however, inherently changes the internal

boundaries of the Mill Creek FPA by authorizing a second entity to construct water and sewer



facilities to provide services to the Settlements of LaFox. The WQM Plan was, therefore,
changed without the authorization of Mill Creek as the DMA of the Mill Creek FPA.

Furthermore, how and in what way the WQM Plan was changed remains a question of
fact that cannot be adjudicated at this time. Mill Creek has properly alleged a violation of IEPA
Rules that should not be dismissed without discovery and a subsequent hearing.

4. Mill Creek was Issued Current and Valid Permits to Provide Sewage and
Water Services to the Settlements of LaFox

Contrary to Grand Prairie’s argument, Mill Creek’s permits remain valid and current.
Grand Prairie states that “MCWRD’s Permit No. 2003-GO-5061-5 for certain water pollution
control facilities expired on October 31, 2008.” (Grand Prairie Motion at p. 6). Grand Prairie
apparently ignores the second permit attached to the Petition as Exhibit B. Permit No. 2008-GO-
1239 expressly provides, “[t]his Permit renews and replaces Permit Number 2003-GO-5061
which was previously issued for the herein permitted facilities.” (Exhibit B to Petition at p. 1).
Permit No. 2008-GO-1239 expressly states that it expires on August 31, 2013. Thus, the permits
issued to Mill Creek to provide water and sewage service to the Settlements of LaFox remains -
current and valid.

Grand Prairie also argues that Mill Creek permits are subject to a condition that brings
the pemmits’ validity into question. Grand Prairie states, “[t]he IEPA expressly provided that the
MCWRD Permits were subject to the condition that any wastewater facilities constructed or
operated under the Permits were to serve ‘the annexed Settlements of LaFox development.””
(Grand Prairie Motion at p. 7). An examination of the Mill Creek Permits 'reveal that the
reference to “the annexed Settlements of LaFox development” was not a condition to the
issuance of any permit but rather a description of the boundaries for which water and sewer

services were to be provided. The only non-standard condition to either permit outlined by the



IEPA was that the permit expires on August 31, 2013 and is subject to renewal at that time.
(Exhibit B to Petition at p. 1).

Finally, Grand Prairie argues that “[bJecause the [Settlements of LaFox] is located within
the corporate limits of [Grand Prairie], . . . [Grand Prairie] alone has jurisdiction to decide
whether and how the sanitary sewerage service is to be provided to the [Settlements of LaFox].”
(Grand Prairie Motion at p. 5). Essentially, Grand Prairie is attempting to make a long-since-
expired attack of the [EPA’s issuance of permits to Mill Creek. The IEPA issued permits to Mill
Creek in 2007 and Grand Prairie, despite being in existence since 2002, failed to raise any
objection to the issuance of the permits. In fact, as alleged in the Petition, the owners/developers
of the Settlements of LaFox specifically requested that Mill Creek seek such permits from the
IEPA to provide services to the property. (Petition {4-6). Grand Prairie should not be given a
second bite of the apple. Moreover, development of the relevant facts will deménstrate the
precise role of the owners/developers in the issuance of the Mill Creek Permits and their last-
second resurrection of the previously dormant Grand Prairie Sanitary District in an attempt to
circumvent the Mill Creek Permits.

Quoting People ex rel. Greening v. Bartholf, 388 111. 445 (1944), Grand Prairie suggests
that Illinois law precludes the issuance of permits to Mill Creek because “two governmental units
‘cannot have jurisdiction and control, at one time, of the same territory for the same purpose.”’”
(Grand Prairie Motion at p. 5). Bartholf, however, did not involve the allocation of jurisdiction
or control of competing sanitary districts. In fact, the court in that case recognized “the
organization of [a] sanitary district, which included parts of other municipalities, was

constitutional even though the different municipal authorities exercised, in parts of the same



territory, the power and authority to build and control public improvements for the sewage
disposal in such territory.” Barthlof, 388 Ill. at 466.

Grand Prairie’s reliance on the Village of Frankfort v. lllinois Environmental Protection
Agency, 366 111. App. 3d 649 (1st Dist. 2006) is also misplaced. The court in Village of
Frankfort interpreted the Metropolitan Water Reclamation Act; a statutory scheme distinctly
different from the Sanitary District Act of 1936 that is applicable to Grand Prairie. The
Metropolitan Water Reclamation Act applies to and created the Metropolitan Water Reclamation
District of Greater Chicago. See 70 ILCS 2605/1 et. seq.

In sum, the arguments raised by Grand Prairie regarding the validity of the Mill Creek
Permits provide no basis for the IPCB to grant Grand Prairie’s Motion to Dismiss.

II1. Conclusion

For the above stated reasons, Petitioner Mill Creek Water Reclamation District
respectfully requests that the Ilinois Pollution Control Board deny Grand Prairie Sanitary

District’s and the Jllinois Environmental Protection Agency’s Motions to Dismiss.
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i . . PaT QuUINN, GOVERNOR DOUGIAS P. SCOTT. DIRECTOR

217/782-0610,

February 19, 2010

Mr. IohnR Shcaffer H )
President ~
Sheaﬁ‘er&Roland lnc
611 Stevens Street
"Geneva, Illinois 60134

Re:  Grand Prairie Sanitary District
" Construction Permit Apphcatlon Log No. 2825-2009

Dear Mr Sheaffer:

We have received your’ comraent Iettcrs dated Octobcr 13 2009 and November 12, 2009 regarding the
subject constructlon permn applxcatlon

The Grand Prairie Sanitary District pmJeot ultimate service area will be approximately 1,252 acres with a
b pr0posed design average flow-of 0.6 MGD (6 000 PE.). The treatment plant will be phased into two
phases and phase one will be smed for a design average flow of 0.3 MGD (3,000 PE)). The treatment
prant consists of an influent pump stahon, screcmng facilities; activated slud ge ‘with membrane biological
reactor (M:BR) dlsmfecnon ‘efflient pumps sludge handling. facilities, aid a spray- irigation system.
The spray irrigation system also mcludcs an effluent storage lagoon for storage of effluent when ungahon'
is not p0551ble The facﬂlty w1H not have a surfacc discharge.

Section-208 of the Clean Water Act, 33 U.S.C. §1288 (“Sccnon 208 of the CWA”).is entitled Areawide
'Waste. Treéatnient Managernert. The purpose of Section 208 of the CWA was to identify problem areas
and develop plans for the appropriate treatment of waste and establish-a continuing planning process.
Under ‘Séction 208(b) of the CWA, the designated states wére to identify the treatment works necessary to
meet the anticipated municipal; and industrial waste treatment needs over a twenty—year period, establish
construction schedules and identify those a gemues Decessary to construct, operate .and maintain all
facilities required by the plan or needed to carry out the plan.

~Section 208(c) of the CWA states that you can d&clgnate Oone Or more agencies to carry out the plan in an
area. Section 208(e) of the CWA; prohibits the Agency from i 1ssumg an NPDES pcrmxt which 1 is in
conflict with the plan approved under Secnon 208(a) . 8

A review- of the Agency’s Water Quahty Management Plan (“WQMP’) ‘shows. that it emvisions
amendments of the WQMP to establish new point source discharges and sets forth 2 -mechanism for
coordinating the issuance of NPDES permits pursuant to the WQMP. Section 208(e) of the CWA
: prcmdes that the Agency may pot issue an NPDES permit if it is in conflict with the plan: However, the
: WQMI’ provides a mechanism for consistency review to determine whether thc new point source permit

is in conflict with its prov131ons
EXHIBIT 1

Des Plaines + 9511 W. Ragrisan $)., Oes Planes, 1l 60016 « (8471 2934000
Peoria » 5415 K. University St.. Peona, IL 61614 = 1J09) 693.5463
Champaign » 2125 5. First §1. Champaign, 1L 61620 v (212) 278-5800
Marjon » 2309 W. Main 5., Suile 116, Marion. i 62959 « {618) 933.7200

Raockford » 4302 N, Main Se.Rocklond, R 6110) = (8151 Y87-7760
" Elgin = 595 5. Size. figin, 1L 60123 ¢ [B47) 0B NI Y
Bureau of Land — Peoria » 7620 N. Universily S1.. Peoda, 11 61613« (309) 6315302
Collimv_ille » 20409 Aell Sweel. Collil)_svil!r, IL 6223« (B)R) 34h-5)20
- Proved vn R yeled [fopeer




Since this facility will not have a surface discharge neither Section 208 of the CWA nor the Water Quality
Management Plan are at issue in the permitting process. When the Agency after its review determines

" that the proposed facilify if constructed and operated as proposed will not cause or contribute to a
violatiorr of the Act, the CWA and its regulations, it must 1ssue the pem'ut 4151LCS"5/39. -

The submitted construction permit application complies with the Illinois Recommended Standards for
Sewsage Works, Subtitle C, Chapter I, and the Illinois Environmental Protection Act. Therefore, the
permit has been issued to the Grand Prairie Sanitary District. A copy of the permit is attached. :

Should you have questions or comments regarding the above, please contact Amy Dmgovu:h, Peimits at
217/782-0610 or Connie Tonsor, Division of Legal Counsel af 217/782-5544.

Sincerely, .

A,Mimw

Manageér, Permit Section
Division of Water Pollution Controt

' 'SAK:AEB::j:doq;\misc\drago?ich\gmndprahie
" Attachment: Construction Permit A
cc:  Mill Creek Water Reclamation District -
Grand Prairie Sanitary District
Locke Lord Bissell & Liddell LLP

Des Plaines Region -
Records Unit



