
B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

M
IL

L
C

R
E

E
K

W
A

T
E

R
R

E
C

L
A

M
A

T
IO

N
D

IS
T

R
iC

T

V.

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

;
and

G
R

A
N

D
P

R
A

IR
IE

S
A

N
IT

A
R

Y
D

IS
T

R
IC

T

R
espondents.

)))))
C

ase
N

o.
10-74

)
(P

erm
it

A
ppeal)

)))))))

T
O

:

N
O

T
IC

E
O

F
F

IL
IN

G

B
radley

P.
H

alloran
H

earing
O

fficer
Illinois

P
ollution

control
B

oard
Jam

es
R

.
T

hom
pson

C
enter,

S
uite

11-500
100

W
.

R
andolph

St.
C

hicago,
IL

60601

G
erald

K
arr

Illinois
E

nvironm
ental

P
rotection

A
gency

69
W

.
W

ashington
St.

S
uite

1800
-

C
hicago,

IL
60602

P
hone:

(312)
814-3369

V
ictor

P.
F

ilippini
Jr.

H
olland

&
K

night,
L

L
P

131
5.

D
earborn

S
treet

3
0

t
h

F
loor

C
hicago,

illinois
60603-55

17
P

hone:
(312)

263-3600
Fax:

(312)
578-6666

P
L

E
A

S
E

T
A

K
E

N
O

T
IC

E
that

on
M

ay
14,

2010,
I

have
filed

w
ith

the
office

o
f

the
C

lerk

of the
Illinois

P
ollution

C
ontrol

B
oard,

100
W

estR
andolph,

S
uite

11-500,
C

hicago,
IL

60601
an

P
etitioner,

C
LER

K
’S

O
FFIC

E

MAY
14

2010
S

T
,vrs

O
F

ILLIN
O

IS
0
I!u

tfrr
C

ontrol
B

oard

T
his

filing
is

subm
itted

on
recycled

paper
as

defm
ed

in
35

Ill.
A

dm
.

C
ode

10
1.202



original
and

nine
copies

ofthe
Petitioner’s

C
onsolidated

R
esponse

to
the

M
otions

to
D

ism
iss

Filed
by

JE
PA

and
G

rand
Prairie,

a
copy

ofw
hich

is
herew

ith
served

upon
you.

D
ated:

M
ay

14,2010

N
athan

W
.

L
am

b

N
athan

W
.

L
am

b
L

oC
K

E
L

oR
D

B
ISSELL

&
L

ID
D

E
L

L
L

L
P

111
S

outh
W

acker
D

rive
C

hicago,
IL

60606
D

irect:
(312)

443-1836
Fax:

(312)
443-6036

D
onald

J.
M

anikas
W

A
L

K
E

R
W

IL
C

O
x

M
A

TO
U

SEK
L

L
P

225
W

est
W

ashington
S

treet
S

uite
2400

C
hicago,

Illinois
60606

D
irect:

(312)
244-6746

F
ax:

(312)
244-6800
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B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
DR

E
C

E
IV

E
D

M
IL

L
C

R
E

E
K

W
A

T
E

R
)

C
LER

K
’S

O
FFIC

E

R
E

C
L

A
M

A
T

IO
N

D
IS

T
R

IC
T

MAY
1

£
2010

P
etitioner,

)
STA

TE
O

F
ILLIN

O
IS

)
C

ase
N

o.
10-74

ollution
C

ontrol
B

oard

v.
)

(P
erm

itA
ppeal)

)
IL

L
IN

O
IS

E
N

V
IR

O
N

M
E

N
T

A
L

)
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

;
and

G
R

A
N

D
)

P
R

A
IR

IE
S

A
N

IT
A

R
Y

D
IS

T
R

IC
T

))
R

espondents.
)

P
E

T
IT

IO
N

E
R

’S
C

O
N

S
O

L
ID

A
T

E
D

R
E

S
P

O
N

S
E

T
O

T
H

E
M

O
T

IO
N

S
T

O
D

IS
M

IS
S

F
IL

E
D

B
Y

IE
P

A
A

N
D

G
R

A
N

D
P

R
A

IR
IE

I.
In

tro
d

u
ctio

n

L
ostin

the
M

otions
to

D
ism

iss
filed

by
G

rand
P

rairie
and

the
IE

PA
(the

“M
otions”)

is
the

factthat
the

IE
PA

issued
valid

perm
its

to
M

ill
C

reek
to

provide
w

ater
and

sew
er

services
to

the

Settlem
ents

of
L

aFox
before

it
issued

perm
its

to
G

rand
Prairie.

N
o

objection
to

these
perm

its

w
as

m
ade

by
G

rand
P

rairie
and

the
perm

its
w

ere
sought

and
obtained

atthe
request

ofthe

ow
ners/developers

ofthe
S

ettlem
ents

ofL
aFox.

M
ill

C
reek

relied
on

these
perm

its
in

m
aking

its

long
term

plans
and

constructing
infrastructure

im
provem

ents.

U
nlike

G
rand

P
rairie’s

silence
during

the
issuance

ofthe
M

ill
C

reek
Perm

its,
M

ill
C

reek

raised
num

erous
objections

to
the

issuance
ofthe

G
rand

P
rairie

Perm
its.

A
s

outlined
in

the

P
etition,

objections
w

ere
raised

before
C

M
A

P
and

the
IE

PA
.

M
ill

C
reek

w
as

prevented
from

raising
an

objection
before

the
K

ane
C

ounty
B

oard
because

G
rand

Prairie
and

the
IE

P
A

violated

Illinois
law

by
failing

to
obtain

approval
from

the
C

ounty
and

hold
a

public
m

eeting
for

such

purpose.
N

ot
only

did
the

ow
ners/developers

ofthe
S

ettlem
ents

ofL
aFox

shop
around

for
a

1
T

his
filing

issubm
itted

on
recycled

paper
as

defm
ed

in
35

Ill.
A

dm
.

C
ode

101.202



better
deal

after
they

had
com

m
itted

to
M

ill
C

reek,
but

they
did

so
in

a
m

anner
that

did
not

allow

M
ill

C
reek

to
be

involved
in

the
process.

In
the

M
otions,

R
espondents

raise
tw

o
broad

argum
ents:

(1)
M

iii
C

reek
lacks

standing
to

bring
its

Petition;
and

(2)
the

issuance
ofthe

perm
its

to
G

rand
Prairie

com
ports

w
ith

federal
and

Illinois
law

.
R

espondents’
M

otions
should

be
denied.

M
ill

C
reek

has
standing

to
bring

its
P

etition
and

the
IPC

B
has

jurisdiction.
Illinois

A
dm

inistrative
C

ode
authorizes

M
ill

C
reek

to
bring

its
Petition

because
the

IE
PA

’s
decision

to

approve
the

G
rand

Prairie
P

erm
itA

pplication
w

as
also

directed
to

M
ill

C
reek.

Further,
the

IPC
B

has
jurisdiction

to
hear

appeals
related

to
the

local
siting

approval
of

a
county

board.

Separate
from

the
jurisdictional

question,
the

violations
ofthe

F
ederal

C
lean

W
ater

A
ct

and
Illinois

E
nvironm

ental
P

rotection
A

ct
are

clear.
Section

128
8(d)

ofthe
C

lean
W

ater
A

ct

prohibits
the

issuance
ofperm

its
for

construction
of

sew
age

w
orks

to
any

entity
other

than
M

ill

C
reek.

Furtherm
ore,

G
rand

Prairie’s
failure

to
obtain

approval
from

K
ane

C
ounty

(and
the

IE
PA

’s
failure

to
require

proofo
f such

approval)
m

akes
the

issuance
of the

G
rand

Prairie

Perm
its

a
violation

ofIllinois
law

.
Finally,

M
ill

C
reek’s

objection
to

G
rand

Prairie’s
perm

it

appiication
m

akes
the

issuance
ofthe

G
rand

P
rairie

Perm
its

im
proper

under
IE

PA
R

ules.

O
n

a
m

ore
fundam

entalbasis,
how

ever,the
issuance

ofperm
its

to
M

ill
C

reek
and

then

subsequently
to

G
rand

P
rairie

to
provide

sew
age

and
w

ater
services

to
the

sam
e

developm
ent

leads
to

chaos
in

the
m

anagem
ent

and
strategic

planning
of the

M
ill

C
reek

FPA
.

Ifthe
G

rand

Prairie
Perm

its
are

allow
ed

to
stand,both

M
ill

C
reek

and
G

rand
P

rairie
w

ould
have

a
right

under

Illinois
law

to
provide

service
to

the
developm

ent.
H

ow
are

those
com

peting
rights

to
be

adjudicated?
W

ho
m

akes
the

decision
as

to
w

hich
perm

itee
provides

services
to

the
residents

of

2



the
developm

ent?
T

he
existence

of
a

second
set

ofcom
peting

perm
its

creates
a

cloud
of

uncertainty
thatthe

federal
law

,
state

law
and

IE
PA

rules
w

ere
designed

to
prevent.

F
or

the
reasons

outlined
below

,
the

M
otions

to
D

ism
iss

filed
by

G
rand

Prairie
and

the

IE
PA

should
be

denied.

II.
A

rg
u
m

en
t

A
.

M
ill

C
reek

has
S

tanding
to

B
ring

the
P

etition
an

d
the

IP
C

B
has

Ju
risd

ictio
n

to
H

ear
It.

M
ill

C
reek

has
standing

to
bring

the
Petition

and
the

IPC
B

has
jurisdiction

to
hear

it.

R
espondents

rely
solely

on
415

IL
C

S
5/40

for
the

suggestion
thatthe

TPC
B

lacks
jurisdiction

to

hear
M

ill
C

reek’s
P

etition.
R

espondents,how
ever,

ignore
regulations

that
are

“authorized
by

Sections
26

and
27

ofthe
E

nvironm
ental

Protection
A

ct
(A

ct)
[415

IL
C

S
5/26

and
27]

and

im
plem

ent[]
Sections

5,
39,

39.5,
40,

40.1
and

57
of

the
A

ct[
415

IL
C

S
5/5,

39,
40,

40.1,
40.2,

57].”
(E

m
phasis

added).
IL

L
.

A
D

M
IN

.
C

O
D

E
tit.

35
§

Subt.
A

.,
C

hapt.
1(1),Pt.

105
“A

uthority”;

415
IL

C
S

5/26
(“T

he
B

oard
m

ay
adopt

such
procedural

rules
as

m
ay

be
necessary

to
accom

plish

the
purposes

ofthis
A

ct.”).
“A

dm
inistrative

regulations
have

the
force

and
effect

oflaw
,

are

presum
ed

valid,
and

w
ill

be
construed

under
the

sam
e

standards
that

apply
in

construing
statutes.

R
egulations

adopted
by

an
agency

pursuant
to

its
statutory

authority
w

ill
notbe

set
aside

unless

they
are

arbitrary
and

capricious.”
C

ity
o
fC

hicago
v.Illinois

L
abor

R
elations

B
d.

L
ocalP

anel,

396
Ill.

A
pp.

3d
61,

73
(1stD

ist.
2009).

In
this

case,
the

regulations
state,

“[i]fthe
A

gency’s
final

decision
is

to
deny

or
to

conditionally
grant

or
approve,

the
person

w
ho

applied
for

or
otherw

ise
requested

the
A

gency

decision,
or

the
p
erso

n
to

w
hom

the
A

gency
directs

its
fm

al
decision,

m
ay

petition
the

B
oard

for
re

v
ie

w
f

the
A

gency’s
final

decision.”
(E

m
phasis

added)
IL

L
.

A
D

M
IN

.
C

O
D

E
tit.

35
§

105.204(f).

3



O
n

F
ebruary

19,2010,
in

addition
to

sending
notice

to
G

rand
P

rairie
of the

IE
PA

’s

decision
to

conditionally
grantthe

perm
its,

the
JE

PA
also

directed
its

decision
to

M
ill

C
reek

by

sending
a

notice
letter

to
M

ill
C

reek.
(See

E
x.

1, Feb.
19, 2010

L
tr.

from
A

.
K

eller
to

J.
Sheaffer

re:
G

rand
Prairie

Sanitary
D

istrict
C

onstruction
A

pplication
L

og
N

o.
2825-2009).

In
that letter,

the
IE

PA
acknow

ledged
M

ill
C

reek’s
objection

to
the

issuance
ofthe

G
rand

P
rairie

Perm
its

and

provided
notice

ofthe
IE

PA
’s

intent
to

conditionally
grantthe

G
rand

P
rairie

Perm
its.

Since
the

decision
of the

IE
PA

w
as

directed
to

M
ill

C
reek,

ithas
standing

to
contest

the
issuance

of the

G
rand

Prairie
Perm

its
and

the
rules

prom
ulgated

by
the

IPC
B

recognize
that

ithas
jurisdiction

to

hear
the

dispute.

Furtherm
ore,

as
alleged

in
the

Petition,
no

public
hearing

w
as

held
by

the
C

ounty
ofK

ane

concerning
the

siting
of

G
rand

Prairie’s
proposed

pollution
control

facility.
(P

etition
¶

23).
T

he

IPC
B

has
jurisdiction

to
hear

a
third-party

petition
contesting

the
approval

ofthe
local

siting

authority.
415

IL
C

S
5/40.1(b).

A
lthough

approval
has

not
been

provided
by

the
C

ounty
of

K
ane,

the
IPC

B
has

im
plicitjurisdiction

to
review

the
perm

its
issued

to
G

rand
Prairie

given
the

purported
approval

obtained
by

the
local

siting
authority.

Put
another

w
ay,

itw
ould

be

nonsensical
to

allow
a

third-party
to

appeal
an

actual
approval

of
a

local
siting

authority
but

not
a

circum
stance

w
here

the
law

and
approval

process
is

flatly
ignored.

For
these

tw
o

independentreasons,
M

ill
C

reek
has

standing
to

bring
its

P
etition

and
the

IPC
B

has
jurisdiction

to
hear

this
dispute.

B
.

T
he

IE
P

A
’s

Issuance
of

P
erm

its
to

G
ran

d
P

rairie
V

iolated
F

ed
eral

and
S

tate
L

aw
as

w
ell

as
IE

P
A

R
ules.

B
oth

the
IE

PA
and

G
rand

Prairie
address

the
m

erits
of the

P
etition

in
the

M
otions

to

D
ism

iss.
M

any
of the

argum
ents

raised
by

the
R

espondents,
how

ever,
refer

to
or

incorporate

4



facts
that

are
contained

in
the

JE
PA

record’
or

facts
that

are
outside

the
Petition.

G
iven

the

factual
nature

of the
argum

ents
raised,

disposition
ofM

ill
C

reek’s
P

etition
on

a
m

otion
to

dism
iss

is
inappropriate.

A
s

an
initial

step,the
JE

PA
record

should
be

produced.
F

actdiscovery

is
then

necessary
to

investigate
the

factual
assertions

raised
by

the
R

espondents.
M

ill
C

reek

disagrees
w

ith
m

any
ofthese

factual
assertions

and
resulting

legal
conclusions.

W
hile

M
ill

C
reek

does
notbelieve

ithas
a

sufficient
inform

ation
to

argue
the

m
erits

atthis
point,this

section

w
ill

illustrate
the

factual
nature

ofthe
R

espondents’
argum

ents
and

address
the

legal
contentions

raised.

1.
T

he
JE

PA
V

iolated
the

C
lean

W
ater

A
ct

W
hen

it
Issued

the
G

rand
Prairie

Perm
its

T
he

JE
PA

violated
33

U
.S

.C
.

§
128

8(d)
of

the
C

lean
W

ater
A

ctw
hen

itissued
perm

its
to

G
rand

P
rairie

after
ithad

designated
M

ill
C

reek
as

the
D

M
A

for
the

M
ill

C
reek

F
P

A
and

previously
issued

perm
its

for
the

sam
e

developm
ent

to
M

ill
C

reek.
(Petition

¶J
18,

19).

In
pertinent

partthe
statute

states:

A
fter

a
w

aste
treatm

entm
anagem

ent
agency

having
the

authority
required

by
subsection

(c)
ofthis

section
has

been
designated

under
such

subsection
for

an
area

and
a

plan
for

such
area

has
been

approved
under

subsection
(b)

ofthis
section,

the
A

dm
inistrator

shall
notm

ake
any

grant
for

construction
of

a
publicly

ow
ned

treatm
ent

w
orks

under
section

1281
(g)(l)

ofthis
title

w
ithin

such
area

exceptto
such

designated
agency

and
for

w
orks

in
conform

ity
w

ith
such

plan.

T
hus,

once
M

ill
C

reek
w

as
designated

as
the

authority
over

the
developm

ent
(as

the
D

M
A

)
and

the
IE

P
A

issued
perm

its
to

M
ill

C
reek

for
the

developm
entto

construct
a

facility,
the

issuance
of

a
second

set
ofperm

its
to

G
rand

P
rairie

w
as

in
violation

ofF
ederal

law
.

C
iting

N
orthern

M
oraine

W
astew

aterR
eclam

ation
D

istrictv. Illinois
C

om
m

erce

C
om

m
ission,

392
Ill.

A
pp.

3d
542

(2nd
D

ist.
2009),

R
espondents

argue
that

status
as

a
D

M
A

T
he

TEPA
record

has
not

yetbeen
produced

in
this

case.5



does
notprovide

a
D

M
A

w
ith

a
right

to
serve

the
property

in
a

FPA
.

(IE
PA

M
otion

atp.
6,

G
rand

Prairie
M

otion
atp.

9).
N

orthern
M

oraine
is

inapposite
to

the
case

atbar
on

m
ultiple

grounds.
First,

Section
1288(d)

ofthe
C

lean
W

ater
A

ct
w

as
not

addressed
by

the
courtin

N
orthern

M
oraine.

Instead,
the

court
cited

Section
1288(c)

concerning
the

requirem
ents

for

becom
ing

a
D

M
A

under
the

A
ct.

Section
1288(d)

pertains
to

the
construction

of
a

new
facility

w
ithin

a
F

P
A

and
states,

“the
A

dm
inistrator

sh
all

n
o
t

m
ak

e
an

y
g

ran
t

fo
r

co
n
stru

ctio
n

o
f

a

p
u
b
licly

ow
ned

treatm
en

t
w

o
rk

s.
..w

ithin
such

area
except

to
such

d
esig

n
ated

agency.
.

.

(E
m

phasis
added).

T
his

Section
expressly

prohibits
the

IE
PA

from
issuing

perm
its

for
the

construction
of

a
new

pollution
control

facility
to

any
entity

other
than

M
ill

C
reek.

U
nlike

the

case
atbar,

the
perm

itin
question

in
N

orthern
M

oraine
concerned

the
continuation

of
service

provided
by

a
perm

itee
rather

than
the

construction
of

a
new

facility.
Finally,unlike

the

com
plainantin

N
orthern

M
oraine

w
hich

w
as

solely
the

D
M

A
,

M
ill

C
reek

is
both

the
D

M
A

and

in
possession

ofprior
issued

perm
its

to
provide

service
to

the
Settlem

ents
of L

aFox.
T

he

possession
ofvalid

perm
its

distinguishes
this

case
from

any
holding

in
N

orthern
M

oraine.

2.
T

he
JE

PA
V

iolated
Illinois

L
aw

W
hen

it
Issued

the
G

rand
Prairie

Perm
its

T
he

IE
PA

violated
415

IL
C

S
5/39(c)

w
hen

itissued
perm

its
to

G
rand

Prairie
w

ithout

obtaining
proofthat

the
location

of the
new

pollution
control

facility
had

been
approved

by
the

C
ounty

ofK
ane.

(P
etition

¶J
20-23).

It
is

ofnote
that

G
rand

Prairie
and

the
IE

PA
do

not
deny

that there
w

as
a

failure
to

obtain
a

local
siting

approval
from

K
ane

C
ounty

and
R

espondents

provide
no

evidence
that

the
required

public
hearing

w
as

held.
Instead,

R
espondents

argue
that

local
siting

review
w

as
unnecessary

because
the

facility
proposed

by
G

rand
P

rairie
for

w
hich

the

perm
its

w
ere

issued
is

not
a

pollution
control

facility
butrather

a
“sew

age
w

orks.”
(IE

PA

M
otion

atpp.
7-8,

G
rand

P
rairie

M
otion

atpp.
10-11).

6



T
he

G
rand

P
rairie

Perm
its

are
clear

how
ever

thatthey
concern

the
construction

of
a

new

pollution
control

facility.
T

he
G

rand
Prairie

Perm
its

state,
“P

erm
itis

hereby
granted

to
the

above
designated

perm
itee(s)

to
construct

and
or

operate
w

ater
pollution

control
facifities

described
as

follow
s:

.
.

.
“

(E
m

phasis
added)

(E
x.

Ito
P

etition
atp.

1,E
x.

J. to
P

etition
atp.

1).

T
hus,

according
to

the
Perm

its,
the

facilities
to

be
constructed

are
pollution

control
facilities.

T
his

evidence
precludes

dism
issal

of the
Petition.

R
espondents

also
argue

that
the

IE
PA

is
the

appropriate
body

to
determ

ine
w

hich
projects

constitute
a

pollution
control

facility
and

require
siting

approval
under

the
A

ct.
(IE

PA
M

otion
at

p.
7,

G
rand

P
rairie

M
otion

atp.
11).

A
s

illustrated
above,

the
perm

its
issued

by
the

IE
P

A

identify
the

facilities
to

be
constructed

as
“pollution

control
facilities.”

N
otw

ithstanding
this

fact,
to

the
extent

the
IE

PA
m

ade
any

form
al

decision
that

siting
approval

w
as

not necessary,that

fact
w

ould
be

located
in

the
JE

PA
record

w
hich

has
not been

provided
or

produced.
T

here

rem
ains

a
clear

question
of

fact
as

to
w

hether
and

on
w

hatbasis
the

IE
PA

m
ade

this

determ
ination

(or
if

such
a

determ
ination

w
as

even
m

ade).
S

im
ply

put,
dism

issal
on

this
ground

is
inappropriate.3.

T
he

IE
PA

V
iolated

IE
PA

R
ules

W
hen

it
Issued

the
G

rand
P

rairie
Perm

its

T
he

JE
PA

violated
its

ow
n

rules
by

issuing
perm

its
to

G
rand

Prairie.
A

s
raised

in
the

P
etition,

35
Ill.

A
dm

in.
C

ode
§

351.502
sets

forth
various

requirem
ents

for
conflictresolution

in

revising
W

ater
Q

uality
M

anagem
ent

(“W
Q

M
”)

Plans.
R

espondents
argue

that
this

section
is

inapplicable
because

the
“[p]erm

its
only

authorize
facilities

located
entirely

w
ithin

the
FPA

,

w
hich

does
not

necessitate
the

IE
PA

to
recognize

an
exception

to
the

boundaries
of

a
FPA

.”

(IE
P

A
M

otion
atp.

9,
G

rand
P

rairie
M

otion
atp.

12).

T
he

issuance
o
fthe

G
rand

P
rairie

perm
its,

how
ever,

inherently
changes

the
internal

boundaries
ofthe

M
ill

C
reek

FPA
by

authorizing
a

second
entity

to
constructw

ater
and

sew
er

7



facilities
to

provide
services

to
the

Settlem
ents

of
L

aFox.
T

he
W

Q
M

P
lan

w
as,

therefore,

changed
w

ithoutthe
authorization

ofM
ill

C
reek

as
the

D
M

A
ofthe

M
ill

C
reek

FPA
.

-

Furtherm
ore,how

and
in

w
hat

w
ay

the
W

Q
M

Plan
w

as
changed

rem
ains

a
question

of

factthat
carm

otbe
adjudicated

atthis
tim

e.
M

ill
C

reek
has

properly
alleged

a
violation

of
JE

PA

R
ules

that
should

notbe
dism

issed
w

ithout
discovery

and
a

subsequenthearing.

4.
M

ill
C

reek
w

as
Issued

C
urrent

and
V

alid
Perm

its
to

Provide
Sew

age
and

W
ater

Services
to

the
Settlem

ents
ofL

aFox

C
ontrary

to
G

rand
P

rairie’s
argum

ent,
M

ill
C

reek’s
perm

its
rem

ain
valid

and
current.

G
rand

Prairie
states

that
“M

C
W

R
D

’s
P

erm
itN

o.
2003-G

O
-5061-5

for
certain

w
ater

pollution

control
facilities

expired
on

O
ctober

31,
2008.”

(G
rand

Prairie
M

otion
atp.

6).
G

rand
Prairie

apparently
ignores

the
second

perm
it

attached
to

the
Petition

as
E

xhibit
B

.
P

erm
itN

o.
2008-G

O
-

1239
expressly

provides,
“[t]his

P
erm

itrenew
s

and
replaces

P
erm

itN
um

ber
2003-G

O
-5061

w
hich

w
as

previously
issued

for
the

herein
perm

itted
facilities.”

(E
xhibit

B
to

Petition
atp.

1).

Perm
itN

o.
2008-G

O
-1239

expressly
states

that
it

expires
on

A
ugust

31,
2013.

T
hus,

the
perm

its

issued
to

M
ill

C
reek

to
provide

w
ater

and
sew

age
service

to
the

Settlem
ents

ofL
aFox

rem
ains

current
and

valid.

G
rand

Prairie
also

argues
thatM

ill
C

reek
perm

its
are

subject
to

a
condition

thatbrings

the
perm

its’
validity

into
question.

G
rand

Prairie
states,

“[t]he
IE

PA
expressly

provided
thatthe

M
C

W
R

D
Perm

its
w

ere
subjectto

the
condition

that
any

w
astew

ater
facilities

constructed
or

operated
under

the
P

erm
its

w
ere

to
serve

‘the
annexed

Settlem
ents

of L
aFox

developm
ent.”

(G
rand

Prairie
M

otion
atp.

7).
A

n
exam

ination
ofthe

M
ill

C
reek

Perm
its

reveal
that

the

reference
to

“the
annexed

Settlem
ents

of
L

aFox
developm

ent”
w

as
not

a
condition

to
the

issuance
of

any
perm

itbut
rather

a
description

of the
boundaries

for
w

hich
w

ater
and

sew
er

services
w

ere
to

be
provided.

T
he

only
non-standard

condition
to

either
perm

itoutlined
by

the

8



JE
PA

w
as

that
the

perm
it

expires
on

A
ugust

31,
2013

and
is

subject
to

renew
al

atthat
tim

e.

(E
xhibit

B
to

Petition
atp.

1).

Finally,
G

rand
P

rairie
argues

that
“{b]ecause

the
[S

ettlem
ents

of L
aFox]

is
located

w
ithin

the
corporate

lim
its

of
[G

rand
P

rairie],.
.

.[G
rand

Prairie]
alone

has
jurisdiction

to
decide

w
hether

and
how

the
sanitary

sew
erage

service
is

to
be

provided
to

the
[Settlem

ents
of

L
aFox].”

(G
rand

P
rairie

M
otion

atp.
5).

E
ssentially,

G
rand

Prairie
is

attem
pting

to
m

ake
a

long-since-

expired
attack

ofthe
JE

PA
’s

issuance
ofperm

its
to

M
ill

C
reek.

T
he

IE
PA

issued
perm

its
to

M
ill

C
reek

in
2007

and
G

rand
Prairie,

despite
being

in
existence

since
2002,

failed
to

raise
any

objection
to

the
issuance

ofthe
perm

its.
In

fact,
as

alleged
in

the
P

etition, the
ow

ners/developers

ofthe
Settlem

ents
of

L
aF

ox
specifically

requested
that

M
ill

C
reek

seek
such

perm
its

from
the

IE
PA

to
provide

services
to

the
property.

(Petition
¶J

4-6).
G

rand
P

rairie
should

notbe
given

a

second
bite

ofthe
apple.

M
oreover,

developm
ent

of the
relevant

facts
w

ill
dem

onstrate
the

precise
role

ofthe
ow

ners/developers
in

the
issuance

ofthe
M

ill
C

reek
Perm

its
and

their
last-

second
resurrection

ofthe
previously

dorm
ant

G
rand

Prairie
S

anitary
D

istrict
in

an
attem

pt
to

circum
vent

the
M

ill
C

reek
Perm

its.

Q
uoting

P
eople

ex
rel.

G
reening

v.
B

arthoif,
388

Ill.
445

(1944),
G

rand
Prairie

suggests

that
Illinois

law
precludes

the
issuance

ofperm
its

to
M

ill
C

reek
because

“tw
o

governm
ental

units

‘cannot
have

jurisdiction
and

control,
at

one
tim

e,
ofthe

sam
e

territory
for

the
sam

e
purpose.”

(G
rand

P
rairie

M
otion

atp.
5).

B
arthoif, how

ever,
did

not
involve

the
allocation

ofjurisdiction

or
control

of
com

peting
sanitary

districts.
In

fact,
the

court
in

that
case

recognized
“the

organization
of

[a]
sanitary

district,
w

hich
included

parts
o

fother
m

unicipalities,
w

as

constitutional
even

though
the

differentm
unicipal

authorities
exercised,

in
parts

ofthe
sam

e

9



territory,the
pow

er
and

authority
to

build
and

control
public

im
provem

ents
for

the
sew

age

disposal
in

such
territory.”

B
arthlof

388
Ill,

at466.

G
rand

P
rairie’s

reliance
on

the
V

illage
o
f F

rankfortv.Illinois
E

nvironm
ental P

rotection

A
gency,

366
Ill.

A
pp.

3d
649

(1stD
ist.

2006)
is

also
m

isplaced.
T

he
court

in
V

illage
o

f

F
rankfortinterpreted

the
M

etropolitan
W

ater
R

eclam
ation

A
ct;

a
statutory

schem
e

distinctly

different
from

the
S

anitary
D

istrictA
ct

of
1936

that
is

applicable
to

G
rand

Prairie.
T

he

M
etropolitan

W
ater

R
eclam

ation
A

ct
applies

to
and

created
the

M
etropolitan

W
ater

R
eclam

ation

D
istrictofG

reater
C

hicago.
See

70
JL

C
S

2605/1
et.

seq.

In
sum

,
the

argum
ents

raised
by

G
rand

P
rairie

regarding
the

validity
ofthe

M
ill

C
reek

Perm
its

provide
no

basis
for

the
IPC

B
to

grant
G

rand
Prairie’s

M
otion

to
D

ism
iss.

III.
C

onclusion

For
the

above
stated

reasons,
P

etitioner
M

ill
C

reek
W

ater
R

eclam
ation

D
istrict

respectfully
requests

that
the

Illinois
Pollution

C
ontrol

B
oard

deny
G

rand
Prairie

Sanitary

D
istrict’s

and
the

Illinois
E

nvironm
ental

P
rotection

A
gency’s

M
otions

to
D

ism
iss.

D
A

T
E

:
M

ay
14,

2010
R

espectfully
Subm

itted,

M
IL

L
C

R
E

E
K

W
A

T
E

R
R

E
C

L
A

M
A

T
IO

N
D

IS
T

R
IC

T

B
y

_
_
_

_
O

ne
ofits

A
ttorneys

N
athan

W
.

L
am

b
L

o
cK

E
L

oR
D

B
ISSE

L
L

&
L

ifiD
E

L
L

L
L

P
111

South
W

acker
D

rive
C

hicago,
IL

60606
D

irect:
(312)

443-1836
Fax:

(312)
443-6036

D
onald

J.
M

anikas

10•



W
A

L
K

E
R

W
iL

cox
M

A
TO

U
SEK

L
L

P
225

W
est

W
ashington

S
treet

S
uite

2400
C

hicago,
Illinois

60606
D

irect:
(312)

244-6746
Fax:

(312)
244-6800
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C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

I,N
athan

W
.

L
am

b,
an

attorney,
certify

thatM
ay

14,
2010,

I
filed

the
above

Petitioner’s
C

onsolidated
R

esponse
to

the
M

otions
to

D
ism

iss
filed

by
JE

PA
and

G
rand

Prairie.
A

n
original

and
nine

copies
w

ere
filed

on
recycled

paper
w

ith
the

Illinois
P

ollution
C

ontrol
B

oard,
Jam

es
R

.
T

hom
pson

C
enter,

100
W

est
R

andolph,
Suite

11-500,
C

hicago,
IL

60601.
C

opies
w

ere
served

via
U

.S.
M

ail
to

the
follow

ing:

G
erald

K
arr

Illinois
E

nvironm
ental

P
rotection

A
gency

69
W

.
W

ashington
St.

Suite
1800

C
hicago,

IL
60602

V
ictor

P.
Filippini

Jr.
H

olland
&

K
night,

L
L

P
131

S.
D

earborn
S

treet
3

0
t
h

Floor
C

hicago,
illinois

60603-5517
Phone:

(312)
263-3600

Fax:
(312)

578-6666

B
radley

P.
H

alloran
H

earing
O

fficer
Illinois

P
ollution

control
B

oard
Jam

es
R

.
T

hom
pson

C
enter,

Suite
11-500

100
W

.
R

andolph
St.

C
hicago,

IL
60601

B
y
:
_
_
_
_

N
athan

W
.

L
am

b
N

athan
W

.
L

am
b

L
o
cK

E
L

oR
D

B
IS

S
E

L
L

&
L

1D
D

E
L

L
L

L
P

111
South

W
acker

D
rive

C
hicago,

IL
60606

(312)
443-1836

(312)
443-6036

(fax)

D
onald

J.
M

anikas
W

A
L

K
E

R
W

IL
cox

M
A

T
O

U
S

E
K

L
L

P
225

W
est

W
ashington

Street
Suite

2400
C

hicago,
illinois

60606
D

irect:
(312)

244-6746
Fax:

(312)244-6800
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IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

I
.

102.1
N

orth
G

rand
A

venue
E

ast,
P.O

.
B

ox
19276,

Springfield,
Illinois

6
2
7
4
-9

2
7
6

•
(217)

782-2329
Jam

es
R. T

hom
pson

C
enter,

100
W

est
R

andolph,
S

uite
11-300,

C
hicago,

IL
60601

.(3
1

2
)

814-6026

PA
T

Q
U

IN
N

,
G

O
V

E
R

N
O

R
D

O
U

G
L

A
S

P.
S

C
O

T
T

,
D

IR
E

C
T

O
R

217/782-0610
-

F
eb

ru
ary

19,
2010

-
V

M
r.

John
R

.
S

heaffer,
H

-

P
resident

S
heaffer

&
R

oland,
Inc.

V
.

V

611
S

tevens
Street

V
V

V

‘G
eneva,

Illinois
60134

V

R
e:

G
rand

P
rairie

Sanitary
D

istrict
V

V

V

V
C

onstruction
Perm

it A
pplication

L
og

N
o.

2825-2009
V

D
ear

M
i.

S
heaffer:

V
V

V

W
e

have
received

your
com

m
ent

letters
dated

O
ctober

13,
2009

and
N

ovem
ber

12,
2009

regarding
the

subject
construction

perm
it

application.
V

V
V

T
he

G
rand

P
rairie

Sanitary
D

istrict project
ultim

ate
service

area
w

ill
be

approxim
ately

1,252
acres

w
ith

a
proposed

design
average

flow
of

0
6

M
G

D
(6,000

P
E

)
T

he
treatm

ent
plant

w
ill

be
phased

into
tw

o
phases

and
phase

one
w

ill
be

sized
for

a
design

average
flow

of
0

3
M

G
D

(3,000
P

F
)

T
he

treatm
ent

plant
consists

of
an

m
fluent

pum
p

station,
screening

facilities,
activated

sludge
w

ith
m

em
brane

biological
reactor

(M
B

R
),

disinfection,
effluent

pum
ps,

sludge
handling

facilities,
and

a
spray

irrigation
system

T
he

spray
irngation

system
also

includes
an

effluent
storage

lagoon
for

storage
of effluentw

hen
irrigation

is
not

possible
T

he
facility

w
illnot have

a
surface

discharge

S
ection

208
ofthe

C
lean

W
ater

A
ct

33
U

S
C

§ 1288
(“S

ection
208

o
fthe

C
W

A
”)

is
entitled

A
reaw

ide
W

aste
T

reatm
ent M

anagem
ent

T
he

purpose
of

S
ection

208
ofthe

C
W

A
w

as
to

identify
problem

areas
and

develop
plans

for
the

appropriate
treatm

ent
of w

aste
and

establish
a

continuing
plannm

g
process

U
nder

S
ection

208(b)
of the

C
W

A
,

the
designated

states
w

ere
to

identify
the

treatm
ent

w
orks

necessary
to

m
eet

the
anticipated

m
unicipal,

and
m

dustrzal
w

aste
treatm

entneeds
over

a
tw

enty—
year

period
establish

construction
schedules

and
identify

those
agencies

necessary
to

construct,
operate,

and
m

aintain
all

facilities
required

by
the

plan
or

needed
to

carry
outthe

plan

S
ection
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Since
this

facility
w

ill
not have

a
surface

discharge
neither

Section
208

of the
C

W
A

nor
the

W
aterQ

uality

M
anagem

ent
P

lan
are

at
issue

in
the

perm
itting

process.
W

hen
the

A
gency

after
its

review
determ

ines
that

the
proposed

facility
if

constructed
and

operated
as

proposed
w

ill
not

cause
or

contribute
to

a
violation

of the
A

ct,
the

C
W

A
and

its
regulations,

it
m

ust
issue

the
penn

it.
415

JL
C

S
5/3

9.
V

T
he

subm
itted

construction
perm

it
application

com
plies

w
ith

the
Illinois

R
ecom

m
ended

Standards
for

S
ew

age
W

orks,
S

ubtitle
C

,
C

hapter
1,

and
the

Illinois
E

nvironm
ental

P
rotection

A
ct.

T
herefore,

the
perm

it
has

been
issued

to
the

G
rand

P
rairie

S
anitary

D
istrict.

A
copy

o
f the

p
e
r
m

it
is

attached.

Should
you

have
questions

or
com

m
ents

regarding
the

above,
please

contact
A

m
y

D
ragovich,

P
erm

its
at

217/782-0610
or

C
onnie

T
onsor, D

ivision
of

L
egal

C
ounsel

at217/782-5544.

S
incerely,

A
l
L

M
anager,

P
erm

it
Section

V

D
ivision

ofW
ater

P
ollution

C
ontrol

S
A

K
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