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BEFORE THE 1LLINOILS POLLUTION CONTROL Bd&

N THE MATTER OF sy ol form__
FINANCIAL ASSURANCE FOR CLOSURE R84-22

AND POST-CLOSURE CARE OF WASTE |
DISPOSAL SITES /C - /(,

NOTICE OF FILING

TO:  Each Person Hamed on Atcached Service List

Please take notice that we are filing this date,
October 25, 1984, the "Comment of Illinois Chapter of National
Solid Wastey Management Association, by submitting twelve (12)
copies to the Clevk of the Illinois Pollution Control Board,
and by submitting thyce (3) copies Lo the IMlinois Environ-
mencal Proteetion Apency, A vopy ol the Comment of I1linois
Chapter of National Solid Wastes Manapgement Associarion is
attached heveto and hereby is served upon you,

HOUAN, ALEWELT & PRTLLAMAN,
Attorneys for THE NATTONAL

SOLID WASTES MANAGEMENT
:\SS(I(ZI:\'I‘IONG_ -

“”?fw‘Fﬁ?TTV]}ihuxﬁquwyw

]

FRED ¢, PRILLAMAN

MOHAN, ALEWELT & PRILLAMAN
AtLorneys for NSWMA

Suite 400 Jefferson West
D29 Wesg Jeffervson Street
Sprihgfiuld, ., 62702
Phone:  (217) 92824917

DATED:  This 29¢h day of Octobey, 1984
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Xerox Centre
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“hapman ang Cutler
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Chicago, 11, 60603

Patrick g, Lynch

Lynch Rnginoering
Lookouy Lane

Springfiuld, L 62704

Scory Phillips
Enforcumcnt Divigion
Illinojg [ ALRY
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Springfiu]d, . 62706




BLFORE THE ILLINOIS POLLUTION CONTROL BOARD

LR FHE MATTER OF:

FINANCIAL ASSURANCE FOR CLOSURE
AND POST-CLOSURE CARE OF WASTE
DISPOSAL SITES

R84-22

N N s rqu?

COMMENT OF ILLINOIS CHAPTER OF
NATIOMAL SOLTD WASTES MANAGEMENT ASSOCIAT [ON

The I1linois Chapter of the National Solid Wastes
Management Association (hereinafter "NSWMA") has attended,
through its attorney and through employees and members, each
of the iive (%) merit hearings in this regulatory proceeding.
NSWHA hes also presented witnesses in an attempt to assist
the Board in arriving at a fair and workable sct of regula-
tions, Loth in the short-term and in the long~term, pertain-
ing to tinancial assurance for closure and post-closure carc
Of waste disposal sites,

The Ullinois Chapter of NSWMA presently consists
of 168 menbers, many of whom are owners and operators of
landfills n Ilinois, including both large and small sanij-
tary landtslls.  the I'resident of the Illinois Chapter is
John Nord of Bloomington, whose fa-i ly has been involved in
the waste service industry for a number of years. Mr, Nord
also serves as Chairman of the Steering Committee, which
creates and carries out Chapter policy on pending legisla-

tive and requlatory matters attfecting the private seclor of

the waste service industry,




During the course of these hearings, the 1llinois
Chapter of NSWMA has stressed the need for an interim, oOr
short-term, formula, as opposed to a detailed plan submitted
as a permit applicaticn, in order to meet the March 1, 1985
deadline. The desirability of such an interim formula was
echoed by Patrick Lynch, a practicing Environmental Engineer
who was called to test ify for the Board. Even Larry Eastep.
Manager of the permit Section of Tilinois EPA's pDivision of
Land Pollution Control, agreed that it would be nearly im-
possible for the Agency to process detailed closure/post-
closurce plans for all facilities covered by these proposed
regulations, if they were to be submitted as permit applica-
tions, as presently proposed. The only areca of difference
petween the other witnesses and Mr. Eastep was the per-acre
cost of closure. All witnesses apparently agreed that sone
kind of formula should be used in lieu of a plan which would
be submitted as a permit application, pbut the per-acre cost
to be plugged into such a formula ranged from $3,725% (bave
geck) to $10,000 (Laryvy Eastep).

the 11linois Chapter of NSWMA respectfully submits
that a fair and simple "ghort-form” method of establishing
closure and post-closure care cost estimates (which would beo
used for posting financial assurance by March 1, 198%, and
which would remain effective only until guch time as R8a=-17

closure and post-closure care standards ave c:,stdhl.i:;hml)l

) we have assumed that R84-17 revisions will be adopted




16 that waich Mr. Beck suggested at the close of the last
nearing in Springticld on October 9, 1984, 1f you recall,
his suygestion was to subtract from an operator's permitted
landfill acreage any tinal cover acreaye which has been cer-
tified by IEPA, then take 25¢ of that figure (as an arbi-
trary maximum area which could requi.se closure at any one
given point in time -- this is a much higher figure than is
necessary, but it is suggested in order to avoid any argu-
ment on the point) and multiply it times $5,000. This would
vield a closure cost estimate.

The post-closure care cost estimate would be as
originally proposed by Mr. Boeck and as essentially agreed to
by both Put bynceh and, in his final statements regarding the
estimated average cost ot monitoring per well, by Larry
Fastep.

Al of this can be set torth on a simple, one-page
torm, which could be substantially similar to that which is
attached as Appendix A to the tollowing revisions to vhe
Hoard's proposal (page 22) . rhe operator could eliminate
further work on the part ot the Agency revicwer by attaching
as an exhibit the first page ot his permit which gives the
permitted landfrl: acreage, an exhibrt which proves that any

particular areag hes been finally covered and certitied as so

1 (Cont'd,) within 2 years of the effective date of RH4=22,

In anticipation ot this, we have proposcd that closure and
post=closure care plang be aincluded in all application:
filed 2 years after the effective date of R84-22.  Soe Sec-
tiong 807,205, 807,200, 807.501, 807.%03, 807,523, und
807,601,




by [EPA, and a permit showinoe the number of monitoring
points to be used in establishing the post~closure care cost
estimate.

As set forth in our proposed revisions to Sections
807.503 and 807.523 (pagyes 12 and 16, respectively), existing
permitted sites will comply with the March 1, 1985 deadline
by filing this simple, short-form estimate sheet (page 22,
which will appear as Appendix "A" to Part 807). Not until 2
vears after the effective date of R84-22 (which we have as-
sumed will be the date on which R84~17, containing the new,
substantive closure and post-closure care standards will be-
come effective) will site operators be required to include
detailed plans in their permit applications,

The main theme running through the attached re-
visions (pages 6 <hiwough 22) 1s that financial assurance
should, for the short-term, be accomplished through use of
this simple, casy Lo verify formula, and not through use of
comples, difficult to verify "plans,” and certainly not
through the permit revicew process, at least not until) the
Agency and the Board have settled on what they want the sub-
stantive closure and post-closure standards to say. This we
have assumed will be established when R84-17 becomes effec-
tive., 1f that happens less than 2 years from the et fective
date of R#4-22, then the requirement that such plans be pre-
pared and filed and made permit conditions can become of foeo-

tive at that time,




Minor themes running through these revisions in-
clude elimination of all references to "owner or" (the Act
clearly intends the Board to regulate those who conduct the
operations, not those who simply own the land) and clarified
use (where pussible) of the "unit/site/facility" terms. In
all cases, we believe the suggested revisions are supported
by the record,

On the tollowing pages, the double-underlined
woras arve ours; the single-underlined words are the Buard's,
as originally published in the First Notice. Strikeouts
are intended to climinate cither the language of the present
regulations (no underlining) or Janguage in the Board's pro-
posal (single underlining). The only exception to this is
Appendix "A" (page 22), which is NSWMA's proposced "short-
forn" estimate form, wherein no underlining appears.

NSWMA appreciates the board's consideration of

Lthese comments and proposed revisions,

Respectfully submitted,

ILLINOIS CHAPTER OF NATIONAL
SOLID WASTES MANAGEMENT
ASHOCTATION

By MOUAN, ALEWELT & PRILLAMA G,
Its Attorneys

e ) .
FRED C, PRILLAMAN / .

MOHAN, ALEWELY & PRILLAMAN By 7'/;‘;21
Attorneys at lLaw ST
Ssuite 400 Jefferson Wost ‘

529 West Jefferson Screet

springficld, IL 062702

Phone: (217) 528-2511




SUBPART A: GENERAL PROVISIONS
Section 807.104: Definitions
A A A
"Operdtor” means o person who ewasr-ieasesd-oF manages

a solid waste managoment €acititys site.




Section 807.202: operating Permits; Prohibitions

& A R

After final authorization of the RCRA hazardous waste

permit program of 35 111, Adm. Code 702 and 703, the

owner or operator of 4 hazardous waste managyement fa-

cility for which an actual RCRA permit has been issued

must obtain a permit pursuant to this Section only for

treastment, storage and disposa) units which accept

solely non-hazardous waste. The on-site permit excemp-

e

tion of Parayraph (d) continues to apply.




Sevtion B807.20%:  Applications for Permit
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St fony $O7. 209 Pormit Bevision
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SUBPART B: CLOSURE AND POST-CLOSURE CARE

Bection 807,501:  Purpose, Scope amd Applicability

This Subpart reguires a elosure plan and, for somo-dtben

digposal units, a pust-closure card planz, to be includ-

1l L

wd b all applications for developrient permits and in

e e

o Taden

all applications for permit modifications tiled with the

vy beginning 2 years after the effective date of
T o2 PN e Xears atter the off Uate

FETE
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el gon.

L These plans will besome permit comdi Lions,

The chosure plan ated g
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guas ed by Subpart 1 otor disposal siten,
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seet ion $07.503:  Closure PPlan

@) Until such time as an operator of an existing permitied

T T e

Wasle management site is required to apply for modifi-

cation of the permit, he shall not be required to pre-

pare or file  closure plan, but instead shall file with

the Agency, on or before March 1, 1985, a completed es-

LﬂMﬂ&@ form identical to that which appears as Appendix

s R

AT Lo this Part, together with such financial assurance

at 48 vequited purstant to Subpart I* of this Part.

s

193
=
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A owner-or operator of a waste management site for

whivh the Adency hag dssucd o SMevelopment or operat ina

ETeIiITeT

vigion Lhereto, 2 years after

of Lhis Seetion, shall have a written closure

plon whieh shall be g comndition of the-atte such permits
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bl  An-owner-of-operator-of-a-waste-managemnent-aite aholl

Kewepp atnd iy

Wain a copy of the closure plan and all

reviitons Lo the plan at the site until closure is com-

pleted ol certiricd an accordanee with Se ction 807,508,
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Section 607.50%: Notice of Closure and Final Amendment

to Plan

ay An ewaeE-of operatol of a waste management site shali

send to the Agency ¢ notice of closure at least 30 days be-

fores

¥ aj

wmeae  gomow

The date ot cessation of waste acceptance when the

final volume of waste is reccived at a waste manage-

menl $ite tor Lreatment, storage or disposal; or

2y b)) Expiration of en operating permit issued pursuant to

e EEE

sguection 807,202, whichever comes first,

(£ S

bt  Yhe-owner-or-operator-of -o-waste-mahagement-uite-shatd

et ez -

tric-any-appiteatton-to-modrfy-the-closure-pran-ae

teant-BU-dayy-before-closure-of-the-d1ter--Fatinre-to

Crmedy=fi

de-shaid-not-constitute-a-bar-to-conutderatton

ot-such-an-apptieationy-but-may-be-ntdeged-in-an-en=

torcement-action-pursuante-to-Prete-Viti-of-the-Acts




Secetion 897.506: Implementation of Closure

Except as provided in Paragraph (L), an _owner-or oper-

ator of a4 waste managycment site shall begyin the treatment,

N
53

remosal from the site or disposal of all waste
remoga. i

a4l Within 90 days after cither the date of cegesgation of

TR it e & -

wagte acceptamnce at the site or expiration of the oper-

gﬁéggwpugmit,@ygichcver occurs first; and

10 _acveordance vith the any closure plan reguired under

Beetion BOT.503 and with applicable provis ions of this

Part aigl Lhe operating permit,

- 14 -




dection $07.508: Certification o Closure

a)  When closure is completed, the owner-or operator of a

Waste management site shall submit to the Agency:

1) Plan sheets for the cloged site;

2) Cortification by the own2e-or operator and by a

professional enginesy that the site or unit has

been ¢losed in accordance with ehe any closure

plan and with applicable provisions of this bFart

atd the operating permit; and

31 vperaring records, if any, which designate the

LA ey S -1

ationg and guantitices of any special wasntes

recerved at Lhe site,

by 1 the Agetey inds that tine taetdtey site or unit has
A M L . O L Y e S s i 2

been vlosed in accordance with the specification of the

2L e Ry B R

closuce plan, 1 f any, amd the closure requirements of

this Part, the Agency shall, within 60 days after re-

.

FLE T MEHEE A T TRR RS

w certification required by Subsection (a)(2),
vt B B LA e ST Tl o S S A A T A R R B R R Y TR ST Ry

1) Hetafy Corlity in writing to the ewier-or operator

TR R s NS SF AR

nt-u-waste-management-factitty-tn-wedting that any

applicable post-closure period has cequn; and

gt n e et et e eparings Ty s i v s gy e T

2)  Provide the date the post-closure care period be-

B - .

qing,
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Sect ion 807.5%23: Post-Closure Care Plan

a) Until such time as an operator of an existing permitted

disposal si1te is required to apply for modificetion of

the permit, he shall not be required to prepare or file

a post-closure care plan, but instead shall file with

the Agency, on or before March 1, 1985, a completed os-

timate form identical to that which appears as Appendix

"AY to this Part, together with such financial assirance
at 1n required pursuant to Subpart P oof this Part,

ar L) An owaer-or operator of o disposal site for which the

i . T s pra T e AT TS,

Agency has issued o development or operating permit, or
[EFRE U P RN NS B 2 M AP 5. o ey o -0 Rty T okl o e e B A e T I - 7 L r e B e e B e A1 A A el S

a tuvinion U
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reto, 2 years atter the effective date of

EEE = et R S e S

shiall have o written post-closure care

which shall be o vondition of the-stte such poermits

s oy

TR T W

i t, and
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bt  An-owner-opr-operator-of-the-disposat-stte shall keep

At e e

amdd aintain o copy of the post-closure cave plan at the

srte el clogure is coppleted and certified in accord-

T Ten e et RIS SRETRSNE ST,

anece with seetion 807,508,

o R iR TS B S e T B
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suection 897.521:  Implementation and Completion of Post-

Closure Care Pian

w) The ewner-and operstor of a waste disposal site shall

Haplement the post-closure care plon or, 1f there 13 po

manelvman pumt—ulumu C care in accordance

53 ’ofﬂ}.bhfiﬂ._s l'.n L dlld Lhe Lopat ‘:L—

““‘f,, put m&, cgu_amu«.:ga_qﬂi’u),q' wilh vreceipl of a certiticat ion

put sy

jant Lo sSection $07.508.

 m—
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The Ageney shall Lerminate the site permit when st de-

Lormetioess

]m) ”»'isii Lllh EQ“

losure cave plan, if any, has

a i L R T T e o]

bewn complots
Al Tt the sate will not cause tuture violationg

ot the Act or Lhis Part,




SUBPART 12 FINANCIAL ASSURANCE FOR CLOSURE

AND POST-CLOSURLE CARE

1y

ceticn B07.601: Purpose, Scope and Applicability

a)  Tits Pere mubg;u&, provides procedures by which an oper-

e Lisnyy the

Lhat such operator post with the Agency a perform-

atee bond or other sceurity for the purposce of insuring

¢oonkre of the site amd post-closure care in acc ordonee

VB

R ) uwm L el Buard Rulom

b Lovh vperator must-tite-n-ciosure-plan-as-part -of-a-pee-

m tropplications-the-operator -ot-a-disposat-unt e -muse

aino-trie-a-postrelosure-care-pian-{Seetton-8875 023}«

Fre-operator of o disposal unit most prepare o cast eu-

Limite of closure and post-closure care, cithey
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which Lppear s as Appendix "A" 1o this Part ror ex-
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Loon ol same, l.au.h opevator shall amd provide {inancial

s i L e R L
doepuranee an this amount,  Financial LaHANrance may b

Jrven through o combination of a trust agreement, bond

] mmmcmnq puyuwnt, ) lnmd qnmmntuv' I pcsymvm' or pors

fﬂl'ﬁl:ujt&ﬁp detter of ereatl, or insurance, ‘The cost e

RN B T AR i S AT i e s




dy

timate and amount of financial assurance is to be up-

dated on an annual basis.

This sSubpart applies only to the operators of disposal

upnits. Whether a unit is a disposal unit or, alterna-

tively, a treatment or storage unit, depends on whether

the closure plan provides for removal of aid sufificient

wasten and waste residues from the unit prior to couple-

tion of closure so as Lo remove a threat of water pollu-

e

the-owner-or-operator-of-an-extating-nikte-ta-required-to

provide-f1naneioi-assuranee-as-provided-by-ticeti1on
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Section 807.66Ll: Trust Fund

ﬁftur beginning closure, an owner or operator o 4any

olher person authorized to perform closure or post-

closute care may request reimbursement for closure or

post-closure care expenditures by submitting itemized

bills to the Ajency. Within 60 10 days after receiving

Lills for ¢losure or post-closure care activitivs, the

Agency will determine whether the expendicurces are in

acoordanee With the closure or post-closure care plan

or otherwise justificd, and if so, it will instruct the

Lrastee Lo giake reimbursement in such amounts as the

Ajency speeifivs in writing, —Ft-the-Agency-hos-reason

to-bedteve-thut-the-cost-ot-celosare-and-rost-closure
govemwiii-be-signiticantly-greater-thon-the-vaine-of-the

truat-pumiy -t -may-withhoid-reimbursement ~ot-such

amounty-an- e -deems-pradent-unerd-ie-determines-thoe-the
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PROOF OF SERVICE

The undersigned certifics that copies of the fore-
gpolng document , to-wit, Comment of (1linols Chapter of Natgjonal
Solid Wastes Management Association, were served wupon all in-
Lerestod parties to this cause, as shown on the attached sheot,
by enclosing the same in an envelope addressed to cach such
person at theic business address as shown, with postage fully
prepafd, and by deposteing satd envelope 9 a U, 8. Post Or-
Flee Mafl Box fo Springfield, Lllinvis on the 2%h day of

October, 1984 .
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BEFORE THE I0LL IMOLS POLLUTION CONTROL BOARD

1% THE MATTER OF s

FUMARCIAL ASSURASCE FOR
CLOSURE ARD POST-CLOSURE
AR WASTE DISPOSAL

R e e

REA-22 ?C#”

The 1171 §nofs Pallut fom Control Roard (hereafter "Board™) requested
that the 11hinols Cnviromental Protectfon Agency (hereafier "Agency”)
resgond to severel fnquirfes posed by the Board in the above-referenced
matter, Ihese responses, as woll as several addiifoma) comments, are sel
fortm Lelows

Te Board Daguirys How often does the Agency fnspect nonhazardous
waste Jandfills?

R pomsie s The frequency of Agemcy fnspections at non-
hazardows waste landffiils varfes, Sites which
chronfcally disrcgard the Act or Board regula-
tions are fnspected more frequently than those
sites found fn compliance, WHowever, ceperally
speak ing, nothdazerdous waste Tandfille are
fmspected at least once a year,

e Board Inquirys Could the Agency provide the data wsed by M,
Larry Laster fo the preparat fon of fxhibiy 1872

Bl 2 Thae data whibeh Me, Casten wsea §s atLacked herelo
and fdent f M iod as ALLachment |,

&)

3. Loard Deguieys  Doos the Aqescy have an ool fmate of the auaber
of on-site nonhazardous waste disposal faciiicies
im [0 fmofa®




Responses On-s1te monhazardous waste disposal sites are
aenerally not required to have a permit wumfer
Section 21{d)(1) of the Cnvirommental Protection
Act (hereafter "Act”™), 111, Rev, Stat. 1983,

Che 100 1/2, par, “@)ﬂ(d)(ﬁ), nor are such
facilities presently under any regulatory reaulve-
ment to report their activities to the Agency. AS
a result, the Agency does not have sufficient data
uvon which to hase an estimate of the number of
on-site nonhazardous waste facilities in 111inois,

4, Board Imquirvs In 35 111, Adm, Code 807.207, the standard for
fesuance has been changed to reference "this Part”
instead of "the Rules.” Are there provisions outside
of 35 117, Adm, Code 807 with which the applicant
should show complfance?

Responses The Agency recommends that the standard for issuance
fn 35 170, Adm, Code 807,207 not be changed lo
refecence "this Part® instead of "the Rules.”

Section 39(a) of the Act mandates that:
" eedt shall he the duty of the Agency
to fssue...d permit uwpon proof by the
applicant that the fi@unﬁtv...will not
cause a violalion of lhﬁa Ned or of
r@Jdmatﬁ@n h@r@undvr (omphasis added),”

The previously-cited Tanguage cleariy indicates
that an applfcant must demonsirale compliance with
all provisions of the Act and Board requlations in
@nd@r to be eligitle for a pemmit under the Act,
Ubyiously, there may be certain statutory and
regulatory requirements which are inapplicable in any
alven case, However, to the extent that the pro-
whaivar of other Board requiations outside of
% 180, Adm, Code 807 are applicable to a particular
Favibity, the Agency fs under @ statulosy obligatiun
ol to fssue a pemait uwnder 35 111, Adwm, Code 507
unless and unt 1 these ather reguiremeats are met,

For example, the Agency cannol fssue o permil under
35 111, Adm, Code 807 for a facilit that also
vequires a BPDES peomil under Sublitle € unless

the facility domonstrates (o the Agency that i hag
applied for and can be fssued a HPDES peonit,
Depending on the Ltype of facility for which a permit
under 3% 111, Adm, Code 307 §s vequested, regulations
from additional Board subtitlec {e,q, S5 8tle ) may
be applicable as well,




S, Board Inguiry:

tesponse:

- &

6. Board Inquiry:

Rospanss:

7. Board Ingui rye

Resnonse:

HWhich types of waste management sites should
be required to submit closure and post-closure
plans for Agency review:

Ouners #nd operators of disposal units should
be required to submit closure and posi-closure
plans for Agency review. Whether a unit is a
disposal unit or, alternatively, a treatment
or storaoe unit depends on whether the waste
and waste residues are removed from the unit
prior to closure.

Rs proposed, the closure and post-closure care
requirements would not apply to on-site disposal,
Is this consistent with Section 21(d) of the
Act?

Section 21(d)(2) of the Act provides that a

person conducting a waste treatment, storage

or disposal operation must comply with Board
requlations.  Section 21(d)(2) does not distinguish
between on-site and off-site facilities;
consequently, hoth on-site and off-site facilities
must comply with Board regulations. This does not
mean, however, that the Board cannot distinguish
betwoen on-site and off-site facilitie: where
cause for such a distinclion exists, ‘towever,

if a Board vegulalion is silent as to whether

the requlation is inteaded Lo apply to on-site
facilities, of f-site facilities or both, under
Section 21(d){(2), the requliation could be
construed as being applicable to both,

In 35 17, Admn, Code 807,.601(c), is this suffij-
cient to allow the Agency to tell the difference
hetween a disposal and a treatment or storage
unit?

As drafted, 3% 111, Adm, Code 807,601(c) may
present some problems,  The Board should realize
that it may he impossible to remove "all* wastos
and wisle residues from ceortain wastoe managenent
units,  Consequently, if the word "al1" is (o

be interpreted as an absolute {i,e, 100 ), it
may necessitate characterizing cortain types of

-3




units as "disposal units” even if most but
not "all” of the waste and waste residue has
been romoved, I the Board intends that the
word “all®™ means something less than 1007,
the Board should specify how much less than
1007 would be acceptable.

P

8, Board Inquiry: Does the Agency believe that a Board Order
should be a necessary precondition for the
application of proceeds from financial
assurance?

Response: A Board Order should not be a necessary pre-
condition for the application of proceeds from
financial assurance.

9, Bowd Inquiry: Does the Agency agree that the actions listed in
35 111, Adm, Code 807,602(c)(1) should he subject
to appeal?

Response: The actions Yisted in 3% 111, Adm. Code 807.602(c){1)
appear to be a final administrative decision by
the Agency, 1f such actions are final administra-
tive decisions by the Agency, they should be
appealable to the Board,

16, Board Inquiry: in 3% 111, Adm, Code B07,640, the -Board proposes
to use mechanisms similar to the federal RCRA
mechanisms except for the self-insurance test,
Noes the Agency support a self-insurance test? 1f
not., why?

Response? The Ageacy does nol support a self-insurance test,
Prior witnesses in Lthis proceeding, Mr, Paul f,
Baily and M, Thomas B, Golz enumerated several
problans with the financial (i,e0,, self-insurance)
test as adopted by USIPA in the RCRA rules, M,
faily indicatod that in establishing the RCRA
financial test, USEPA did not consider data from
commercial waste fives (p, 17 of Exhibhit 4), Since

i)




1,

12,

Board Inquiry:

Responso:

Comment s

only commercial (i.e., off-site) facilities will

be required to provide a performance bond or othor
security under the Board regulations, the RCRA
fimancial test could mot be applied with any degree
of certainty that test will accurately reflect the
financial strength of the commercial facilities

cand their ability to provide appropriate closure and

post-closure care,

Wr. Golz testified that the RCRA financial test was
based on a ten-vear retrospective study of bank-
ruptcies occurring between 1965 and 1975, Mr. Golz
further testified that the reasons businesses failed
in 1965 may difTer from the reasons they fail in

1984 (p. 5 of the Testimony of Thomas B, Golz).

Based on Mr, Golz's testimony, the RCRA financial
test may not be a reliable indicator of the financial
strength of a company and its ability to provide
appropriate closure and post-closure care.

If the Board were to adopt a self-insurance test,
does the Agency see any advantage in requiring the
operator to premise to pay the cost estimate
unless he provides closure or post-closure care?

Rs stated in paragraph 10 of these COMMENTS, the
Agency does not support a self-insurance test, A
"promise to pay the cost estimate” would be
advantageous if it creates a stronger basis for re-
covery of closure and post-closure costs, or if it
places the State of [1linois in a preferred position
as against other possible creditors,

The Agency does nol have the resources to veview and
modify all outstanding waste management pevmits within the
time frame proposed by the Board in 35 111, Adn, Code
807,209(c).  The Agency supports the adoption of an
interim measure which would require owners and operators
of existing waste disposal sites to provide a performance
bond or other security in an amount based upon a fixed
amount per geve, The fixed amount which is established
by the Board should reflect the cost which would be
incurred by the State of 1Nlinois if it had to engage a
contractor to complete closwre and post-closure care at
the site, The Agency provided ite ostimate of closurp
costs per acre in Exhibit 14,




]

-
B

Comment ;

The Agency recommends that waners and operators of
existing waste disposal sitos be required to nain-

tain a performance bond or ofher security in an

amount established under the interis meATure unt il

the site requests anmy modification of fig operating
penmit, Ab the time such a modification is roguested,
the ouner and operator would have to provide a4 closure
and post-closure wlan, a closure and post-closure cost
estimate bascd om these plans, and a performance bond
or other security in amount af Teast equal to the
closure and post-closure cost estimate, 1 the
performance bond or other security held oy the Agency
under the interim measure is of a value in ergess of
the closure and post-closure cost estimave, this excess
should be returned to the owner and operator, Similarly,
if the value of the instruments held under the interim
measure is less than Lhe amount of the closure and
post-closure cost estimate, the owner and operator
wil' have to provide additiomal financial assurance
before the aperating pemit can be issued,

As statod previously, the proposed interim measure
would apply only to existing waste disposal sites,
Baners end operators of new waste disposal sites

should be required to provide @ closure and posi~
closure plan, a ciosure and post-closure cost esti-
mate based on these plans, and a performance bond or
other security in amount at least equal to the closure
anid post-closure cost ostimate, as part of the applica-
tion for the site's development permit,

35 111, Adm, Code 807.202(d) should be amended so

a5 to clearly indicate that if the owner and opeecator
of a disposal unit has provided financial assurance

for the unit in accordance with 35 111, Adn, Codo

26 or 7126, and such firwncial assurance is of an
anount sufficient to provide closyre and post-closyre
care of the disposal unit, the owner and operator

need not fite duplicative financial assurance undor
Subpart F of 3% 111, Adm, Code 807, Howovor, i1 both
hazardous and nonhazardous waste is disposed in the
unit, this exemption <hould be available only if the
closure and post-closure plan, the ¢l¢ ure and POS L -
closyre cost estimate, and the financial ASKUrance
prepaved under 35 111, Adm, Code 724 or 725 also
address the nonbazardous waste disposed in Lhe disposy)
unit and are syfficient to provide adenuate cloasure gnd
post-closure of cuch a uniy,

wlpe




in addition, the térm “unit of local goverpment" as
used in 35 111, Adn. Code 807.202(d)(1) should be
defined by the Board. An entity determined by the
Board to be a "unit of local government” shouid bhe
exempt from providing financial assurance only if
that entity is identified as the operator of the site
in the operating permit,

The Agency recommends that .5 I11. Adm. Code
807.205(j) be drafted so as to clearly indicate

that the closure plan and post-closure care plan
contained in the application must address the entire
site, except for those areas of the site which ave
the subject of a closure plan and post-closure

care plan that has been previously approved by

the Agency.

The 90-day time frame for completion of closure
established under 35 111, Adm. Code 807.206(c){3)
differs from the 60-day time frame for application
of final cover established under 35 11, Adm, Code
807.305(c). The Board may wish to reconcile these
two provisions,

The Agency proposes that 35 I11. Adm. Code
807.269(c) be modified to reflect an interim
financial assurance measure such as that which
was discussed in paragraph 12 of these COMMENTS,

Several witnesses expressed some uncertainty as
to whether the cover requirements set forth in 35
111, Adm, Code 807,305 are intended to be
cumulative, or whether they are intended to be
absolute amounts and therefere not cumulative,
Since the cost of praviding cover is a major cost
in Lthe closure of a site, it is imperative that both
the Agency and the regulatoed comaunity understand
the meaning of this rule, The Agency rvecommonds
that the Board discuss the intent of 35 1171, Adm,
Code 807.305 in its opinion in this mattoy,

The Agency recowmends that 35 117, Adm, Codoe
807,501 be modified so as to expreossly state the
on-site disposal facilities aroe requsced to prepare
closure and post-closure plans, These plans need




not be subtmitted to the Agency for approval, but
the plans should be retained at the facility and be
available for inspection by the Agency,

In addition, 35 I11. Adm. Code 8G7.501(d) may have
to be amended as a result of modifications made to
35 111, Adm. Code 807.209(c) (see paragraph 16 of
these COMMENTS).

*

19.  Comment: In addition to the requirements set forth in 35 I11.
hdm, Code 807.503(c)(1) through (7), the Agency
proposes that a closure plan also include an
estimate of the maximum number of acres which have
received and will receive waste, and which have not
yet received final cover,

20, Comment: 35 111, Adm, Code 807.507(a) presently requires an
ouner or operator to dispose of all waste and
residues prior to closure. The Agency proposes
that 35 111, Adm. Code 807.507(a) be amended so as
to allow an owner or onerator the option of
removing all waste and residues from the site for
off-site treatment, recycling, or disposal,

21, Comment: Upon completion of closure, 35 111, Adm, Code
807.508(a) requires the owner and operator to
submit plan sheets, a certification of closure, and
operating records., It is unclear whether the
procedures set forth in 35 111, Adm, Code 807.508
apply if only a portion of a site is closed, The
Agency proposes that 35 111, Adm, Code 807.%08 be
amended so as to clearly indicate that if a partial
closure occurs then plan sheets, a certification of
closure, and operating records must be submitted
to the Agency for that closed portion,

22. Comment: The Agency supports the Board's proposed languaqge
in 35 111, Adm, Code 807,661(i) which states as
follows:

"...1f the Agency has reason to believe
that the cost of closure and post-closure
care will he significantly greater than the

value of the trust fund, it may withhold




reimlursement of such amount as it deems
prudent until it determines that the owner
or operator is no longer required to
maintain financial assurance for closure
and post-closure care,"

Mr. Charles A. Johnson of the National Solid Waste
Management Association testified that he believed
that such a provision would somehow reduce the
"incentive" for an operator to engage in ciosure and
post-closure care at a site (pp. 5-7 of the
Testimony of Charles A. Johnson), The Agency

- strongly disagrees with Mr, Johnson,

Since the closure and post-closure plans will be
included in a2 permit as a condition (see 35 111,
Adm, Code 807.206), a failure by an operator to
provide closure and post-closure care in

accordance with the approved plans would be a
violation of a pormit condition., The violation of a
permit condition is a violation of Section 21(d)(1)
of the Act. A violation of the Act subjects the
violator to substantial civil penalties (up to
$25,000 per day for certain types of violations)
and also criminal fines and imprisonment. Such
sanctions would appear to be a considerable
"incentive" to an operator contemplating closing
his or her facility. Inclusion of the Board's
proposed Tanguage would certainly not reduce this
"incentive,”

-

In fact, if the proposed language is deleted and the
Agency is not authorized to withhold payments

where inadequate financial assurance exists, the

Board would inadvertently be creating an inducement

for certain operators to intentionally underestimate
their closure and post-closure costs since any
additional costs could be recovered only in a civi)
enforcement action, During the pendency of the
enforcement action, the site would remain an unclosed
envirommental risk, By the time a Judgment is reached
in the enforcement action, the dofendant may not have
sufficient assels to complete closure and post-closure
care, These are the types of problems which Section 21,1
of the Act and these proposed requlations were intended
to address, Deletion of the Board's proposed Tanquaqe




in 35 111. Adm. Lode 807.661(i) would not be
consistent with the legislative intent of
Section 21.1 of the Act. Therefore, the Agency
urges the Board to retain the proposed language.

23. Coument: - *A brief summary of the qualifications of Agency
witnesses Larry Eastep and Andy Vollmer is attached
hereto and identified as Attachment II.
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Manager

Permit Section
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Springfield, I11inois 62706
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Before the
ILLINOIS POLLUTION CONTROIL BOARD

In the matter of:

CLOSURE AND POST CLOSURE

)
)
FINANCIAL ASSURANCE FOR ) R84-22
)
CARE OF WASTE DISPOSAL SITES )

NOTICE OF FILING

TO: Marili McFawn, Esq. Joint Committee On Administrative

Hearing Officer Rules
Illinois Pollution Control 509 South Sixth Street

Board Room 500
309 West Washington Street Springfield, Illinois 62701
Suite 300
Chicago, Illinois 60606 Morton F. Dorothy, Esq.

Assistant to the Illinois

Ms. Joan Anderson Pollution Control Board
Attending Member of the P.0. Box 505

Illinois Pollution Control Peru, Illinois 61354

Board
309 West Washington Street
Suite 300

Chicago, Illinois 60606
PLEASE TAKE NOTICE that, on behalf of Illinois
Power Company, I shall file this 25th day of October, 1984
with the Clerk of the Illinois Pollution Control Board the
Written Comments Of Illinois Power Company, a copy of which

is attached hereto and hereby is served upon you.

MM #\ W

i Qﬁrolyn A. TLown

SCHIFF HARDIN & WAITE
7200 Sears Tower
Chicago, Illinois 60606
(312) 876-1000

One of the Attorneys for Participant
ILLINOIS POWER COMPANY




Before the
ILLINOIS POLLUTION CONTROL BOARD

In the matter of:
FINANCIAL ASSURANCE FOR R84-22
CLOSURE AND POST CLOSURE
CARE OF WASTE DISPOSAL SITES

N N N Nt S

WRITTER COMMENTS OF ILLINOIS POWER COMPARY

Illinois Power Company ("IPC"), by its attorneys,
hereby submits written comments concerning the regulations
proposed by the Illinois Pollution Control Board ("Board")
for adoption herein. These regulations were made available
for public comment by their publication in 8 Ill. Reg. 14145
(August 10, 1984) ("Proposed Regulations") and were the sub~-
ject of state-wide regulatory hearings,

Certain of the Proposed Regulations are not within
the statutory authority upon which they are based. 1In addi-
tion, the notice given of certain of the Proposed Regulations
was not snfficient to advise the public adequately of the
purpose and effect of these reqgulations. Unless these infirmi-
ties are corrected, these Proposed Regulations will be invalid,
To avoid this consequence, IPC urges the Board to consider
carefully the comments which follow and to amend the Pro-~

posed Requlations as suggested in order to eliminate the

deficiencies described.




I.
THERE WAS LACK OF ADEQUATE NOTICE OF THE
PURPOSE ANU EFFECT OF THE PROPOSED REGULATIONS

IPC has argued, in a motion made on the record of
the September 24, 1984 hearing herein and in a Motion For
Review By Board Of Hearing Officer's Order (filed Sept., 27,
1984), that it would be improper for the Board to consider
in this proceeding two recommendations which would dramati-
cally change the scope and effect of the Proposed Regulations.
One of these recommendations is that the Proposed Regulations
be modified "to state the result" of the Illinois Appellate

Court's decision in Reynolds Metals Co. v. Illinois Pollution

Control Board, 108 Ill., App. 34 156, 438 N.E.2d 1263 (lst

Dist. 1982) and Pielet Bros, Trading Inc. v. Pollution Control

Board, 110 Ill. App. 3d 752, 442 N.E,2d 1374 (5th Dist. 1982).
The other recommendation is that the Proposed Regulations be
modified so that the closure and post~-closure care standards
contained in Subpart E of the Proposed Regulations would be
expanded to apply to all sites irrespective of whether ot

not a site is exempted from having to have a permit by Sec-
tion 21(d) of the Environmental Protection Act, Ill. Rev.

Stat, 1983, ch., 111 1/2, §1021(d) ("Section 21(d) of the Act"),
(Hereinafter these two recommendations will be referred to

as the "Recommendations."”]



The Hearing Officer denied IPC's September 24,
1984 motion, and the Board, in am October 12, 1984 Order,
affirmed this ruling by denying IPC's Motion For Review By
Board of Hearing Officer's Order. In su ruling, however,
the Board explicitly reserved a £inal decision on the issue
of adequate public notice until it had the opportunity to
consider the Recommendations further: "if the Board decides
to modify the rules as presently proposed, it will at that
time determine whether the modifications so alter the pro-
posal as to deny the public its full due process rights, and
if the Board determines that it has, it will take appropri~-
ate action." Order of Board at 3, PCB R84-22 (Oct. 12,
1984). IPC urges the Board to make such a detecrmination
now.

Adequate notice has not been given of the purpose
and effect of either of these Recommendations, The Proposed
Regulations were published in 8 Ill. Reg. 14145 (August 10,
1984) for the stated reason of providing the public with
notice of the Board's intended action. Order of the Board

and Proposed Rule at 1, First Notice, PCB R84--22 (July 19,

1984} ("The proposal will be published for first notice in
the Illinois Register."”). See Ill. Rev. Stat. 1983, ch., 120,
§1005.01(a) ("The first notice shall include a text of the

proposed rule., , .[land] a complete description of the sub-




jects and issues involved.”). 1In this notice, the Board
indicated an intention regarding the scope and application
of the Proposed Regulations which is almost directly the
opposite of that which is now suggested by these Recommenda-
tions.

At the time of their publication, the Proposed
Regulations stated that no permit would be required “for any
person conducting a waste-storage, waste-treatment or waste
disposal operation Eor wastes generated by such person's own
activities which are stored, treated or disposed within the
site where such wastes are generated.” Section 807.202(b)
of the Proposed Regulations, 8 11l. Reg. 14155 (August 10,
1984). This provigion is a verbatim quote of Section 21 (d);
as such, it states that the scope of this exemption ia what
the statute provides for it to be. 1In contrast, cne of the
Recommendations now being made Is that the Board attempt to
limit the scope of this statutory exemption. The Proposed
Regulations when published also provided that the closure and
post-closure cace requirements contained in Subpart £ of the
Proposed Regulations, including the requirzement that ciosure
and post-closure plans be submitted to the Illinoia Bnvicon~
mental Protection Agency ("IePA"™), would apply only to "the
owner and operator of a waste management site required to

have a permit pursuant to Section 21 (d) of the Act or Section



807.202." Section 807.501(a) of the Proposed Regula‘ions, 8
I1l. Reg. 14160 (August 10, 1984). Inm direct contradiction
to this, one of the Recommendations would eliminate this
limitation and would make Subpart E applicable to all waste
management sites lrrespective of the Section 21(d) permit
exemption,

While it is true that the Proposed Regulations
when published dealt with the same broad categorics of re~
quirements that the two Recommendations now do, it can hardly
be said that this publication put the public on notice that
the opposite of what was being published actually was to be
considered. Thus, the publication of the Proposed Regula-
tions did not give adequate notice of ths purpose and affect
of the Lwo Recommendations, Neither did the act of making
Lhe Recommendations, itself, provide sufficlent notice. Both
Recomsendations were made orally at hearing and were stated
in such general terms that the public can only guess at what
the effect of the Recommendations is to be,

The First Recommendation was that the Proposcd
Rules he modified "to state the result” of the Reynolds

Metals and Plelet Brog., cases; no further explanation was

given, however, about how this statement is Lo be made.

Pransecipt at 57, PCB R84-22, Without gome better guidance

a8 to what such a siatement is to entail, it is almost lmpos-




sible to comment. in any meaningful way on the Recommendation.

Both the Reynolds Metals and Plelet Bros. cases drew conclu-

slions abovt the applicability of the Sectionm 2i(d) psrmit
esempt lon which wese based on the specific facts which exizt-
ed {m those two cases rather than on the basis of any prinm-
eiple or theory of general applicability. As such, whother

or not the Reynolde Metals and Plelet Bros. decisions will

be applicable to another set of facts which differs from
those which exist in each of these cases will have to be
dectided on a cose-by-case basis. As a conseguence, how any
“statement” of the results of Reynolds Metals and Pielet
Bros. atienpts Lo derfve an application of these fact-
specific cases to other situations will be c¢rucial to
undarstending this effect. Yat, the public has not boen
advised of what such a statement s to contaln.

A simllar deficiency exists with respect 1o the

"ot §ce® which was provided of the second Recommendation,

rthat whe closure and post-closure care standards of Subpary B

of the Proposed Regulations, including lts requiroments for
clesure and post-closure plans bo expanded to apply Lo all
piies jrrempective of whether or not the site {8 covered by
the Section 21 (d)poreit exewption., Transceipt at 56, 68, PCBH
RB4~22. Agalin, as with the first Recoavendation, no language

was suggoested as a weans of accoapli-hing this suggestion,
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despite the fact that the means actually chosen for the
expansion are crucial to understanding its effect. As
presently written, Subpart B of the Proposed Regulations
will apply only to those sites which have permits, Conse-
quently, its reguirements are stated in terms of how closure
and post-closure plans are to be prepaced and approved as
part of the permitting process. This mechanism does not
presently contemplate sites which do not have permits.

If some process is added to provide a means of
preparing and approving the plans of sites otherwise exempt,
a number of consequences could result. FPor example, the
approval process could be stated in such terms that it would
be the equivalent of a permitting process, and so would im-
permins ibly contradict the statutory exemption granted by
Section 21(d). Of perhaps greater concern, however, is that
the sites which do not have permits are those which treat,
atore, or dispose of waste gencrated by that site's own activ-
ities: in other words, thosc sites which are industrial
facilities rather than commercial waste disposal or treatment
opecations. These sitos which are covered by the Section 21 (d)
permitc exemption, unlike off-gite commercial waste operations,
geaerate waste which is treated and stored, at least for
ahort peciods, at various poiats in the production process

prior Lo the point of ultimate treatment or digposal, As



presently drafted, the Proposed Regulations do not contemplate
the existence of this situation, nor the chaos which would
result from having to develop a closure and post-closure

plan to deal with all such intervals of treatment and storage
which might occur during production. TIEPA has testified

that if individual industrial plants were subject to the
closure and post~closure plans requirements of the Proposed
Reyulations then IEPA would not "know where tc draw the line."
Transcript at 980, PCB R84-22. IRPA suggested that the better
approach to this situation would be to require closure and
post-closure plans only of those facilities where an evalua-
tion of the risk posed by the waste involved and the treat-
ment or disposal it receives merits it. See Transcript at
986-87 PCB RB4-22. Such a rlsk assessment is not developed

in the Recommendation; it is, however, being considered in

the Board's R84-17 proceeding,

Accordingly, to understand what the consequencesn
may be of this second Recommendation, {t is crucial to under-
stand what process actually {8 being proposed. Until the
public is provided with adequate notice of what is contem-~
plated, it will not be able to comment in any meaningful way
of this Recommendation,

Thus, the very genceral way in which the two Recom-
mendations have been made has prevented the public from being

able to provide the Board with the very things which the

G-



Board considered to be compelling reasons for denying IPC's
Motion For Review By Board Of Hearing Officer's Order: that
any recommendations which become part of the record in the
case he "subject to cross—examination, comment, or rebuttal
testimony.” Order of Board at 3, PCB R84-~22 {(Oct. 12, 1984).
The Board expressed the concern in its October 12,
1984 Ocder that if it agreed with IPC's objections concerning
the lack of adequate notice given with respect to the two
recommendations, the Bocard might be £inding that all possible
revisions raised and discussed at hearing be publicly noticed.
Order of Board at 2, PCB R84-22 (Oct. 12, 1984). 1IPC did
not and is not arguing for such a broad application of the
principal of public notice. IPC acknowledges that the Board
is allowed by the Environmental Protection Act, Ill.Rev.Stat.
1983, Ch. 111 1/2, §§1001 et seq. (the "Act"), to revise proposed
regulations before adoption in response to suggestions made
at. the hearing without conducting a further hearing on the
revisions, Ill. Rev, Stat., 1983, ch. 11l 1/2, §1028. However,
IPC contends that such revisions somehow must be limited in
scope and degree in order to avoid rendering meaningless the
requirement of the Act that substantive regulations may be
adopted only after a hearing has been held and a "reasonable
opportunity to be heard with respect to the subject of the
hearing” has been given. Tll. Rev. Stat. 1983, ch, 111l 1/2,

§1028. Unless adequate consideration is given during the
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public notice and comment pericd about the matter or matters
upon which a later revision is based, the public's due process
rights may be eviscerated by the discussion of one regulation
at hearing and then the adoption of quite a different one
after the public's right to comment has expired. Such a
result would be an impermissible circumvention of the Act's
due process guarantees. Ill. Rev. Stat. 1983, ch. 111 1/2,
§§1026~29,

Thus, whether revisions may be made without Ffurther
public notice and opportunity for comment is a question of
degree: how much change is to be made. In the case of the
two Recommendations which have been made herein, the sug-
gested changes are so great the the public effectively has
been deprived of its right to comment., IPC requests that
the Board make the determination that adequate public notice
and opportunity to comment has not been given for these two
Recommendations and that these may not be considered further
in this proceeding but should be considered, if at all, in
another proceeding after adequate public notice and oppoct -

tunity to comment have been provided.*

SR sy T e ST 4 b o e -ty e Pkl g ¥ 0 o

* Indeed, the proponent of these two Recommendations has
stated that expansion of the closure and post-closure plans
requicement to sites covered by the Section 21(d) permit
exemption could be considered in the Board's R84-17 rule-
making. ‘franscript at 85, PCB R84-22, “That proponent also
has admitted there is not enough time in this proceeding to
develop detailed closure and post~closure plans., Transcript

-10~




II.
THE PROPOSED RESCLUTIONS FAIL
TO BE WITHIN THE STATUTORY
AUTHORITY UPON WHICH THEY ARE BASED

The Proposed Regulations are being promulgated to
fulfill the legislative mandate which is expressed in Sec-
tion 21.1 of the Act, Ill.Ann.Stat., ch. 111 1/2, §1021.1
(Smith-Hurd 1984) ("Section 21.1 of the Act"). Order of the
Board at 1, PCB R84-22 (July 19, 1984); 8 Ill. Reg. 14146
(August 10, 1984). Section 21.1 of the Act directs the Board
to adopt regulations "to promote the purposes" of the finan-
cial assurance requirements of that section, including that
any waste disposal operation requiring a permit under Section
21(d) post with IEPA "a performance bond or other security
for the purpose of insuring closure of the site and post-
closure care."

Three portions of the Proposed Regulations fail to
fulfill this legislative mandate of Section 21.1 of the Act:
(1) Subpart F, insofar as it omits the so-called "financial
test and corporate guarantee" from the mechanisms of finan-
cial assurance for closure and post-closure care which it
prescribes; (2) the recommended modification of the Proposed

Regulations "to state the result” of Reynolds Metals and

Pielet Bros.; and (3) the recommended expansion of Subpart E

to all sites irrespective of whether or not the site is ex-

empted from having to have a permit pursuant to Section 21 (d)

-11-



of the Act. 1In addition, these portions of the Proposed
Regulations also fail to comply with the statutory mandate
of Section 27(a) of the Environmental Protection Act that
"[i]u promulgating regulations under the Act, the Board shall
take into account . . . the technical feasibility and econom-
ic reasonableness" of the regulations. Ill.Rev.Stat. 1983,
ch. 111 1/2, §1027(a) (emphasis added) ("Section 27(a) of
the Act”). As a consequence, these three portions of the
Proposed Regulations are infirm and must be corrected by the
Board,
A.
Sections 21.1(A) and 27

Approve the Use of The Fimancial
Test and Corporate Guarantee

To fulfill the mandate of Section 21.1 of the Act
that waste disposal operations which require a permit under
Section 21(d) of the Act must provide IEPA with "a per-
formance bond or other security" to insure closure of the
gite and post~closure care, Subpart F of the Proposed
Regulations specifies a number of mechanisms for financial
assurance, These mechanisms are patterned, with one glaring
exception, on the comprehensive financial responsibility
regulations which have been adopted as part of the state
and federal hazardous waste regulations to impelement the

Resource Conversation and Recovery Act, 42 U.S.C. §6901 et

~12~



seq. ("RCRA"). 35 Ill.Adm. Code Part 724, Subpart H and

Part 725, Subpart H; 40 C.F.R. Part 264, Subpart H and Part
265, Subpart H (1983). Transcript at 123, PCB R84-22.
Indeed, the record developed herein to support the adoption
of Subpart F of the Proposed Regulations relies heavily, if
not exclusively, upon the United States Environmental Protec-
tion Agency's ("USEPA") experience with developing and
implementing the federal RCRA regqgulations on financial
responsibility. See Transcript at 123~140, 283-399, 410-525,
PCB R84-22,

The Board has declined, however, to include among
the financial assurance mechanisms of Subpart F of the Pro-
posed Regulations the mechanism which is used by approxi-
mately 80% of those facilities which comply with the

. financial responsibliity requirements of the federal RCRA
regulations. Transcript at 296, 544, PCB R84-22. That
mechansim is the so-called "financial test and corporate
guarantee" which is contained in 40 C.F.R. §§264.143(f),
265.143(e), 265.145(e) (1983); 35 Ill.Adm. Code §§ 724.243(f),
724.245(f), 725.243(e), 725.245(e). This omission, according
to the principal draftsperson of the Proposed Regulations,

{s due to Section 21.1 of the Act being interpreted as pre-

cluding the use of a financial assurance mechanism which

does not meet "the description of performance bond, and other

-13-




security, as those terms are ordinarily used." Transcript
at 157, PCB R84-22., This interpretation of Section 21.1 of
the Act is incorcect.

Section 21.1 of the Act uses the same phrase, that
of "performance bond or other security" as does Section 36
of the Act, which requires the Board in certain instances to
condition the grant of a variance "upon the posting of suffi-
cient performance bond or other security." 1Ill.Rev.Stat.
1983, ch. 111 1/2, §1036 ("Section 36 of the Act"). This
requirement of Section 36 of the Act has long been inter-
preted by the Board as allowing the recipient of such a
variance to make a demonstration of financial net worth

rather than having to post a bond. See, e.q., Illinois

Power Co. v. Illinois Environmental Protection Agency, PCB

71-197.

The General Assembly is presumed to know the con-
struction and interpretation of a statute when it amends
that statute., If the amendment does not change the language
which previously has been construed, then the construction
given to the original statute is to be followed in interpret-

ing the amendment., See People ex rel. Nelson v, Wiersema

State Bank, 361 I1ll., 75, 78-79 (1935). Accordingly, the
same interpretation given to the phrase "performance bond or

other gsecurity" which appears in Section 36 of the Act should

-14-



be given to that phrase as it appears in Section 21.1 of the
Act, and a "financial test and corporate guarantee" should
be added to the Proposed Regulations.

Such an addition not only will be consistent with
the legislative mandate of Section 21.1 of the Act but also
it will fulfill the statutory requirements of Section 27(a)
of the Act. The Board is directed by Section 27(a) of the
Act to consider the "technical feasibility and economic
reasonableness" of a regulation at all phases of a rulemak-
ing and not just when considering pursuant to Section 27 (b)
of the Act, Ill.Rev.Stat. 1983, ch. 111 1/2, §1027(b), what-
ever economic impact study has been prepared on the effects
of the proposed regulations. The record herein indicates
that it may not be technically feasible or economically
reasonable for the regulated community to comply with the
Proposed Regulations unless a "financial test and corporate
guarantee,” such as that included in 35 Ill.Adm.Code
§§724.243(£), 724.245(9€), 725.243(e), 725.245(e), is added
to Subpart F,

As has been noted, the record herein relies upon
the USEPA's experience with the federal RCRA regulations to
establish whether it is feasible or reasonable for facilities
to comply with the financial assurance requircments of the

Proposed Regulations. 8ee Transcript at 123-140, 283-399,
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410, 525, PCB R84-22. Significantly, the mechanism which is
used by approximately #0% of the facilities complying with
the federal RCRA regulations is the "financial test and
corporate guarantee.” Transcript at 296, 544, PCB R84-22.
Yet it has not been established on the record that the remain-
ing mechanisms which are allowed by the Proposed Regulations
actually will be available or will be available at any
reasonable cost to the regulated community. See, e.q.
Transcript at 344, PCB R84-22 (Mr. Bailey responded to the
question of whether or not the insurance mechanism is avilable
to smaller companies by stating that "I have not looked at
that. I am not aware of anyone who has looked at it. It is
a very interesting question.”); Transcript at 510, PCB R84-22
(Mr. Bailey admitted to having failed to louk at the financial
data concerning use and availability of surety bonds); Tran-
script at 547, PCB R84-22 (Mr, Golz testified that "closure
insurance is in fact a rare mechanism.").

In contrast, however, there has been extensive
testimony, about the technical feasibility and economic

reasonableness of the “financial test and corporate guaran-
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tee." Transcript at 533-551, PCB R84~22.* Accordingly, the
Board should add such a mechanism of financial assurance to
Subpart F of the Proposed Regulations.
B.
The Act Does Not Require

That the Scope of Section 21(d)
Be Defined im this Rulemaking

The recommendation has been made during the hear-
ings herein that the Proposed Regulations be modified "to
state the result” of the Illinois Appellate Court's decisions

in Reynolds Metal and Pielet Bros. Transcript at 57, PCB

R84~-22, As has been discussed in these Written Comments,
this Recommendation may not be acted on by the Board in this
proceeding because the public has not been provided with
adequate notice of the regulatory action which the Recommen-
dation may contemplate or with any meaningful opportunity to
comment. Any implementation of this Recommendation also is
beyond the statutory authority of Section 21.1 of the Act,.

In Reynolds Metals and Pielet Bros., the Illinois

Appellate Court attempted to limit the scope of the permit

i 1 8 T T B R W 28 = 1 8 1 R T e e

* The major complaint lodged against the "financial test
and corporate guarantee" appears to be its use by commercial
waste disposal firms because of their specialization and
lack of diversification. Transcript at 348-50 PCB R84-22.
If that indeed is a legitimate complaint, then it can be
handled simply by making that mechanism unavailable to such
commercial firms rather than by eliminating it from use by
all other members of the regulated community.

~17-




exemption granted by Section 21 (d) of the Act. Subseguent
to these decisions, the General Assembly added a new Section
21.1 to the Act which explicitly recognizes the existence of
a permit exemption as prescribed by Section 21(d) of the
Act. When amending a statute, a legislature is presumed to
know the prior law and prior conditions surrounding the im-

plementation of the statute. See Gaither v, Lager, 2 Ill.2d

293, 301 (i954). Consequently, when an amendment is made,

it is presumed to make a change in existing law. See G'Connor

v. A & P Enterprises, 81 Ill.2d 266, 271 (1980) {("A material

change in a statute made by an amendatory act is presumed
to change the original statute.") Thus, it may be concluded
that the General Assembly know of the existence of the

Reynolds Metals and Pielet Brosg. decisions when it enacted

Section 21.1 of the Act and that the General Assembly
decided, as reflected in its explicit recognition of a Sec-
tion 21 (d) permit exemption, to overrule these two cases.

In addition to being beyond the statutory authority
of Secction 2L.1 of the Act, any adoption of the recommenda-

tion concerning the Reynolds Metals and Plelet Bros., deci-

siong would be contrary to the requirements of Section 27 (a)
of the Act. The Board is required by Section 27(a) of the
Act to consider the technical feasibility and economic rea-

gonableness of proposed regulations throughout a rulemaking
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procreding and to base its final decision about adopting the
regulations on these considerations. However, no such evalu-
ation of the feasibility and reasonableness of defining the
gscope of the Section 21(d) permit exemption has been imade on
the record developed herein,

The definition suggested by Reynolds Metals and

Piclet Bros. could make the Proposed Regulations applicable

to at least some facllities which presently dispose of waste
on-glte, VYet, the principal draftsperson of the Proposed
Regulations has stated, at least in insofar as the closure
and post-closure plans portion of the Proposed Regulations
are concecned, that “[tlhis rule really contemplates the
acceptance of waste from off-site as opposed to the disposal
of wast2 by an on-site facllity." Transccipt at 86, PCB
R84-22. This appraisal was concurced in by Mr. Balley, one
of the witnesses testifying ca behalf of the proposed
Regulations, who stated that when he reviewed the regulations

he did not consider thelir application to on-site industrial

operations, Trangscript at 380, PCB R84-22,
Accordingly, the Board should not adopt the recom~
mendation that the Proposed Regulation he modified "to state

the result” of the Illinois Appellate Court's decisions in

Reynolds Metals and Plelet Brog,. as the recommendation is
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not within the statutory autbority upon which the Proposed

Regulations are based.

Q.

The Aauthority For This
Rulemaking Does Hot
Contempliate Expanding
Subpart B to All Sites
Irvespective of the
Section 21(3) Pecrait Bxemption

The cecommendavion also has been made during hear-
ings hereln that the ¢logsure and post-closure cace standacds,
including the cequirements for prepacation of plans, which
are facluded in Subpact B of the Proposed Reguwlations be
extended to apply o all sites lrrespective of the Section
21 {d) pecrnit axemption. Wranscript at 56, 68, PCB R84-22,

A significant objection to this exists on the grounds that
inadequate notice and opportunity to comment has boen pro-
vided Lo the public about this recommendation. Phis objec-
tion han beon discussed previcously in these Written Comments,
An additional grounds Lor objection exists in that adoption
of this recommendation would be beyond the statutory authoc-
ity of Sections 21,1 and 27 of the hAci,

Beation 21.1 of the Act mandates the adupiion of
regulacions which will provide the financial assurance
mechanisms Lo be used by waste disposal operationns “"which

vequire a pgrmit under subsection (d) of Section 21.* It

P




docs not reguice the adoption of regulations prescribing the
preparation of closure and post-closure care plans nor does
it contemplate, as evidenced by its specific adoption of Lhe
Section 24!d4) permit exemptton, hat such plans should be
requiced for sites which do mot meed a Section 2i(d) permit,
The reason advenced on the record hereln fei reqguicing such
plans {8 that they will assist in the preparation of a cost
estinate for closure and post-closure care and 80 in the
caleulation of the awount of financial assurance. Transceipt
ar 72, PCB R84~22., 1f chis is so, then there should be no
reason for cequiring sites covered by the Section 2L(d) per-
mit oxeupticn to prepare such plans, for these sites are not
requircd by Section 21.1 of the Act te provide financial
ABHBAr ANCA o

Indeed, the principal draftsperson of the Propased
Requliations had adwitited this by stating that "moditication
of perming to establish closure and post-closure care plans
for sires which will not have to glve financias assurance is
not necessary to establish a bond program lmplementing See-
vion 21.0 of the Act.® Transcript at 44-4%, PCB R84-22,
This has boen asgreed with hy IEPA, whose Manager of the
Permit. Section of the Division of Land Pollution Control
testified that in most cases IEPA does not aced Lo see a

closure plan to make a final determination as to whether a




site is a disposal site. Tramscript at 942, PCB R84-22.
Nevertheless, the principal draftsperson of the Proposed
Regulations has arqued for expanding Subpart B on the grounds
that “standards for closure and post~closure care are clearly
author{zed by Section 22(a) of the Act.® Transccipt at 44-
45, PCB R84-22. This is not a rulemaking being conducted
pursuvant to Section 22(a} of the Act, however, but rather is
one being undecrtaken pursevant to Section 21,1 of the Act.

As no statutory authority exists in Section 21.1 of the Act
for the recommended expansion of Subpart E of the Proposed
Regulations, this Recommendation should be rajected by the
Board,

It should be rejected for the additional reason
that the Recommendation falls to meet the statutory require-
ments of Section 27(a) of the Act, that a regulation adopted
by the Board must take Into account the technical feasibility
and economic reasonableness of compliance. As has been dias-
cussed with respect to the recommendation concerning Reynolds
Metals and Pilelet Bros., the record developed herein is vold
of any consideration of the applicability of the closure and
post-closure plans cequirements to facilities disposing of

waste on-site, which are covered by the Section 21(d) permit

exemption,
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Phe principal draftspecson of the Proposed Regula-
tions stated guite clearly that "[t]lhis rule really contem-
plates the acceptance of waste from off-site as opposed to
the disposal of waste by an on-site facility.™ Transcript
at 86, PCB R84-22., Mr. Bailey, in testifying on behalf of
the Board in support of the Proposed Regulations, admitted
that in reviewing the Proposed Regulations he did not con-
gider thelr application to on-site industrial operations and
agreed that, Lf the requirements for closure and post-closure
plansg were extended to on-site industrial operations, then
there probably should be another examination of the impact
and applicability of such an extension. Transcript at 380-
81, PCB R84-22,

Accordingly, the statutory authority upon which
the Proposed Regulations are based does not support the
adoption of the recommendation that the closure and post-
closure care standards, including the requirements for
preparation of plans, which are included in Subpart E of the
Proposed Regulations be extended to all sites irrespective
of the Scction 21(d) permit exemption, and this recommenda~-

tion should be rejected by the Board.
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Conclusion

For these reasons, IPC requests that the Board

amend the Proposed Regulations as suggested in these Written

Comments.
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ILLINOIS POLLUTION CONTROL BOARD VAT

IN THE MATTER OF:

)
)
PINANCIAL ASSURANCE FOR ) R8d-22 /‘f # 7
CLOSURE AND POST-CLOSURE ) 2

CARE OF WASTE DISPOSAL SITES )

COMMENTS OF GRANITE CITY STEEL DIVISION
OF NATIONAL STEEL CORPORATION, INTERLAKE INC,,
KEYSTONE STEEL & WIRE COMPANY, TV STEEL COMPANY,
NORTHWESTERN STEEL AND WIRE COMPANY, AND
UNITED STATES STEEL CORPORATION

Now come Granite City Stecl Division of National Steel Corporation,
interlake Ine,, Keystone Steel & Wire Company, LTV Steel Company, North-
western Stecl and Wire Company, and United States Steel Corporation (the "steel
companies™), by their attorncys, and file their Comments on the proposed
regulations for "Financial Assurance for Closure and Post-Closure Care of Waste
Disposal Sites,” pursuant to the Hearing Officer's order, As sel forth in
statements of counsel during the course of the hearings in this matter and in the
testimony of Mr, Dale VanDeVelde of Northwestern Steel and Wire Company at
the finnl hearing on Cetober 9, 1984 (Tr. 1025), the steel companies support
adoption of regulntions necessary to implement the provisions of Section 21.1(a)
of the lllinois Environmental Prolection Act (the "Act"), IlLRev.Stat, ¢h, 111~
1/2, § 1021.1{n), but oppose any effort Lo extond this rulemaking beyond what is
striotly necessary to carry out the provisions of the Aet. In particular, the steel
companies oppose imposition of closure and post-closure requirements on Yon-
site" trentment, storage, and disposnl of waste; oppose provisions which would
provide a mechanism for requirlng perinits for the "on-site" storage, treatment,

and disposal of waste; oppose extension of these requirements Lo hazardous-
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wasle operations governed under the Illinois Pollution Control Board's {ithe
"Board”) "RCRA" regulations (IIl.Adm.Code Title 35, Part 700); and oppose the
imposition of any more stringent requirements for financial assurance in these
regulations than would be imposed under federal and state RCRA financial-

assurance requirements,

L On-Site Exemption

This rulemaking is promulgated to implement the provisions of Section 21.1
of the Ael. That provision, by its express terms, mandates the posting of a
“performance bond or other security" only by a person conducting a waste-

disposal operation "which requires s permit under subsection (d) of Section 21 of

the Aet” (emphasis added). Section 21(d) of the Aet, as amended by P.A. 82-380,
unambiguously states that "no permit shall be required" for a waste-disposal
operation of waste generated by one's own activities which is disposed within the
site where such waste is generated. In pertinent part, the provision reads:

Provided, however, that no permit shall be required for

any person conducting a waste-storage, waste treatment,

or wasle disposal operation for waste generated by sueh

person's own actlivities which are stored, treated, or

disposed within the site where such wastes are generated;
The statute on its face, therefore, mandates that no permit for the on-site
storage, lreatinent, or disposal of waste shall be required, Hence, Scetion
21.1(n) does not require (or authorize the Board to require) *financial assurance®
for on-site disposal aetivities, At the (irst hearing on this proceeding, Mr.
Morton Dorothy, acting as a witness on behalf of the Board as proponent of these
regulations, submitted both written and oral testimony to the effect that the

Bonrd should consider amending the regulations to require finanela) assurance

from on-site disposees of waste, The mechanism for doing so would be to codify




certain Board rulings, upheld on appeal, which construed Section 21(d) of the Aet

as it existed prior to the enactment of P.A. 82-380. In Reynolds Metals Co, v.

Illinois Pollution Control Board, 43 P.C.B. Op. 161 (PCB 79-881, August 20,

1981), afld, 108 (1L, App.3d 156, 438 N.E.2d 1263 (1st Dist, 1982), and Piclet Bros,

Trading Ine. v, Pollution Control Board, 44 P.C.B. Op. 219 (PCB 80-185,

December 17, 1081), afl’d, 110 Hl.App.3¢ 752, 442 N.E.2d 1374 (5th Dist. 1982),
the Board interpreted then-extant Seetion 21(d) as allowing on-site operations to
be regulated by permit. (See p. T, Writien Testimony of Morton Dorathy.) This
recommendation was further propoundad in the oral testimony to the effeet that
fallure to make such a provision in the regulations might constitute n Board

abjuration of the Reynolds Metals and Pielet Brothers decisions. Subsequent

thereto, both [llinois Power Company, by its counsel, and these steel companies,
by their counsel, moved the Board {o sever the question of defining the scope of
the Seetion 21(d) "on-site exemption” (rom these proccedings in order to provide
adequate notice to interested partics. ‘These motions were denied by the Hearing
Officers, and the appeal of [llinois Power Company was denied by the Bonrd,
The steel cowmpanies strongly oppose any offort to lmit the scope of the
statutory exemption from Scetion 2! permitting requirements and the con-
eomitant requirement of financial assurance for closure or post-closure care of
on-site operations.

A. Scetion 21(d) Precludes the Board from Requiring a Permit for "On-
SIte” Treatment, Storage, and Disposal

Section 21(d) of the Act, as amended from time to time by the legislature,
now unconditionally and unambiguously exempts "any person conducting a waste-
storage, wasle treatment, or waste disposal operation for waste generaled by
such person's own aclivities whieh are stored, treated, or disposed within the site

where such wasles are generated” from permitl requirements,




The Board is prohibited from extending the operation of a statute by
ndministrative regulation. In this instance, legislative action subsequent Lo
cerlain decisional law construing former Section 21(d) cannol be ignored by the
Board as those amendments make clear the legislature's intenl that on-site
sto.age, treatnent, or disposal activities be exempt from permit requires. ats,
ilence, notwithstanding the Board's interpretation of former Section 21(d) in

Reynolds Metals and Piclet Bros., the Board cannot seck to codify that

interpretation when the legislature has subsequently revised Section 21(d) in a
manner to (1) make the legislature's intent unambiguous, and (2) make clear that
on-site facitities do not require a permit,
In iwo BoarG decision, both of which were affirmed on appeal, the Board
construed then-extant Section 21(d) of the Act, That provision read:
No person shalls {d) Conduct any refuse-collection or
refuse-disposal operations, exeept for refuse generated by

the operator's own activities, without a permit granted by
the Ageney . ...

The courls reviewing the Board's interpretation noted that then-extant Section
21(d) was ambiguous as to its scope of coverage and therefore found it

approprinte to review the statute's purpose 2ad intent. Reynolds Metals, 438

N.E.2d 1263, 1267; Piclet Bros,, 442 W.1B.2d 1374, 1377, The court in R, 1, Joos

Exeavating v, EPA, 52 IILApp.3d 309, 374 W.E.2d 486 (1978), previously had

occasion 1o construe then-extant Section 21(d) { designated Seetion 2t(e) at tha:

time] and naerowed its applicability of the exemption only to generator

activities oceurring on-site.
Subsequent Lo the Board's interpretation of then-extant Seetion 21(d) in

Reynolds Melals and Plelet Bros, - further narrowing the so-called on-silo

excmption to require permits for fact-specifie, on-site disposnl activities ~ the




General Assembly enacted P.A. 82-380. This Act specifically amended Section
21(4) to more clearly define the legislature's intent. As amended by P.A. 82-380,
Section 21(d) rezd:

o person shall: {d) Conduct any waste storage, waste
treatment, waste disposal, or special waste-transportation
operation: {1) Without a permit , . . provided however that
no permit shall be required for any person conducting
aln] ... operation fer wastes generated by such person's
own activities which are stored, treated, dispcsed, or
transported within the site where such wastes are
generated . . .. [Emphasis added.]

In so amending the statute, the legistature accepted and cnacted the

judicial interpretation of former Seetion 21(d) posited by R. E. Joos Excavaling

v. EPA, 58 IlL.App.3d 379, 374 N.E.2d 486 (1978) (limiting the permit exemption
to on-site activities) but rejected the Board's interpretation of that same section

in Reynolds Metals and Piclet Bros, (which strived to impose permits on persons

engaged in on-site disposal activities). Having specifically amended Section
21(d) to make the Section 21(d) exemption expressly applicable to only on-site
generator activities, it would be illogical to conclude that the unambiguous
statutory language preseitly existing is a demonstration of acquiescence by the
legislature that a permit may be required for such on-site activity. The present
language is unambiguous and must be respected by the Board, As amended,
Section 21(d) not only exc.udes “on-site" operations (roin the statutory require-
ment for permits, it prohibits the Board from requiring such permits, The Board
is not at liberty to read exceptions into a statute which the legislature resolved

not to make. See, Estata of Howard, 67 1L App.3d 595, 385 N.E.2d 120 (1978);

Peopic ex rel Mayfield v, City of Springficld, 16 [1L.2d 609, 158 N.E,2d 582

(1959).



At the same time that it clarified the scope of the Section 21{(d) exemption
to apply to on-site activities, the legislature clarified the Board's authority to
adopt rules of general applicability for all "non-hazardous" wasle sites, without
regard to regulation by permit, by adding Section 21(d}{2) of the Acet, Thus, any
necessity the Board may have felt to require permits for certain on-sile
operations as a means of regulating these activities is removed.

In summary, an administrative agency is prohibited from extending the
operation of a statute by administrative regulation, Pieclet Bros., 442 N.E.2d at
1378. Rules of construction are useful only where there is doubt as to the
meaning of a statute, and a court or an agency mmay not alter that meaning
beyond the clear impact of the language cmployed therein, Id. at 1377,
Accordingly, P.A. 82-380, which amended the very secction subject to the
administrative interpretation, must be viewed not as legislatlive acquiescence to
the Board's prior interpretation of Section 21(d) but rather as an express
repudiation of this Board's attempt to extend by quasi-legisintive interpretation
the operation of the Act,

B. If the Board Hes the Authorily to Require Permits for Certain

On-gite Operations, 11 Does Not tiave an Adequaie Record or
Procedural Tilsiory to do 5o In This Procceding

As the previously referred to motions set forth, the reguiated community
as a whole was (otally unaware of the Board's intention to consider defining by
reguiation in this proceeding the unmmbiguous scope of the statutory on-site
exemption, Moreover, even those partics participating in the procecdings had no
notiece of the Board's Intention to consider these issues until their commenee-
ment and still have no nolice of the Board's own views as (o the nature and seope
of permit requirements for on-site activities, much less of any specific regula-

tory language. In Lhis light, as previously set forth in the motions filed with the



Hearing Officer and with the Board, the Board does not have an adequate
procedural basis on which to adopt any regulatory provision limiting the scope of
the on-site exemption or in any way affeeting it. Both the Illinois Administra-
tive Procedure Act (Iil.Rev.Stat. ch. 127, ¥1005) and Section 28 of the Aect
(HL.Rev.Stat, ch. 111-1/2, § 1028) require public hearings on the proposed
regulations and require "a complete description of the subject and issues
involved," The general subject of financial assurance for closure and post-
closure does not give adequate notice to the public of consideration of a
limitation of Section 21(d) exemption,

The steel companies do not contend the Board must publish in advance
every preeisc proposal which it may ultimately adopt as a rule, Neither do the
steel companies assc-t that the requirement of submission of a proposed rule (or
comment automaltically generates a new opportunity for comment where the rule
promulgated by the Board differs in some respect from the rule it proposed.
Indeed, were that a legal requirement, the Board would be either constrained to
ignore publie comments offering valid reasons for revising a proposal, or it would
be eaught in an endless cyele of rulemaking proposals, Rather, the steel
companies believe proper and adeguate notice of the scope of the rules under
econsideration is necessary not only to alert persons thal their interests are at
stake but also to ensure informed ageney decision making.

In eases where an administrative agency has failed Lo give
the publie advance notice of the scope of its proceedings,
courts have invalidated the decisions made.  E.g.,
American Iron & Steel Institute v, EPA, 568 F.2d at 201,
(Agency notlce identified one variety of steel processing
under consideration but regulations covered two varieties
thereby affecting a different group of manufacturers);
Maryland v, BPA, 530 P,2d 215, 221-22 (4th Cir. 1875),
rev'd on other grounds sub nom. EPA v. Brown, 431 U.S.
09,707 S,Ct. 1635, 52 L.EA.2d 166 (1977) (Ageney adopted

regulations proposed in a published notice applicable to a
different administrative proceeding); Rodway v, United




States Depariment of Agriculture, 514 F.2d 809, 314
O.C.Cir.  1975) (Notice encompassing rules for the
administration of focd stamp program did not give suffi-
cient notice of a change in the amount of coupons to be
allotted to recipients).

Spartan Radio Co. v. F.C.C., 619 F.2d 314, 321 (D.C.Cir. 1980). The required

notice has not been provided in this instance.

Equally important in this case, absolutely no record has been established
with respeet to the scope or nature of the Section 2i(d) exemption or the basis
for determining any exception to that exemption, The Board has not received
and therefore cannot consider any testiinony on the economic reasonablenass or
technieal feasibility of requiring permits for certain on-site operations.

The Board's own witness, Mr, Paul B. Boiley, stated that a full hearing on
the speeific scope of the exemption would be appropriate in drafting regulatory
language. (Tr. 376, 379; September 17, 1984.) At the October 9, 1984, hearing,
Mr. Larry Eastep of the Agency agreed that there could be significant difficulty
in determining the line between industrial operations and the storage, treatment,
or disposal of waste or site, (Tr. 979.)

Therefore, even If the Board did have legal authority Lo limit the scope of
the Scetion 21(d) exemption, it has an inadequate basis in this record, cither
procedurally or substantively, to do so, The Board should not, therefore, attempt
to adopt any regulation limiting the seope of the Section 21(d) exemption to this
regulation,

I1. The Steel Companies Oppose a Requirement for Closure and Post-Closure

Plans for On-Blie or Other Operations Exempted Troin Permitiing
Requlrements

At the September 7, 1984, hearing Mr, Morton Dorothy, on behall of the

PBoard, suggested that consideration should be given o requiring elesure and




post-elosure plans to be developed and kept on site for the trestment, storage,
and disposal of waste, which do not require permits under Section 21 of the Act,
Mr. Dorothy suggested that a requirement for closure and post-closure plans for
on-site or other exempt oparations was mnore consistent with Section 21(d){(2) of
the Aect, which requires compliance with Board operating standards, He
admitted, moreover, that the development of a closure or post-closure plan was
not nccessary to establish financial assurance for closure and post-closure carve,
which is the announced subject of this rulemaking. (See p. 10, Written
Testimony of Morton Dorothy.) The steel companies strongly oppose the
adoplion of closure and post-closure care roquirements for on-site storage,
treatment, and disposal of waste as part of this rulemaking procecding, They
note that more detalled closure and post-closure requiremsits are being con-
sidered {n other procecdings under Docket No. R84~-17.

The puepose of this rulemaking proceeding is to fulfill the requirements of
Scction 21.1(n) of the Act, which requires financial assurance for closure and
post-closure of permitted facilities to be in effect by Mareh 1, 1985. Ineclusion in
this proceeding of any other proposal notl neeessary (0 effectuate the statutory
purpose will impoede adoption of neccssary rules to implement Scetion 21.15 will
result in Inadequate consideration of ather subjects of the proposal beeause of
the short time deadline imposed by the Act for Section 21.1(n) for compliance;
and will deprive interested parties of adequate notice and opportunity Lo

participate in the Board's decision-tmaking process,




A. There is Inadequate Notice in This Proceeding to Adapl Requiraments
for Closure and Post-Closure Gare for Pacilities Which do Nol
Require Financial Assurance

As set forth above, the Board is required to give notice of the subjeet of its
proposed rulemakings, to conduct public hearings thereon, and to adopt rules
based on the record. In this case, one reviewing the notice of the subject of
these proceedings would see "finanecial assurance for eclosure and post-closure
care" and upon review of the regulations, would determine they were being
adopted to earry out a statutory provision that applied only to faeilities requiriag
peemits under Seetion 21 of the Aet. The interested party would not have had
notfee that these rules would be oxtended to cover closure and post-closure of
non-peemitied facilities. The Board's own rules, the Act, and the IMinois
Administrative Procedure Act, as well as good administrative practice, require
adequate notice and hearings if closure ard pest-closure requirements for non-
perinitied facilities are to be adopted as part of this proceeding.

B. Therec I8 no Basis in the Kecord to linpose Closare and Post-Closure
Requireinents on Nn-Slte Activities

The requirement of elosure and post-closure plans for on-site activities are
ot part of the original proposal, Indeed, the Board's chiefl oulside consultant,
Me, Paul B, Bailey, testified on September 17, 1984:

Q. If these regulations are extended (o waste streains
within the plants, will they not have a different impact
than they would to of f-site waste operators?

A.  Por certain,

Q. When you reviewed these regulations, did you
consider their application to on-site industrinl operations
specilically?

A. 1 would say no,

Q. ... the regulutions are extended, the requirement
for closure and post-closure plans are extended (o on-site
industrial operations, including the normal handling of
their waste tivough the plants, would that require another
look, an examination of their impact and applicability?

A, Probably,




Tr. 38381, September 17, 1984. At the October 9, 1984, hearing Mr. BEastep also
stated that, "you may be saddling yoursell with prastieally the whole plant being
subject 1o this . ..." (Tr. 979.) @1 is noted that the Wearing Officer indicated
thit certain examination of Mr. Fastep, concerning the difficulties of applying
these rules to on-site operations, would not he helpful to the Board at that time.)
Mr. Dale VanDeVelde, Northwestern Stcel and Wire Company, ope of the
commentators, testiflied as to the difficulty he would have in intorpreting the
rules 1o apply to s on-site operations. (Tr. 1625.)

Sueh testhnony as has been Introdured elearly indioates that there i3 an
inadequnte basls for extending these rules to on-site operations. Thore was
absolutely no tostimony of the number of on-sfle operniors who would be
requirad to prepane elosure and post-closure plans for the treatment, storage,
and disposal of material on site, Mr. Morton Dorothy, tostifying for the Board
at the September 7 hoarlng, edmitted that even dumpaters would be reguired to
have closure plans, although they might be quite simple, (Te. 113-114.)

The maost ohvious problem with roquiring closurs and post-elosure olans for
on-site operations enneorns the question of definition, 1t is virtually fnpossible
to dotermine whon a material bocomes a waste, when it I8 being stored, or whon
iU Is stll part of the industeiel provess. If every polnt at which a waste
momentaeily comes (o eest within a plant bocomes a storage site for which a
clozure plan is required, requirements will bo horrendous,  Moreover, a literal
application of the rules would seemn 1o suggest that every industvial plant in
which any waste may romain in any forin or sinount at the conclusion of its
operation will have to be tronlavi a8 o dispossl siie with a post-elosure plan,

Absent any consideration of thelr economie reasonabloness and tochnionl foasi~

bility, these requireiments are clearly without merit,




I lightt of this background, there is mo busls whatsoever in this proeeeding
to adopt reguirements for elosure and nost-closure plans for on-site oporations.
If any sre to be comsidered, they should be fn a speeifie rulemsking with
nofeguate notiee, oppoartunity £ comimem od partcipation, and a full consider-

atlon of economie reasonablencss and teehoionl fessibility of sunh 4 reyuirement.

. The Board Showdd Not Apply the Requirements of 2422, "
ance for Closure and Pout-Clomure Care o} Waslo Disposal Sites,” to

NS

Section Z21{d) of the Act expressly providess "This subseetion (d) shall not
apply to harardous wasie. The fosnd i well aware of the position of the steal
eompanies amd other industry, thet there is no authority to impose Seetion 21(d)
requirements on hazardouws waste subjeet to regulation under the Board's RCRA
regulations, In particulsr, the steel companies object fo the reguirement of
abtaining » Section 20(dX1) permit for RCRA operations, Recognizing that one
tlilinois Appeliate Court fias upheld the Roard's esrlior rules seeking o imposs or
preserve sueh s roagulrement, the stesl companics note that the sappellate
deelston fs the wihjort of a Petition for Roview to the Winoks Supreme Court
wihieh & supported by » erass-seetion of Wiinols industry, The Boxrd should not
eontinue fo lmpose na-RCRA roquirements on hazardows waste i Hlinols
conteary 1o the express intont of the legislature,

WMr. Morton Dorothy festified on September 7, 1984, to the effect thal
these requiroments will be applicable to all RCRA setivitles until sueh time as
the state reecives the finsl authorizetion wnder RCRA and & Part B pormit
covers the aetivity, Mr. Dorothy oxplnincd at pages 104105 of the transeripl
that these reuiremoents would nol apply, in hiz view, to aetivities whieh were
oxempt under RCRA, suoh as storage for less than 90 days, onee the state

roeeives (inal authortzation, This was not elear in the record, however, Should

e
¢



the Board, eontrary to the steel companies’ understanding of the law, apply these
financinl-assurance and closure emd post-closure requirements to fecilities
subjeet to RCRA, it should be made clear that facilities which are exempt from

permitting under RCRA are exempt from these requirements,

IV. Y RCRA FPaecilities are to be t 1o These R Compliance
with RCRA ﬁmﬂwmmuﬁfmﬂ’ be Deemed Co %o wilh lge Subject
Hegulailons

The Ageney, 4% well as the Board, has adopted extensive financial elosure

winl post-closure regulations, a8 woll as financial-assurance rogulations, for
RCRA operations. See, HL.AdMCode Part 700, 55 724.210-724,251, 725.210-
725.258. These requirements impose significant eclosure and post-ciosure
requirernents, as well as finencial assurunce, for all RCRA facilities. As the
Board's witness, ¥Mr. Balley, tostificd on September 17, these RCRA require-
ments are in faet rather conservative and do insure adequate finaneial assurance
In most eares, (Tr. 273-274.) Should, for whatever renson, the Board deterinine
to require financinl assurance or other roguirements under these regulations for
RCRA facilities, a simple provisien providing that "ecompliance with the provi-
sions of Parts 700-703, 705, and 720-725 shall be deemed complianee with the
provisions of this part™ should be added to the rules,

V. The Overall Rules Should be Amended to 8implify and Streamline the

'Te:g};i]mmmm In Aceordance with the lecommendailons Submillod at the
earings

AR

fioth Me, Pat Lynch, a witness ealled by the Bosed, and Me, Larey Bastep of
the Agency testificd that provisions should be adopled by the Bonrd 1o provide
for finoncial assurance without the necessity of closure and post-elosure plans,
at lenst at the inftinl stages. They both suggested formubas that could be used (o

sol the amount of [financial assurance for sanitary landfills, The steel




eompanies, while notl suggesting that the particular formulas or assumed
parameters discussed at hearing are necessarily appropriate to ali (acilities
which may come within the purview of these regulations, do strongly support the
coneepts of Mr. Lynch in ibis regard and believe the financial-assurance
requirements were intended primarily for sanitary landfills requiring perinit>,
that the amount of such assurance can be adequately determined based on the
formulas or information already on file, and that the additional requirements
proposed by the Board in these regulations are unnecessary and unworkable,
A. No More Stringent Requirements than Set Porth in Federal and State

RCRA Regulations Should be imposed for Financlial Assurance Tor
Santary Landifile e

Testumony of Mr, Balley and others suggests that financial tests more
steingent than required by RCRA could be devised for various waste-treatment,
stornge, and disposal operations, In particular, the corjorate guarantee or
finaneial seif-assurance tests nllowed under RCRA requirements have been
excluded from the Bonrd's reguintions, An alternative, more stringent test for
providing such assurance has heen suggested by Mr. Bailey. The steel companies
point out that the RCRA (inancial-assurance test is, as described by Mr. Bailey,
essentially u conservative test designed to cover the most eritieal hazardous-
waste operations in the country. To limpase more stringent or rigld requirements
on non-RCRA sites, or even RCRA sites, should require & strong showing in the
record of necessily.  Absolutely none has been made here,  Instead, general
testimony has been given, Numerous witnesses have testified as to the
difficulties, if not imposibility, of obtaining surcly bonds, insurance, and other
finanelal guarantees. Mr, VanDeVelde, on behall of Northwestern Steel and Wire
Company, testified as to the substantinl cost his company would ineur in

obtalning a rovoeable lelier of aredit for a company that could readlly mest the



financiai-assurance test. (Tr. 1031.) These commentators urge that no more
siringent requirement than RCRA be imposed on whatever facilities are subject
lo these regulations and that appropriate amelioration of the requirements for

non-hazardous-waste operations be considered.

B. Pinancial Sel(-Assurance is Valid Under Section 21.1

Section 21.1 requires ™a perforimance bond or other security.,” It does not
require a surety bond or other third-party guarantee. 1t must be assumed that
the legislature knew that not all bonds require an outside surety, Clearly
reasonable assurance by one with reasonable ability to pay should be sufficient

under the lnw,

VI, Conclusion

The steel companies recognize (he pressure under which the Board must
acl to fulfill the legislative requirements of Section 21.1(a) of the Aet,
Nevertheless, they strongly oppose the effort (o greatly expand the scopa of this
rulemaking to define the scope of the Seetion 2i(d) exemptlion, o require closure
and post-closure ecare on site, to impose claborate closure and past-elosure
requirements not necessary for finaneial assurance, and to impose finaneial
assurance requirements more stringent than applicable under RCRA even Lo the
nation's most eritieal hazardous-waste sites. The steel companies urge the Board
Lo adopt a simplified regulation providing for formula and related mechanisms to
provide finnnelal assurance for sanitary londfills, Consideration of other more
elaborate closure and post-closure mechanisms, if appropriate, should be

considered as part of RB4~17 or another rulemaking proeeeding,

Respeetfully submitied,

GRANITE CITY STEEL DIVISION OF
NATIONAL  STEEL  CORPORATION,
INTERLAKE INC,, KEYSTONE STERL &




James T, Harrington
Rooks, Pitts and Poust
55 West Monroe Street
Xerox Centre, Suite 1500
Chicago, IL 60693
312/372-5600

WIRE COMPANY, LTV STEEL
COMPANY, NORTHWESTERN STEEL
AND WIBE COMPANY, AND UNITED
STATES STEEL CORPORATION
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TATE OF ILLINOIS
POlLlsJTION CONTROL BOARD

Ms. Joan Anderson /C % ?

Attending Member of the

Illinois Pollution Control Board
Illinois Pollution Control Roard
309 West Washington Street
Suite 300
Chicago, Illinois 60606

Dear Ms. Anderson:

Please find enclosed final comments on the proposed regulations
concerning financial assurance for closure and post-closure
care of waste disposal sites dealt with in Proceeding R84-22,

Please disregard the first draft copy sent to you on October 18,
1984,

Regards,

Lo Q?/)/u/\

William A. Price
Director, Governmental Affairs

enclosure
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i “STATE OF TLLINGIS
’ POLLUTION CONTROL BOARD

IN THE MATTER OF:

FINANCIAL ASSURANCE FOR R84-22
CLOSURE AND POST CLOSURE

~ CARE OF WASTE DISPOSAL SITES

COMMENTARY OF THE CHICAGO ASSOCIATION OF COMMERCE AND INDUSTRY, THE
ILLINOIS MANUFACTURERS' ASSOCIATION, AND THE CHEMICAL INDUSTRIES
COUNCIL OF ILLINOIS: SUBSTANTIVE AND PROCEDURAL OBJECTIONS TO THE
CURRENT FORM OF THE PROPOSED REGULATION, AND TO THE EXTENSION OF
REGULATION IN THIS PROCEEDING TO ON-SITE FACILITIES

I. INTRODUCTION

The Chicago Asscciation of Commerce and Industry, the Illinois
Manufacturers' Association, and the Chemical Industries Council of
Illinois appreciate the opportunity to comment on the regulatory
proposals published for first notice in the R84-22 proceeding, as well
as on the oral testimony of Board staff concerning the extension of
the proposed regulations to include permit requirements for some
on-site facilities and to impose the requirement of closure plans for
all sites, whether or not permits are required for same.

The Chicago Association of Commerce and Industry is the regional
Chamber of Commerce serving the metropolitan area of and surrounding
Chicago, Illinois, 1Its' over 5,200 member companies operate most
lines of business, and employ over 1.2 million persons in the
six-county area of northeastern Illinois and Lake and Porter counties,
Indiana,

The Illinois Manufacturers' Association is the representative of over
5,300 member manufacturers in the state of Illinois. IMA's members
are predominantly smaller industrial firms; 76% employ fewer than 100
persons.

The Chemical Industries Council of Illinois represents 30 member
companies with over 65% of the market share of chemical production in
Illinois.

Most or all of the members of the three associations are potentially
affected by the requlations and proposed modifications.
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I1. BOARD ACTION REQUESTED

The associations making this commentary respectfully request that the
Illinois Pollution Control Board:

{1) Reject the suggestions made by Morton Dorothy in oral testimony at
the September 7th hearing. Mr. Dorothy suggested that the Board
extend the rulemaking to include codification of a definition of what
facilities are covered in the Section 21(d) on-site facilities
exemption, and to include a requirement that "all sites" submit
closure plans of the nature detailed in Subpart E of the proposed
regulations,

(2) Revise the proposed regulations to make it clear that they apply
only to off-site sanitary landfills.

(3) Revise the proposed regulations to make their regulation of off-
site sanitary landfills no more stringent than the requirements
imposed under the Federal Resource Conservation and Recovery Act on
hazardous waste landfills.

III. THE EFFECTS OF THE PROPOSED CHANGES TO THE PROPOSED REGULATIONS
WOULD BE EXTREMELY BROAD

Although it is impossible to fully assess the scope of the regulations
proposed without more than oral commentary, it is clear that whatever
language is adopted by the Board to extend landfill permit and closure
plan requirements to on-site operations will have wide effects.
Information provided to the Attorney General's Hazardous Waste Task
Force by the Illinois Environmental Protection Agency on numbers of
facilities which sent them manifests for special waste permits a
conclusion as to the extremely wide range of facilities likely to be
affected by the on-site question. Agency staff testified that around
20,000 companies sometimes manifested special waste loads, and around
5,000 regularly submitted special waste manifests to the Agency in one
year of data. The regulations, as proposed to be modified, would
extend permit and closure plan requirements to all companies which do
and whichever have manifested special waste loads. In addition,
presumably all RCRA Part A notifying facilities in the state (CF
Appendix A: list obtained by CACI through a Freedom of Information
Act request to the U.S. Environmental Protection Agency~-more current
data on interim status facilities could also be consulted.) would also
e affected. Under these rules, , any and all off-specification
products, construction refuse, or other waste generated by commercial
and industrial operations, whether hazardous, special, or ordinary
domestic waste, however briefly left on site, and whatever its degree
of hazard to the general public, would subject a business to the full
range of requirements applicable to sanitary landfills under the
proposed regulations. Over time, any business will produce some
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waste. Therefore, an extension of the requirements to all "sites", as
suggested, is likely to require permits and closure plans for every
business in the state of Illinois. These number about 275,000. To
put the matter bluntly, the extension to on-site "sites" for
"disposal® of special and hazardous waste could mean that full
landfill regulations, insurance, and post-closure plans would be
extended to every commercial and industrial wastebasket and dumpster
in the state.

IvVv. EXTENSION OF PERMIT REQUIREMENTS TO ON-SITE FACILITIES, AND
REQUIREMENT OF POST-CLOSURE PLANS FOR SAME, IN THIS PROCEEDING, WOULD
BE WITHOUT ADEQUATE NOTICE TO THE AFFECTED PARTIES AND WOULD DENY THEM
SUFFICIENT OPPORTUNITY TO COMMENT ON THE PROPOSAL

The proposed requlations, as originally published in the Illinois
Register, did not suggest to either the informed observer or the
general public that the subject of regulation was to be on-site
disposal or temporary storage activities. Operating industrial
facilities are not ordinarily considered "waste disposal sites,"
"solid waste management sites" or "sanitary landfills", which are the
facilities addressed in the regulatory proposal. Changing the
definitions of same in midstream to make them such, for the purposes
of Illinois regulation, is a major revision to the regulation which
could not adequately be addressed in comments directed to the original
proposal. 1Indeed, given the broad range of facilities potentially
affected, it is impossible for even those who have attended the public
hearings to adequately assess the legal justification for and
practical effects of the regulation in question without final wording
in hand. Considerably more is needed in definition of what facilities
and wastes are to be covered than the oral suggestions of one witness.

The procedure now contemplated in R84-22 means the final opinion of
the Board in this proceeding, which will follow this round of written
comments unless another hearing is called, will be the final rule.

The October 12,1984 Order of the Board in this matter indicates that
neither republication nor additional hearings are contemplated. This
means that the only opportunity for comment on the final regulatory
proposal, and the only notice of same, will be the fifteen days
allowed for written comment following the issuance of the final order,
which comment is effectively available only to persons already on the
mailing list of this proceeding. This does not provide anywhere near
enough persons prior notice of the issues in question, or opportunity
to prepare commentary which addresses the many practical and legal
questions raised by the regulation. To effectively address the
modified rules, companies, individuals, and associations need to
survey those who are potentially affected, conduct technical analyses
of costs and benefits, and prepare commentary for submission to the
Board. Two weeks isn't even enough turnaround time for return
delivery of questionnaires, much less detailed engineering or economic
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analyses. Lawyers need time to prepare comments, as well--though they
presumably can work to tighter deadlines. It is precisely because
time is needed for dissemination of information to affected publics
and organized collection of information from them that the
Administrative Procedures Act requires that regulations be published
in a generally disseminated state register, that hearings on the
subjects in question be held, and that 45 days elapse before final
action. A major change in subject matter effectively denies this
notice and comment opportunity. No comments drafted in the absence of
the actual rules in question can be adequate, and two weeks is far too
short a time to effectively comment on same.

The Administrative Procedures Act would not be the only statute
violated if the Board proceeds to final rulemaking without additional
opportunity for commentary on the final proposal. The merit hearings
on proposals are intended to give the public opportunity to inform the
Board of the technical feasibility of proposed rules, and the Board
must, according to the Environmental Protection Act, Section 27(a),
consider same in rulemaking. Without exact knowledge of what would
constitute waste disposal and which facilities are affected in the
form of a final written rules proposal, no answer to the technical and
policy questions raised by the staff suggestion of on-site coverage
can be adequately made.

V. ON-SITE REGULATION WAS NOT CONTEMPLATED BY THE LEGISLATURE OR THE
DRAFTERS OF THE REGULATORY PROPOSAL, AND THE BOARD SHOULD NOT GO
BEYOND ITS STATUTORY MANDATE IN THE LIMITED TIME AVAILABLE FOR THIS
PROCEEDING

The General Assembly, in passing Public Act 83-775 intended to address
"performance bonds for certain landfills," according to the title of
the legislation. It did not change the definition of landfills. The
sponsoyr referred to "sanitary landfills", and to a "regular landfill"
in her description of the purpose of the legislation (cf, remarks of
Representative Diana Nelson, House Journal, April 14,1983.) Sanitary
landfills are clearly defined in both the Environmental Protection Act
and Board regulations. Requlatory expansion of the definition of same
is neither supported by the legislative language nor appropriate for
the implementation of legislative intent.

Even if the Board could find statutory justifications elsewhere to
proceed as suggested, extension of the proceeding to in-sgite
facilities would be without consideration of many guestions of
technical feasibility and economic recasonableness. The capacity of
the Agency to process the large numbers of permits in question, the
availability of the insurance to be required, and the lcad on the
Board should all be considered bhefore proceeding, The record so far
indicates no such consideration,
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The proposers of the requlations in question did not address the
question of on-site regulation, and the Agency did not consider its
ability to process large numbers of on-site permits and closure plans
in proposing the regulation. (cf. testimony of Larry Eastep,
September 29th hearing on R84-22.) The Board's witness did not address
the issue of on-site coverage in his analysis, an important technical
feasibility omission from the decision record. The availability of
closure insurance for the large number of additional facilities in
question, and the general practicability of the insurance and closure
requirements, for same are important technical issues which should be
considered by the Board if it is to adequately address "technical
feasibility and economic reasonableness” in making its decision in
this proceeding. (cf. testimony under cross-examination of Mr.
James Harrington by the Board's witness Mr. Paul Bailey in the
September 17th hearing record in this proceeding.) There may be only
two insurance companies doing business in Illinois which cffer the
type of insurance in question. This coverage may be expensive, and
could well be unavailable for many companies. Consideration of
technical feasibility and economic reasonableness is specifically
required of the Board at all stages of decisionmaking by Section 27 (a)
of the Environmental Protection Act. At the least, the Board should
take testimony on these issues before proceeding.

The proposed expansion of the closure and permit requirements should
also impose a substantially greater burden upon the Board itsel€f.

None of the witnesses addressed the number of new permit appeals or
enforcement cases which may arise from the expanded scope »f the
regulations. Indeed, it was clear from testimony at the first hearing
that adequate mechanisms for reviewing Agency claims that permits were
required for specific facilities were not even considered. Mr.
Dorothy suggested variance applications as a possible mechanism for
clarification as to whether or not permits would be required. Such
applications must be considered by the Board, and would assuredly add
to its already crowded docket.

The General Assembly addressed a limited subject--bonding for sanitary
landfills~~in its legislation, and gave the Board a limited time to
act on the matter. The Board should not, as a matter of regulatory
economy, expand the scopes of the proceeding beyond what was intended,
or, if it does decide to do so, unnecessarily and unlawfully cut off
public comment on the matter, Litigation and other administrative
procecdings may complicate the time deadline more than sclf-imposed
cutoffs of commentary would. If it is to do the job the General
Assembly intended, the Board would be better advised to deal with the
question intended to be addressed, and no other,

VI. THE PROPOSED EXTENSION OF REQUIREMENTS TO OM~SITE OPERATIONS
IGNORES DEGREZ OF RISK TQ THE PUBLIC AND THE PROPER USE OF AGERCY
RESOURCES




The facilities addressed by the legislation and the requlatory
proposal are supposed to be facilities for the disposal of
nonhazardous waste. As proposed, the requirements for sanitary
landfills and (if extended to on-site) all commercial and industrial
operations would be more stringent than the Resources Conservation and
Recovery Act specifies for hazardous waste landfills. For example,
sanitary landfill operators could not self-insure, as RCRA allows. To
regulate in a more stringent manner nonhazardous sites, and to extend
coverage to numbers of new facilities, regardless of the degree of
hazard to the public in the specific site or type of site in question,
-is likely to make considerably more difficult and expensive the siting
and operations of sanitary landfills, which are already in short
supply in the Chicago area. and nationwide (cf. Appendix B, which
shows that the real estate appraisal profession recognizes same as
irreplaceable assets.)

The proposed extension to nonhazardous on-site disposal activities
would waste Agency and Board enforcement and ajudicatory resources on
processing of paper concerning nondangerous facilities, instead of
allowing time and energy to deal with sites more likely to present
potential hazards to the public. The Reynolds Metals and Pielet Bros.
cases turned on facts relevant to specific sites, and were dealt with
by the Board and the courts on the basis of current regulations.
Future problems can be dealt with under current rules, as well.

ViI. THE PROPOSED MODIFICATIONS WILL DISCOURAGE SOURCE REDUCTION OF
HAZARDOUS WASTES

1f an on-site detoxification process is required to operate like a
landfill, obtain insurance like a hazardous waste landfill, and submit
detailed closure plans for the area used to handle nontoxic residues
produced by the process, additional expenses incurred are likely to
eliminate the economic incentive to detoxify in the first place. Such
source reduction and resource recovery is an important goal of both
federal and state environmental policy and legislation. The Board
should consider what will most effectively reduce the amounts of
hazardous waste in the environment in this or any similar proceeding
before it acts.

VIII. ON~SITE OPERATIONS ARE ALREADY REGULATED ENOUGH TO PROTECT THE
PUBLIC HEALTH AND THE ENVIRONMENT. II" THE BOARD CONCIUDES THAT THEY
ARE NOT, THERE ARE OTHER WAYS FOR IT TO PROCEED THAT ARE FAIRER THAN
THE REVISORY METHOD UNDER CONSIDERATION IN THIS PROCEEDING.

Appendix C details the many different regulatory systems that cover
the handling of hazardous wastes and materials. From this, it can be
seen that there is comprehensive regulation of process safety, worker
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protection, and control of emissions which could affect the public
under current regulations.

If the Board intends to go further and regulate on-site operations in
additional ways, it should either propose legislation which
specifically addresses the question or proceed to use its authority
under Section 21(d} (2) in the comprehensive revision to Chapters seven
and nine now pending (R84-17) before the Board. It should not take on
this type of major policy change in a time-limited proceeding intended
to address a limited legislative mandate.

X. ‘THE BOARD SHOULD AVOID UNNECESSARY REGULATORY SHOCKS TO THE
ILLINOIS ECONOMY. WE ARE ALREADY IN REASONABLY POOR ECONOMIC SHAPE.

The "rust belt" manufacturing economy, of which Illinois and Chicago
are a part, is at a severe competitive disadvantage relative to newer
communities and manufacturing companies. The City of Chicago, for
instance, lost over 250,000 jobs (and 500,000 population) between 1970
and 1980. The metropolitan area, according to major studies conducted
by the Commercial Club of Chicago, lags behind many other major metro
areas in growth. The state's economy in general, and its
manufacturing economy in particular, is in severe need of
reinvestment. Every dollar spent on new insurance and new paperwork
processing is likely to be a dollar diverted from wages or investment.
Before proceeding to treat every business in Illinois as if it were a
waste dump, the Board ought to consider the necessity of its actions,
We submit that the additional regulations proposed by Board staff are
technically difficult and economically unreasonable.

Page 7




I¥. CONCLUSIONM

"or the reasons above stated, the Associations respectfully
request that the Board drop on-site regulation from the
proceeding, and treat sanitary landfills in a manner no more
stringent than RCRA requires for hazardous waste landfills.

Respectfully submitted,

i

wr

e i

am A. Price
Director, Governmental Affairs
Chicago Association of Commerce and Industry

(1 i, i

s L. Refd
Director of Bnergy and Environmental Programs
[llinois Manufacturers' Asgociation

Kt Ot oot

?ths ton Gdland
‘or the Chemical [ndustries Council of Tllinois
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John Sexton

‘l"' Contractors Co.
‘gmn 1815 South Woil Road

Hillside, IWinois 60162

312-449-1250
October 19, 1984 /Z
. 1A
Pollution Control Board X ¢ .
309 West Washington Street
Suite 300

Chicago, Illinois 60606

Attn: Marili McFawn

RE: R-84-22, Financial Assurance Mechanisms
Dear Ms. McFawn:

As you requested at the close of my testimony on September 24,
1984, attached you will find our comments on Wisconsin's
Waste Management Fee.

Since the tables do not duplicate easily, I have taken the
liberty of forwarding copies directly to members of the Board
and Mr. Dorothy,

Once again on behalf of John Sexton Contractors Co., I would
like to thank you for allowing us this opportunity to further
express our opinions on this important issue,

If you require any further information or additional copies,
do not hesitate to contact my office.

Sincerely,

CHEMICAL PROCESS DIVISION

gowé V% @M%

Joseph n. Benedict, Jr.
Director

JB/em
encls.

cc: J. Dumelle v’
- J. Anderson
B. Forcade
J. Harlin
J. T. Meyer

W. Nega
M. Dorothy




Sexton

BEFORE THE 1LLINOIS FOLLUTION CONTROL EBOARD

IN THE MATTER OF:

FINANCIAL ASSURANCE FOR CLOSURE
AND FOST-CLOSURE CARE OF WASTE
DISFOSAL SITES

kB4-22

A et P b

ADDENDUM TO
WRITTEN TESTIMONY OF
JOSEFH R. BENEDICT,JK.
OCTOBER 19,1984

INTRODUCT 10N

AB was requested by the hearing officer, Ms. Marily McFawn at the
close of my testimony on September 24, 1964, 1 have roviewed the
State of Wisconsin’'e Waste Management Fee to determine iA{ y &
cancides with the desires of my company 1n thia rulemaling. A

copy of the Wisconsin system was forwarded to me by Me. MocFawn on
Septenber 76, 1964,

After reviewing the Wisconcin fee system we have determined 1t to
be an admstion to the type of fee system we proposed  Iin omy
testimony, My test imony was pProposing a fee to cover the c)osur e
and  post-closure care peri1od while the Wisconsln fee eystem 14
tor  long term care of the facility after the closure and post -
closure period have been completesd,.  The closure and post-closuro
persods berng funded Ly other mechaniems, with a fee system not
being one of the options.

BACKGROUND

During my testimony, [ describey several problems all  parties
involved 1n waste disposal issuee face. One of these probloms 1%
the public perception of Jong term care of a facrlity., Thisg
particular problem bhas been handied in W sconsin by the feo
system. As identified by Mr, James W. Moargan from Wisconsin, the
opinion  of the Btate was that 14 an operator did what the State
told him to do in his permit and experienced no environment al
problems, he should not be held li:able at SOME unbknown  point an
the future for an unanticipated fatlure of the facilty., The only
mechaniam to provide for thig Jong term care was a fund which wag
supported by a fee paid for each ton of refusc deposited at all
facilities,
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If my testimony along with others are taken as a whole several
common 1ssues become apparent:

Closure and post-closure are two separate items

- There are many mechanisms to fund closure and post-
closuwre

The availability of these mechanisms and their cost
Wl vary from company to company

There wi1ll be some effoct on emall businesses and on
disposal capacity in general in 1l1linois

Thiz abslity of this rule to be enforced and enforced
equitably is in question

- The rule dors not solve the long term care 1eguc

The fund system which 1 proposed was designed to address all but
the last sssue. Since drafting my original testimony, the jseue
of long term care has bocome a major topic of comment during
these hearings &c well as in the media, Thie along wnth the
declining avarlability of non-sudden environmental 1mpa)rament
INsuwrance has reswdted in a modification to my original proposal,
The mechansem 313 however etil) basically the same,

EXISTING MECHANISMS

The E&tate of New Jersey requires funding of closuwre and post -
closure periods for disposal sites. They have also realized that
vhatevor  length the post-closure period 16, there ehiels a
potentral  for fasluwre of a tacility ot some unknown pPoInt 1n Lthe
future. The probilems of what mechanisem and how much dollar valup
for what period for which facility was also 1dentiiyed and shown
to be a reqgulatory nightmare and very difficult to r1aplement.

In order to alleviate these problems and at the samg Cime
ymplement fynancial ascurance for proper closure and post~¢losur o
of digposal facilities, New Jergey tmplescnted a fee syelem. Thiw
foe was placed on all solid wastes destined  for  dieposal  but
unlike Wisconsin ¢ had two parts.

The first part or basically one third of the fep was to be  wsed
for actual "routine” closure and post-closure coare of a facility.,
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Mo attempt was made to gifferentiate the costs of actual closure
and  post-closure care of a particular facility but the fee was

52t at a level high enough to close any facility at the end of
1ts normal wsefull life. '

The socond part or two thirds of the fec was to be used AT A
long term care fund for these sites. This can be eguated to a
State  run non-sudden environmental 1mpalrment  insurance. This
Becond  parl being wused at the Slate's discretion with no
fsabytaty boing  a&ssumed by the former owner /operator of  the
facility. This 1 the samp ag the Wisconsin Waste Menagement Feo.

One  mechan: em for funding closure and post-closure which has not
beon  discussed 3% yel i1nvolves the original concept but forward
by the Fedoral Resouwrce Conservation and Recovery @ct (RCRA),

The original  concept of RCRGB was to have 1t mesh  with

andthor
Foderal  Law called the Comprehensive Environmental Roesponse

Compensat ion  ang Liobilaty Act (CERCLA or "Supor funa®i, Amonn
the  various provisions contalned in both Acle 16 the concept of
long  term carc for facilities boevond the post-closure perod,
Briefly the concept 1nvolved the owner of the facaility funcing &
"normal " closee and post-closere period. 1f after o grven Lire In
the post-closwr e period there were no environmental probleass, the
Cener wias releassed Lo CERCLO for long (erm caro,

Uhen the merites of Lhese Gystome are Lalen together, & BECHANY &
can be resdily  dovolopod which LM nAtes Lhe woal Nes508 1n oach

syelem 34 Lthey wore Laken veparately.
FACILITY CARE FUND

The aajor h{ference botween the systoms 16 (he fund: ng mechan: sm
for "normal” closure and post-closure.  Thais i fference was Aleo
the area 1o which ow proposed fer was FURPPOSed to functiyon., In
erder  to beep the concept of a fee eyhlem tntact and provide a
archanism  for  Jong term care of wesle grapesal  facilitios,  we

have  conslructed a fund which we have named b “Facslily Care
Fund (FCF)~,

Attached you will find three tables. These taliles 1l lustralo Lhe
effects iImplementation of the FOF would have on a4 hypothetical
facility depending on how much capacity remaroned at the ftacyisty,
The only difference in the tables 1§ the amount of  capacity
remaining at the facslyity,
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In order for us to illustrate how the fund would work, it was

necessary for wus to make several azsumptions,. These are ap
follows:

FCF COST PER CUBIC YARD - The cost of $0,104fcy was chosen {for
. convenience anly. The value our hypothetical facilty,

COST FPER ACRE FOR CLOSURE - The dollar value once again also fit
our example. The concept of only having 8 smal)l portion
of the si1te open at any given time ie one we enderse
and wee. It ie thus owr opinion that 1t i1 o)y
neceesary Lo fund thset portion of the site which wil)
have oot received final cover.

COST FER ACRE FOR FOST=-CLOSURE - The dollar value was chosen al sn
Lo 11t ow oxample,

LENGTH OF FOST~CLOSURE PERIOD - The actual length of post-clogure
will most probably be & majior point of dicscussion unior
REA-17. Gince what we are RPrORPOSING A% 10 addstion to
current  requirements, we secrely doubled the e isting
three year period. The only comment we wildl make at
thie time to Justify our powsstion 15 facilitires
which have farled are exemingd they e)ther fay o
during their active lafe, chortly a&ftor clOsure, or hag
a history of onvironmental probless,

INTEREST/INFLATION -~ You will ngte we did not  take esthor ol
thewe 1nto account. Since any funds collected will big
deposited 1nteo a Gtate depository, we reasoned that at
& minteum they would cancel one another aut ang thus 1t
WOl Not be nocessary for thom to be conGy dered,

The assumpl’ons made above effpct only the actual dollar value of
the FOCF, they do not effect 1ts actual functyon.
In order for us to address funding for closure and post~clogurg
and funding for long ters care 1t was necessary  for us to split
the fund 1nto two seqments, Each segment e {unded Uy the FUF pay
in and functirons as fol ) owss

CLOSURE AND POST~CLOBURE CARE (C/PC) -~ This part or ong-half of
the FCF 16 used for "normal” ¢lowure and PS¢l o g
only. Tables | and 2 show that afCer computing the
costs for closure ond post-closw e and {iguring  the
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amount  which would be paid into the C/FC, the owner
determined that ¢ was sufficient. Table 32 howawvaer
tllustrates & situation in which it Wwat not eufficient
and it berame nEcessery for the owner to chodse an
sddi tronal method of funding. In our example the owner
ehase & trust Fowrd. In all caser the owner im
reymburged  from the fund ac @UPENSEE Bre Incurred  and
in the cages 1llustrataed 1n Tablos I and 2 he 1igm

o3
rermbur ol any surpl uses &t the end of the post~&) prure
Do §ot.

LONG TERN CARE FUND tLIC) = The other half of the FCF 15 used for
bong term care of the facility. Jt j4 oy to be useg
for sobivitlos ouwtgrde of those covered by the CHHFC., In
b E#xanple the oswner is relessed of hig long term cave
respontibilties in yesr thres of  the post-¢losure
Rorsod. The owner can only be re'ecsed to LIC @t

this
Lime 1 he does not heve & dotumented fas lure of "3 e
facility. Thig release showld be an Incentive for Lhe

Owner Lo conduct b operations Lo the hghest poseible
slandards since a documented far lure at Me darmilaty
Buring the first bald of POBt~clowure wowld prevent Lhe
Gunier drom boing released to LIC.

I afrer the second hal § of POSL-LIOME e Care Lher g arc
no gt ] ems Wi th e faridaty, ihe funds Femaining  1n
the LTC con @ither be VEOD L0 ConLinue Lo matntarn g
tacalety or be used to marntain other facilityesn whid ¢l
have failed ang are Coverod by the LTC,  The 4

WES v
these  funds 1 only for facilties which have psid 1nto
the fong and  the fuandg sl e admlng 5t erod by  the
blatle.

' The LYC 1w continually boing replens shed, singe
ar not a faciliby closes, the waste et
sOmiwher e, In & worst cane BEENAT IO, i
Would  be funding the LTC for those Lhey
Inturn theyr LTC 16 funded by those w

wwhigsd b
muat  go
faciiitios
replace,  ang
hreh replace thea,

TMPLEMENTAT 10N

Bince this fund ie intended to be ung forml ¢ auminietered, 10 wil)
be necessary for legislation to be PABSEGH which potabl ) shew  Uhe
depovitory for the funds. Due to the exiwting Legial el ve manday
to have firencial assurance functsoning by Margh 1, 1985, we
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suggest that 34 the Board bellieves our proposa) has merit the
Board showl g edopt am interim rule. This rule should ste.e that
the Ioard i actively pursuwing Lhe axtablishment of & Statew des
Facility Care Fund with the legisl ature and the interim rule 16
internded only te weet the current statuatory deaoling.

CONCLUSEOM

be believe this mnodification to ouwr ariginal proposs) w1l ensble
suffrcient funds Lo be present to assuwre proper closure and post-
closwres care of dizposael facilitios, will be eble to be equitably
adminislered  and @ e @ 4
disposal facilities,
dieposs) facilities,

Will encourage proper operation  of
and will provide for long ters ceare of waste
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ihignad Do Net Remows

Chicago Association of Commerce and Industry

130 South Michigan Avenue  Chicage Mhnois 60603 (312} 78@0‘75}

BY MESSENGER

October 18, 1984

Ms. Joan Anderson
Attending Member of the

Illinois Pollution Control Board
Illinois Pollution Control Board
309 VWest Washington Street
Suite 300
Chicago, Illinois 60606

Dear bs. Anderson:

I enclose commentary on the proposed requlations concerning
financial assurance for closure and post-closure carve of
waste dispoal sites dealt with in Proceeding R84-22,

Wo..-nee

William A. Price
Director Governmontal Affairs

enclosure
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IN THE MATTER CF: )
)
FINANCIAL ASSURANCE FOR ) RB4-22
CLOSURE AND POST CLOSURE )
CARE OF VWASTE DISPOSAL SITES )

COMMENTARY OF THE CHICAGO ASSOCIATION OF COMMERCE AND INDUSTRY, THE
ILLINOIS MANUFACTURERS ASSOCIATION, AND THE CHEMICAL INDUSTRIES
COUNCIL OF THE MIDWEST : SUBSTANTIVE AND PROCEDURAL OBJECTIONS TO THE
CURRENT FORM OF THE PROPOSED REGULATION, AND TO THE EXTENSION OF

REGULATION IN THIS PROCEEDING TO ON-SITE PACILITIES

I. INTRODUCTION

The Chicago Association of Commerce and Industry, the Illinois
Manufacturers Association, and the Chemical Industries Council of the
Midwest appreciate the opportunity to comment on the regulatory
proposals published in first notice in the RE4-22 proceeding, as well

as on the oral suggestlons of Board staff concerning the extension of

Date 10/18/84 Page 1
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the regulations proposed to definition of permit requirements for

on~site facilities and the requirement of closure plans for all sites.

The Chicago Association of Commerce and Industry is the regional
Chamber of Commerce serving the metropolitan area of and surrounding
Chicago, Illinois. Its® over 5,200 member companies operate most
lines of business, and employ over 1.2 million persons in the

six-county area of northeastern I1linois and Lake and Pprcer counties,

Indiana.

The Illincis X wufacturer's Assoclation is the representative of over

5,300 member mare «Cturers in the state of Illinois.

The Chemical Industries Council of the Midwest represents 30 membor

companies with over 65% of the market share of chemical production in

the T1linois area.
11. POARD ACTION REQUESTED

The associations making this commentary rospectfully reguest that the

1llinois Pollntion Control Board:

(1) Reject the puggestions made by its' staffer in oral commentary
that it extend the rulemaking Lo include codification of a definition
of what facilities are covered in the Section 21{d) on~site facilities

Data 10/18/84 Page 2
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00053
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exemption, and to include a requirement that "all sitas”
closure plans of the nature detailed in Subpart B of the

regulations.

S

subpit

proposed

(2) Revise the proposed regulations to make their regulation of

sanitary landfilis no wmore stringent than the requirements imposed

under the Federal Resources Conservation and Recovery Act on hazardous

waste landfills.

I1l1. THE BEFFECTS OF THE PROPOSED CHANGES TO THE PHOPOSED REGULATIONS

WOULD BE EXTREMELY BROAD

Although it ls impossible te fully asecss the scope of the regulations

proposed without more than oral commentary on the »xtonsion of

landfill requirements and closwre plan reguirements to on=site

operations, ovidence prosented to the Committues on Generation of the

Attorney General's Hazardous Waste Task Force by Michacl

Nechvetal of

the [ilinois Kavironmental Protection Agency permits a conclusion as to

the oxtremely wide roange of facilities likely to be affected by the

on-site gquestion., Mr. Nechvetal testified that ¢round 20,000

companics somet imes mand fested special waste loads, and around 5,000

requiarly aubmittec manifests to the Agency concerning same 'n the

year of data on which he was reporting to the comittice.

Though there

in some ovorlap, to the extent that such facilities ave reguliated by

state and not separate RCRA requirements, presumainly all 4,000 or so

Date 10/18/84

Page 3




80076
Q0077
00078
60079
D0O8O
600681
60082
06083
00084
00085
00086
00087
00088
60089
00690
00091
00092
06693
DO0%4
BOODD
BOODH

DGoI7
00099

DGO

Ga 100

RCRA Part A notifying facilities in the state (CF Appendix Az list
obtained by CACI through a Frecdom of Information Act request to the
V.$. Envirommental Protection Agency--more cuvrrent data on interim
status facilities could also be consulted.) would alzo be affected.
$ince closure is in question, presumably any and all comwpanies which
maniiest and/or handle any special or hazardous waste from and after
the time of effectiveness of the proposed regulations would have to
obtain permits and submit closwre plans. Given the extremely broad
nature of the ITllinols special waste definition, any and all
off-gpecification products, construction refuse, or other waste
generated by conmercial and industrial operations, however briefly
lefr en site, and whatever ite deyrze of hazard to the general public
would subjec: a business to the full range of requirements appliecable
to sanitary landfills under the proposed regulations. Over time, any
businoss ie likely to produce some waste. There.ore, an extension of
the oquirerents to all "eites", as suggested, is likely to reguire
peraits and closure plans for cevery busin . es in the state of 1ilinels,
Those wuber abont 275.000. To put the matter bluutly, (he extension
to on-site "aftos” for "dispossl" of special and hazardous waste cowld
mean that full landfill regulations, insurance, aod post-gloswrs plans
eould bo oxtonded to every comwercial and industrial wastobasket apd

Dompstor Duapster in e dLace,

1V, EXTERGION OF PHRMIT REQUIRIMENTS TO ON-GITE FACILITING, ARND
REQU I REMENT OF rOST-CLOSURE FLANS POR GAME, IN THIS PROCEXEDING, ~0L5

Date 40/10/44 Page 4
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BE WITHOUT ADEQUATE NOTICE 70 THE AFFECTED PARTIES AND WOULD DENY THEM

SUFFICIENT OPPORTUNIVY TO COMMENT ON THE PROPOSAL

The proposed regulations did not suggest to either the informed
observer or the gencral public that the subject of regulation was to
be on-site disposal or temporary storage activities. Operating
industrial facilities are not ordinarily considered "solid waste
ranagament sites” ov "sanitary londfills”, which are the facilities
addressed in the regulatory proposal. Changing the definicions of
sare in midstreoen to make them svch, for the purposes of Illinois
regqulation, s a wajor revision to the regulation which could not
adoguately be addrossed in comments directed to the original proposal,
Indead, gliven the bread range of facilities potentially affected, it
is impossible for an intercsted company or individual te adeguately
assoss the leygal justification for and practical effects of the
regulation in cuestion without final wording in hand, This woans the
flaal opinion of the Board in this procecding, which will follow this
vound of writtven covments unless another hearing is called., The
Netoboer 12,1984 Order of the Board in this macter indicates that
neither ropublication por additional bhearings are contemplated., This
agans that the only opportunity for compent on the (inal regulatory
proposal , and the only notice of same, will be the fifteen days
allowed for written comment following the issvance of the final order,
which comment be offectively avallable only to persons alveady on tha

mfling list of this proceeding., This does not provide anywhere near

Date 10/18/%4 Page 5
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enough persons notice of the item in question, or opportunity to
prepare commentary which addresses the many practical and legal issues
raised by the regulation. To effectively address same, associations
need to survey the members who are potentially affected, conduct
technical analyses of costs and benefits, and prepare commentary for
‘submission to the Board. Two weeks isn't even enough turnarcound time
for return delivery of questionnaires, much less detailed engineering
or cconomic analysee. Lawyers need time to prepare comments, as
well~-though they presumably can work to tighter deadlines. It is for
precisely the reason of time needed for dissemination of information
to affected publics and organized collection of information from them
that the Administrative Procedures Act requires that requlations be
published in a generally disseminated state registey, that hearings on
the subjects in question be held, and that 45 days elapse before final
action. A major change in subject matter cffectively denies this

notice and comment opportunity.

The Administrative Procedure Act would not be the only statute
viclated if the Board proceeds to final rulemaking without additional
opportunity for commentary on the final proposal. The merit hearings
on proposals are intended to give the public opportunity to inform the
Board of the technical fahaibllity of proposed rules, and the Board
must, according to the Environmental Protection Act, Section 27(a),
consider same in rulemaking, Without exact knowledge of what would

constitute waste disposal and which facilities are affected in the

Date 10/18/84 Page 6
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form of a final written rules proposal, no answer to the technical and
policy questions raised by the staff suggestion of on-site coverage

can be adequately made.

Y. ON-SITE REGULATION WAS NOT CONTEMPLATED BY THE LEGISLATURE OR THE

DRAFTERS OF THE REGULATORY PROPOSAL, AND THE BOARD SHOULD NOT GO
BEYOND ITS STATUTORY MANDATE IN THE LIMITED TIME AVAILABLE FOR THIS

PROCEEDING

The General Assimbly, in passing Public Act 83-775 intended to address
"performance bonds for certain landfills,” according to the title of
the legislation. It did not change the definition of landfills. The
sponsor referred to "sanitary landfills", and to & “regular landfill"
in her description of the purpose of the legislation (¢f. remarks of
Representative Diana Nelson, House Journal, April 14,1983,) Sanitary
landfills are clearly defined in both the Environmentai Protection Act
and Beard regulations. A change in the definition of same is neirther
appronriacte to the legyislative purpose nor necessary for the adequate

description of regulatory intent,

The proposers of the regulations in question did not address the
question of on-site requlation, and the Agency did not consider its
ability to process iarge Jwmoers of on-site permits and ¢losure plans
in proposing the requlation., (cf. cestimony of Larry Bastap,

September 29th hearing on «W84-22.) The Board's witness did not addrecs

Date 10/18/84 Page 7
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the issue of on-site coverage in his analysis, an important technical
feasibility omission from the decision record, since the availability
of closuse insurance for the large number of additional facilities in
question, and the general practicability of the insurance and closure
requirements, for same are important technical issues which should be
considered by the Board if it is to adequately address “"technical
feasibility and economic reasonableness‘ in making its decision in
this proceeding. (cf. testimony under cross-examination of Mr.
James Harrington by the Becard's witness Mr. Paul Bailey in the
September 17th hearing record in this proceeding.) Though not
addressed in remarks, presumably the Board staffer who made the
suggestion of on-site coverage considered the large number of permit
appeals and other questions likely to be addressed to the Beoard if the
on-gite coverage suggested is adopted. Whether he did or not, the

Board certainly should before proceeding with this matter,

The General Assembly addressed a limited subject--bonding for sanitary
landfills~--in its legislation, and gave the Board a limited time to
act on the matter. The Board should not, as a matter of regulatory
economy, expand the gscope of the proceeding beyond what was intended,
or, Lf it does decide to do so, unnecessarily cut off public comment
on the matter. Litigavion and other administrative proceedings may
complicate the time deadline more than sclf-imposed cutoffs of

commentary would. If it is to do the job the Gencral Assembly

Date 10/18/84 Page 8
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intended, the Board would be better advised to deal with the question

intended to be addressed, and no other.

Vi. THE PROPOSED EXTENSION OF REQUIREMENTS TO ON-SITE OPERATIONS

IGHORES DEGREE OF RESK TO THE PUBLIC, APPROPRIATE CONCENTRATION OF

AGENCY EFFORTS, AND ECONOMIC INCENTIVES FOR SOURCE REDUCTION OF

HAZARDOUS WASTE

The facilities addressed by the legislation and the regulatory
propeosal are facilities for the disposal of nonhazardous waste. As
proposed, the requirements for sanitary landfills and (if extended to
on-site) all commercial and industrial operations would be more
stringent than the Resources Conservation and Recovery Act gpeclifies
for hazardous waste landfills. To regulate in a more stringent manner
nonhazardous sites, and to extend coveraqge to numbers of now
facilities, regardless of the deqgree of hazard to the public in the

specific site or type of site in question, is likely to:

{1) Make considerably more difficult and cxponsive the siting and
operations of sanitary landfills, which ave alveady in short supply in

the Chicago area.
(2) Waste Agency and Board onforcement and ajudicatory resources on
nondangerous facilitles paper processing, instead of allowing time and

energy to deal with truly dangeroug sites. The Reynolds Metals and

Date 10/18/84 Page 9
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Pielet Bros. cases were site-specific problems, and were dealt with
by the courts on the basis of current regulations. Future problems

could be dealt with under same, as well.

13) Discourage source reduction of hazardous wastes. If an on-site
detoxification process is required to operate like a landfill, obtain
insurance like a hazardous waste landfill, and submit detailed closure
plans for the nontoxic residues disposal area it produces, the
additional expenses considerably reduce the economic incentive to
detoxify in the first place. The Board should consider what will most
effectively reduce the amounts of hazardous waste in the environment

in this or any proceeding before it acts.

VII. OM=-SITE OPERATIONS ARE ALREADY REGULATED ENOUGH TO PROTECT THE
PUBLIC HEALTH AND THE ENVIRONMENT. IF THE BOARD CONCLUDES THAT THEY
ARE NOT, THERE ARE OTHER VIAYS FOR IT TO PROCEED THAT ARE FAIRER THAN

THE REVISORY METHOD UNDER CONSIDERATION IN THIS PROCEEDING.

Chart A details the many different regulatory systems that cover the
handling of hazardous wastes and materials. From this, it can be secen
that there is regulation of process safety to workers and environmental

emiasglons which could affect the public under current regulations.

(Insert Karsten's chart)

Date 10/.8/84 Page 10
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1f the Board intends to go further and regyulate on-site operations in
additjonal ways, it should either propose legislation which
specifically addresses the question or proceed to use its authority
under Section 21(d) (2} im the comprehensive revision to Chapters seven
gnd ninc nos: pending (R84-17) before the Board. It should not take on
this type of major policy change in a time-limited proceeding intended

to address a limited legislative mandate.

YILII. THE BOARD 3FHOULD AVOI:. UNNECESSARY REGULATORY SHOCKS TO THE

ILLINOIS ECONOMY. WE AR ALKIADY IN REASONABLY POOR ECONOMIC SUAPE,

The "rust belt"” manufacturing economy, of which Illinois and Chicago
are a part, is at a severe competitive disadvantage relative to newer
communities and mapufacturing companies. The City of Chicage, for
instance, lost over 250,000 jobs (and 500,000 populatian) between 1970
and 1980. The metropolitan area, according to maior studics conducted
by the Commervcial Club of Chicago, lags behind many other major mevro
arcas in growth. The state's economy in general, and ics
manufactueing economy in particular, is in severe need of
reinvestment.. Every dollar spent on new insurance and new paperwork
processing ias likely to be a dollar diverted from wages or investment,
Before proceeding to treat overy business in 1llinois as if it were a
waste duwp, the Board ought to consider the necessity of its actions.
We submit that the additional regulations proposed by Board staff are

technically difficult and economically ridiculous.
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IX. CONCLUSION

For the reasons above stated, the Associations respectfully request
that the Board drop on-site regulation from the proceeding, and treat
s&nitary landfills in a manner no more stringent than RCRA requires

for hazardous waste landfills.

Respectfully Submitted

William A. Price
Director, Governmental Affairs

Chicago Association of Commerce and Industry
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THE SURETY ASSOCIATION OF ILLINOIS

OFFICE OF THE SECRETARY:

¢/o HANOVER INSURANCE CO. / 222 SOUTH RIVERSIDE PLAZA / CHICAGO, L. 62606 / {312) 648-1454

MEMBER COMPANIES
AETNA CASUALTY AHD
SURETY COMPANY
AETNA INSURANCE COMPANY

AMERICAN STATES
INSURANCE COMPANY

BOND SAFEGUARD INSURANCE
COMPANY.

CMA INSURANCE

CONTINENTAL INSURANCE
COMPANY

CRUM A& FORSTER GROUP

EMPLOYERS MUTUAL
CASUALTY COMPARIES

EMPLGYERD INSURANCE
OF WAUSAU

FEDERAL INSURANCE COMPANY

FIDEZLITY AND DEPOSIT
COMPANY OF MARYLAND

FIREMAN'S FUND AMERICAN
INSURANCE COMPANIES

GREAYT AMERICAN
INSURANCE COMPANY

HAMOVER INSURAKCE COMPANIES

HARTFORD ACCIDENT AND
IHODEMHNITY COMPANY

INAJAEYNA
KEMPER INSBURANCE GROUP
THE MILL MUTUALS

NORTHWESTERN MATIONAL
INSURANCE GROUP

THE OHIO CASUALTY GROUP
PEENLESS INOURANCE COMPANY
NELIANCE INSURANCE COMPANY

ROY AL lNIUﬂANCl! COMPANY
OF AMER

SAFECO INBURANCE COMPANY
CFr AMERICA

STAYE FARM FINE AND
CASUALTY COMPANY

SEABOARD SURZTY COMPAIY

B8T. PAUL FIRE & MARINE

TRARBAMERICA INSURANCE
COMPANY

THE TRAVELENS INDEMHITY
COMPANY

UNITED STATES FIDELIYY
& GUARANTY COMPANY

WESTERAN BURETY COMPANY

ZURICH-AMERICAN INSURANCE
COMPANIES

~Johin Quigloy.

OFFICERS
1| JAMES SULKOWSKI, President
!/ JOHN QUIGLEY, V. President

October 18, 1984
WARREN STAHMER, Treasurer

/c%* ”

Ms. Kathleen Crowley

I1linois Pollution Control Board
309 viest Washington Street
Chicago, Illinois 60606

RE: Illinois Pollution Control Board Proposed
Regulations Concerning Financial Assurance
for Closure and Post-Closure of Non-Hazardous
Waste Disposal Site (R84-22).

Dear Ms, Crowley:

The Executive Committee of the Surety's Underxwriter
Association of Illinois has been asked by the National
Solid Waste Managesrent Association (Illinois Chapter) to
comment about the availability of Surety bonds for the
above captioned,

Based upon our review, we have concluded that it would be
difficult: for Surety companies to undertake this obligation.
our decision is based upon the long-temm nature of the
obligation, and the inability to guarantee the future
solvency of the principal. Although cancellation provisions
have been included in the bond form, this cancellation pro-
vigion would be of limited value, as failuve by the owners
or operators to replace the bonds or provide other forms of
financial assurance would trigger paynent by the Surety.

In closing, we appreciate the opportunity to address this
issue, but feel that the Surety bond provisions of the
proposed rule will not be a viable too) to meet the financial
assurance provisions,

Very truly yours,

P/ (L

V.President

! /’ "KATHLEEN L. MILLER, CPCU, Secretary
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CHAPMAN AND CUTLER

a partnership including professional corporations

Theodore S Chapma. i11 West Monroe Street, Chicago, Illinois 66603 Salt Lake City Office

1B77-1543 TWX 910-221-2103 Telex 206281 50 South Main Street
Henty B Cutler

8 .3000 Salt Lake City, Utah 84144
1579 1959 Telephone 312 845 Telephone 801 533-0066

Richard A. Makarski
312 845-3707

September 19, 1984 )i)

i

BY MESSENGER \ SEP | 21984
borothy M. Gunn, Clerk ME OF ILLINGIS
Pollution Control Board ! ____POLLUTION CONIROL F
309 West Washington Street

Sulte 300 /&4& 3
Chicago, 1L 60606

Re: Financial Assurance for Closure and Post-
Closure Care of Waste Disposal Sites, R84-22

Dear Ms. Gunn:

We recopresent the Forest Preserve District of DuPage
County, Illinois which has participated in these hearings.
Enclosed 1s the "Written Submission of the Forest Preserve
District of DuPage County, Illinois" to be placed in the record.
We shall attend the hearing on September 24, 1984 in Chicago to
discuss this sltuation.

Very truly yours,

CHAPMAN AND CUTLER

By <g§251£

T Richard A Makarski

RAM /k2

Fnelogsure

ec: Morton Dorothy, Esq. (w/enc., Federal Express)
Mr, H., C. Johnson
Mr. Richard Utt
Carleton Nadelhoffer, Esqg. (w/enc.)




ILLINOIS POLLUTION CONTROL BOARD

September 12, 1584

IN THE MATTER OF:

FINANCIAL ASSURANCE FOR CLOSURE R84-22
AND POST-CLOSURE CARE OF WASTE

DISPOSAL SITES

Nt s st s “us®

WRITTEN SUBMISSION OF THE FOREST PRESERVE
DISTRICT OF DUPAGE COUNTY, ILLINOIS

The Forest Preserve District of DuPage County, Illinols
{hereinafter referred to as the "District") has authorized by
Z&Biﬁézéchhis submission to the Illinois Pollution Control Board
(hereinafter referred to as the "Board") and in it states the
District's suggestion that the Board include in any regulatlons
that 1t adopts with respect to financial assurance for closure
and post~closure care of waste disposal sites a provision as to
applicability of the regulations to the State of Illinois, 1ts
agencles and institutions, or a unit of local government and
another person where one owns and the other operates a waste
disposal site, or they jointly own or operate a site.

The District is the owner of two landfills in DuPage
County, Illinois: Mallard Lake in Bloomingdale Township in the
northern portion of the County, and Greene Valley in Lisle Township
in the southern portion of the County. 1In 1974 agreements were
entered into with private contractors to operate the two landfills
and construct recreational hills, with principal responsibility

for operation and compliance with environmental laws being with

the private contractors.




Section 21.1 of the Illinois Environmental Protection
Act prohibits "every person' other than the State, its agencles
and institutions, or a unit of local government from conducting
a vwaste disposal operation after March 1, 1985 unless financial
assurance for closure and post-closure care 1is posted with the
I1linois Environmental Protection Agency. The District is a
unit of local government and, thus, is exempt from providing
financial assurance and should be exempt from all other provisions
of the regulations, since these provisions compliment the financial
assurance provisions. However, the operators of the two sites
are not exempt by the statute and, thus, may have to comply with
the regulations. Neither the statute nor the proposed regulations
address the situation where an exempt person and a non-exempt
person both conduct a waste disposal operation, nor is the phrase
"conduct a waste disposal operation" deflned. Likewise, in many
provisions the term "owner or operator" 1s used, without elabora-
tion or definfition.

Thus, the District suggests that the Board include in

the regulations the following provisions:

1. 'The State of Illinols, its agencies and institutions
or a unit of local government L8 excupt from compli-
ance with these regulations if it is either the
owner ov operator of a waste dlsposal operation.

2. 1If a person other than the State of 1llinois, 1ts
agencles and institutions or a unit of loeal
government, conducts a waste disposal operation,

elther as owner or operator, with the State of




*y

Illinois, 1ts agencies and institutions, or a unit
of local government, then that person is not exempt

from compliance with these regulations.

Respectfully submitted,

FOREST PRESERVE DISTRICT OF
DUPAGE COUNTY, ILLINOIS

Its Presldent
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In THE MATTER OF:

FINANCIAL ASSURANCE FOR CLOSURE AND POST-CLOSURE -
CARE OF WAsTE DisPoSAL SITES

RBY ~ 22
BeroRE THE TeLinols PoLLuTion CONTROL BOARD
SEPTEMBER 7, 1984
BY
ErnesT C. NEAL
VICE PRESIDENT

HOVERNMENT AFFAIRS
CECOS INTERNATIONAL
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MR, CHAIRMAN, MEMBERS OF THE BOARD, LADIES AND GENTLEMEN, I'M
ERNEST MEAL, VICE PRESIDENT OF GOVERNMENTAL AFFAIRS FOR CECOS
INTERNMATIONAL ,

CECOS 1S AN INTERNATIONAL HAZARDOUS WASTE TREATMENT AND
DISPOSAL FIRM WITH OPERATIONS IN SEVEN STATES AND MOST RECENTLY,
HAS ESTABLISHED LOCATIONS IN PUERTO RICO AND WESTERN EUROPE., WE
ARE A WHOLLY OWNED SUBSIDIARY OF BROWNING-FERRIS INDUSTRIES WITH
OUR CORPORATE OFFICES LOCATED IN BUFFALO, NEw YORK,

I. THE ISSUE OF CLOSURE AND LONG-TERM CARE OF DISPOSAL
FACILITIES (WHETHER SOLID WASTE OR HAZARDOUS WASTE) IS A NECESSARY
CONCERN,  PAST PRACTICES, IN SOME CASES, HAVE RESULTED IN THE
CREATION OF A BURDEN FOR REGULATORY AGENCIES WHILE IN OTHER
CASES, CREATED UNDESIRABLE ENVIRONMENTAL PROBLEMS THAT MUST BE
SOLVED,  THE COMMERCIAL WASTE INDUSTRY WILLINGLY SHOULDERS THE
RCSPONSIBILITIES OF PAST, PRESENT, AND FUTURE OPERATIONS, BUT
CONF IDENTLY FEELS THAT CLOSURE AND POST-CLOSURE CARE CAN READILY
BE ACCOMPL ISHED THROUGH SEVERAL MECHANISMS, SOME OF WHICH ARE NOT
INCLUDED IN THE PROPOSED RULE - R84 -~ 22,

IN REVIEW OF THE PROPOSED RULE, 1T IS SOMEWHAT HARD TO
DETERMINE EXACTLY WHAT FIRMS MUST RESPOND,  StcTion 807,201 (c¢)
INDICATES THAT HAZARDOUS WASTE FACILITY OWNERS, HAVING OBTAINED A
FINAL RCRA PERMIT, MUST OBTAIN A PERMIT PURSUANT TO THIS SECTION
IF HE ACCEPTS NON-HAZARDOUS WASTE,  HOWEVER, ANY FIRM HAVING
OBTAINED A FINAL RCRA PERMIT MUST ALREADY oAVE SECURED FINANCIAL
ASSURANCE AS REQUIRED UNDER SECTION 204,143 OF THE FEDERAL
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REGULATIONS, THIS REQUIREMENT, IF CORRECTLY UNDERSTOOD, APPEARS
TO BE REDUKDANT.

11. ProPOSED SEcTiON 807.201 (B) OF THE BOARD REGULATIONS,
APPARENTLY EXEMPTS ON-SITE OPERATIONS OF FIRMS CARRYING OUT
TREATMENT, STORAGE, OR DISPOSAL ACTIVITIES AT THE SITE OF
GENERATION. 1T IS NOT CLEARLY UNDERSTOOD WHY FINANCIAL ASSURANCE
IS NOT NEEDED FOR ON-SITE FACILITIES.,  THOUGH THE DISPOSAL OF
WASTE MATERIALS VARIES CONSIDERABLY, I DON'T BELIEVE ANY
PARTICULAR METHOD GUARANTEED ZERO ENVIRONMENTAL INFLUENCE. IT 18
RECOMMENDED THAT FINANCIAL ASSURANCE BE SECURED FOR ALL FACILITIES
IN ORDER THAT THE STATE MAY BE RELIEVED OF ITS POTENTIAL FINANCIAL
BURDENS FOR CORRECTIVE ACTIONS, SHOULD THEY BE REQUIRED.

I11. AS MENTIONED EARLIER. IT IS IMPORTANT TO OFFER A VARIETY OF
METHODS OF FINANCIAL ASSURANCE FOR CLOSURE AND POST-CLOSURE CARE.
THE OPTIONS MUST INCLUDE ALTERNATIVES TO ASSURE THE STATE OF
[LLINOIS THAT RELATIVE ACTIVITIES WILL OCCUR, BUT NOT SO
RESTRICTIVE TO ELIMINATE LARGE OR SMALL FIRMS FROM HANDLING WASTE
CORRECTLY AND ADEQUATELY,

SECTION 807,640 L1STS THE MECHANISMS FOR FINANCIAL INSURANCE ,
THEY ARE:

(A) TRUST FUND

(B) SURETY BOND WITH PAYMENT INTO A TRUST FUND

(c) SURETY BOND GUARANTEEING PERFORMANCE

(D) LETTER OF CREDIT

(£) CLOSURE INSURANCE,
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ALTHOUGH THESE OPTION VARY CONSIDERABLY, IT IS RECOMMENDED
THAT AN ADDITIONAL METHOD BE ADDED. THE FEDERAL CLOSURE AND
POST-CLOSURE REGULATIONS PROVIDE THE OPTION OF A FINANCIAL TEST

AND CORPORATE GUARANTEE FOR CLOSURE. THIS OPTION, AS SPELLED OUT

IN THE FEDERAL REGULATIONS, PROVIDES THE REGULATORY AGENCY
INFORMATION THAT THE FIRMS FINANCIAL STRENGTH WILL ASSURE
* COMPLIANCE. PERHAPS THIS WAS THE MECHANISM REVIEWED BY THE BOARD
IN PECIDING THE EXEMPTIONS FOR ON-SITE FACILITIES,

THE FINANC{AL TEST OPTION PROVIDES THE SAME ASSURANCES TO THE
AGENCY BUT ALSO ALLOWS FIRMS TO CONTINUE DEVELOPMENT AS NECESSARY
FOR BUSINESS GROWTH AND FINANCIAL STRENGTH, IN ADDITION, LARGE
FIRMS SELECTING THIS OPTION, WOULD RESPOND JUST AS QUICKLY TO THE
AGENCIES’ REQUIREMENTS SINCE THEY ARE USUALLY PUBLICLY HELD
COMPANIES WHICH MUST MAINTAIN THEIR RESPONSIBLE REPUTATIONS AND
SUBSEQUENT CONTINUED GROWTH,

1V, Secrion 807.640 LISTS AS ITS FIFTH OPTION, CLOSURE INSURANCE,

PRESENTLY, | AM AWARE OF INSURANCE THAT MAY BE OBTAINED FOR ONGOING
OPERATIONS, BUT AM NOT AWARE OF INSURANCE COMPANIES OFFERING

COVERAGE FOR POST-CLOSURE ASSURANCE, IN ADDITION, SECTION 807,665

(H) RELATES THAT “THE INSURER MAY NOT CANCEL, TERMINATE, OR FAIL

TO RENEW THE POLICY EXCEPT FOR FAILURE TO PAY THE PREMIUM,” THE

JMPORTANT ISSUE HERE [§, ARE SUCH POLICIES AVAILABLE?

V, SEcTION 807.504 (AMENDMENT OF CLOSURE PLAN) INDICATE THAT AN
OPERATOR MUST AMEND HIS OR HER PLAN 1F THERE IS A REDUCTION 1IN
VOLUME OR KATE OF WASTE ACCEPTANCE AT THE SITE., 1T 1S RECOMMENDED
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THAT IF A SITE PROJECTS SIGNIFICANTLY EARLIER OR LATER CLOSURE AS A
RESULT OF WASTE ACCETTANCE, THAT THE PLAN BE AMENDED., .PERHAPS A
SPECIFIC TIME CHANGE, AS TWO TO FIVE YEARS, COULD BE SPECIFIED.,

VI, Section 807.524  (IMPLEMENTATION  AND  COMPLETION  OF
PosT-CLOSURE CARE) RELATES THAT THE AGENCY SHALL TERMINATE THE
SITE PERMIT WHEN IT DETERMINES THAT THE PLAN HAS BEEN COMPLETED
AND THE SITE WILL NOT CAUSE FUTURE VIOLATIONS, [T IS RECOMMENDED
THAT A SPECIFIC TIME PERIOD BE ESTABLISHED AFTER POST-CLOSURE CARE
HAS BEEN FULFILLED AND NO APPARENT PROBLEMS ARE OCCURRING,

IN SUMMARY, THERE 1S NEED FOR ESTABLISHING CLOSURE AND
POST-CLOSURE ASSURANCE FOR ALL HAZARDOUS WASTE FACILITIES, THE
FINANCIAL MECHANISMS SHOULD PROVIDE ASSURANCE FOR PROPER CARE AND
MAINTENANCE OF FACILITIES BUT BE FLEXIBLE ENOUGH TO ALLOW
POTENTIALLY RESPONSIBLE FIRMS TO OPERAYE THE NEEDED FACILITIES TO
SERVICE THE AMERICAN INDUSTRY,

THANK Y0u




OFFICE OF THE DEPUTY DIRECTOR
PROPERTY & CASUALTY DIVISION
(217) 7551791
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STATE OF ILLINOIS ngf-z 2
DEPARTMENT OF INSURANCE
SPRINGFIELD, 1LLINOLS 62767

August 6, 1984

¥Mr. Morton F. Dorothy
Hearing Officer
Pollution Control Board
309 West Hashington St,
Suite 300

Chicago, Lilinois 60606

Re: R84-22 Financial Assurance foy Closure and
Post-closure Care of Waste Disposal Sites

Dear Mr. Qovothy:

Mrs. Credi, with whom you spoke on July 31, has asked that I review the
material attached to your letter of July 27.

I would suggest that Sections 807.662 and 807.663 requive that the surety
not only be on the Federal Treasury List but also be "authorized to
transact surety business in the State of 111inois". There may well be some
companies on the Treasury List which are not Vicensed in 11Vinois. Should
you hava difficulties with a company not licensed in 11linois, there would
be little we could do for you.

Although Section £07.665 permits “closure insurance” to be issued by cither
the licensed or surplus lines insurer, | must point out a surplus lines
insurer is not a licensed company and is nol subject to our direct
Jurisdiction., By definition, a surplus lines company is one which is not
liconsed in 111inois, Conseguently, the phrvase, "eligible to provide as an
excess or surplus lines insurer” is a vather meaningless statement in
respects [1Vinois, 1 suspect this wording was derived for the Pederal
standard; that would make sense since the U, 5. Government could hardly
require tnat an insurer be ticensed tn all B0 states. But, from your
standpoint, | think you should require that the insurer be licensed in the
State of 11linois., For the most part, agencies which requive insurance
require such inswrance in licensed companies. The Secretary of State's
Motor Vehicle Code, Department of Pyblic Health and Capital Development
Board all require insurance in licensed companies,



%]

e

W, Hortom F. Dorothy -2 August G, 19%3

I shiould also add that although Section 807.665 calls the Insurance
“closure insuramce”, the description of the coverage sounds Tike a

surety bond and 1 would suggest that the coverage be designed as a

surety bond, The Department of Mines and Minerals, for example, regquires
@ mel dissimilar bond in respects of) well operations. The bond
Quarantees that when the ofl s depleted the well will be capped and the
site returned to fts orfginal comdition. If you do require a hond, you
will mot, of course, recefve a Cortificate of Insurance as redufred in

807.665(1b).
Very truly ygurs,
et S %‘
}ik ?ﬂg%‘ >

Kenneth W. Smith, C.P.C.U.
Deputy Ofrector
KuS : Jg




Matmg Address

P.O. Box 7219

Sivar Speamg. MD 20310
Telephone Numbers
301-565-2888- 2699

Assotiauon Oflices
B401 Doon Avanus
Suita 4

Sevar Spung
Maryand 20910

Horton P, Dorothy

fiearing Off icer 'lé
Polliution Control Board ﬂ?%iﬁﬁ

309 West Washington $t. Sep 7 1984
suite 300
Chicayo, 1L 60606

Dear Mr. Dorothys

LRUDA appreciates recelving a copy of RB4=22)for review and
comment..  We have referred the document te-our—Tllinois pand of
Lincoln Chapter., Whother formal comments will be submitted by
the Chapter, rosts with their interest and decision, Howevery,
whether the Chapter responds as an organization or the mombers
4% individuals, you will have an opportunity to got their
viewpoints during your promulgation process,

We are supportive of the noed for financial resources for
closure as well as post closure care. However, woe would caution
the pollution Control Aoard teo bHe sure that the circumstances
surrounding ownership should not be a considoration for the
determinat ion of payment of feo. All owners should bo requirod
to dome,strate adoguate financial responsibility for closure and
post cfonure cara, In these difficult asconomie times, it sooms
wine for any state uoasidering requlations which will assure the
availability of resources for closure and post closure care of
disposal facilitiea, to be certain that those roesources are
thore regardaless of the ownorship or operation of a faciltity,
The {incacial responsibility vrequlations for the RCBA hazardousn
Washe tacilitieos have rocognized this iseuc and provide {or a
variety of ways Lo assure §inancial capabilivy, o urgo
IHHiinois to do so )ikowlise,

Again, thank you for the consideration,

vory truly yours,

Executive Director

ces Richard pldredge

GRCDA
INTERNATIONAL ASSOCIATION OF WASTE MANAGEMENT PROFESSIGNALS
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October 29, 1984
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Pollution Control Board
309 West Washington Street
Suite 300

Chicago, IL 60606

Attention: Dorothy M. Gunn, Clerk

Re: R84-22 (Financial Assurance for Closure and Post~-Closure
Care of VWaste Disposal Sites)

Dear Ms. Gunn:

Enclosed please find twelve (12) copies of 'Supplemental Com-
ment of 1llincis Chapter of National Solid Wastes Management
Association,” together with a Motion for Leave to File Instan-
ter and the supporting Affidavit of Fred Prillaman. Kindly
file the enclosed documents in these proceedings. Please note
that we ave today serving copies of said documents upon all
intervested parties to this cause by first class mail,

Thank you,
Very truly yours,

MOHAN, ALEWELT & PRILLAMAN

FCP:acs
Enc,
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BEFORE THE ILLINOIS PoLLUTION CONTROL BOARD

8 THE MATTER Oor:

FINANC AL ASSURANCE FOR CLOSURE
-CLOSURE CARE of WASTE

ARD POST
DISPOsAL

wvwvv

SITES

BOTICE OF FILING

TO:  EBach Person Named on Attacled Service List

October
Ler orf N
miteing
tion Con
Hlinois

plementa

Please rake notice thar we are filing thig date,
29, 1984, the "Supplemental Comeent of 11linojg Chap-
ational Solid Wastes Management Association," by sub-
Lvelve (12) copivs 1o the Clerk of the 1llinoijs Pollu.
trel Board, and by submitting (hree (3) copivs to the

Evvironment o) Protection Apency, A copy of the Sup-

I Commient or Hlinois Chapter of National Solid Wasges

Man: poment Association jg attached hereto angd hereby jg served

upon youy

FRED ¢,
MONAN, A
AtLorney

MOHAN, ALEWELT & PRILLAMAN,
AlLorneys foy THE NATTONAL.
SOLID WASTES MANAGEMENT
ASSOCIATION .

" /Z”‘ \
e , ;-
uy r‘; o ( '?; .« - ) RECTI o
PRILLAMAN yan l*-'i?i"Z} FEW T Taman ™ '

LEWELL & PRILLAMAN
5 for NSWMA

Suite 400 Jefllerson West

925 Wenrt

JefFCerson Street

Sprinuflcld. I, 62702

Phone

DATED :

(217) 528-2%)

This 2arp day of October, 1984
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November 1, 1984

#1f JECEVERN
Ms. Kathleen Crowley /?c- L :
Hearing Officer i NO 2 61984 i :
Pollution Control Board g! L
309 West Washington Street b

o ‘ “STATE OF UNGIS
Suite 300 L. FOUUTION CONIROL £2.. .
Chicago, Illinois 60605

Re: R84-22 (Financial Assurance for Closure and Post-Closure Carc_of Waste
Disposal Sites)

Dear Ms. Crowley:

This letter ties up the loose ends left at my appearance in Chicago,
I1linois on September 24, 1984 at the hearing on Financial Assurance for
Closure and Post-Closure Care of Waste Disposal Sites (R84-22

A question was raised about the report cited on p. 6 of the written
testimony. The April 1984 study of EPA Region VI indicated that a very small
percentage of financial responsibility documents had been reviewad; these
reviews would have been conducted by the states in EPA Region VI, not the
federal EPA, since all of these states had received interim authorization.

A copy of the Marsh & Mclennan Survey of State Hazardous Waste Management
Regulations is attached as Exhibit 9. This was the primary source of my
testimony regarding states which do not allow use of a financial test for
assuring closure and post-closure care expenses. | did not use the
information uncritically but reviewed all notes and thus rejected Marsh &
McLennan's characterization of some states. ICF's own survey of closure/
post-closure financial requirements in all 50 states was conducted in 1982 and
is thus too dated to serve as a basis for testimony; hence, my reliance on the
Marsh & McLennan report. 1In October, 1984, ICF contacted those states
directly by telephone to confirm the availability of the financial test:
Delaware does accoept the test; Maine accepts the test for closure/post-closure
only (not liability coverage); Massachusetts and Michigan do not allow the
financial test; Missouri does not allow the test for permitted facilitios;
North Dakota accepts the test; and Wisconsin allows a different financial test
for closure/post~closure (but not lability). ‘The above findings are based on
representations by state officials, not on a review of published state
regulations.

With respect to the Net Fixed Asset test discussed in the written and orval
testimony, a question was raised whether it should be included in Alternative




Ms. Kathleen Crowley
November !, 1984
Page Two

IT as well as Altvernative 1 of a financial test. It is not consistent with
the philosophy of Alternative Il to require such a test, although most

. utilities wounld probably have little difficulty satisfying the Net Fixed Asset
requirement. Wisconsin does not incorporate that ratio inte its Alternative
I1. Thus, I recommend that it be incorporated only in Alternative 1 should
Illinois desire a more stringent fimancial test.

Sincerely,

Paul Bailey

PB:mdb
Attachment
cc: Morton Dorothy

'CF INCORPORATED
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March 27, 1985

Jacob D. Dumelle, Chairman
Pollution Control Board
309 Mest Washington Street
Suite 300

Chicago, Illinois 60606

Joan G. Anderson

Pollution Control Board
309 West Washington Street
Suite 300

Chicago, Illinois 60606

Bill S. Forcade

Pollution Control Board
309 West Washington Street
Suite 300

Chicago, Illinois 60606

John C. Marlin

Pollution Conrvol Beard
309 West Washington Street
Suite 300

Chicago, Illinois 60606

J. Theodore Meyer
Pollution Control Board
309 West Washington Street
Suite 300

Chicago, Illinois 60606

Walter J. Nega

Pollution Control Board
309 West Washington Street
Suite 700

Chicapo, Tllinois 60606

Re: Financial Assurance for Closure ard Post-Closure Care
of Waste Disposal Sites (R84-22)

Dear Members of the Pollutien Control Loard:

As you may recall from our previous work on these and rvelated
regulatory hearings, we are the attorneys for the Illinois
Chapter of Nacl:0-1 Solid Wastes Management Association. Re-
cently, we prepaved a series of comments and filed them with
the Joint Commitiee on-Administrative Rules. Copies of those
compients and oy ur cover letter to JCAR are enclosed.

At the Marck 19, 1985 JCAR hearing, JCAR Staff presented its
recommendations, caly the first of which was endorsed by JCAR
ivself., Neither the JCAR Staff recommendations nor the at -
cendant Resolved 1ssues and Probloms adequately addresses the
concerns raiscd by NSWMA in its comments.




Members of the Polluticn Control Board March 53, 1985
Re: R84-22 ) Page 2
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The 11linois Chapter of NSWMA sincerely believes that it has
set forth valid and significant objections, comments and rec-
ommendations, some as to form and some as to substance, which
we urge the Pollution Control Board to consider. We are send-
ing each Board Membor a copy of these comments well in advance
of the date by which the Board must respond to the JCAR objec-
tion, with the hope that the NSKMA comments can be addressed
at that time,

Thank you.
Very truly yours,

MOHAN, ALEWELT & PRILLAMAN

NM“V LT mﬁ,“
B ’ Ex 3 4 .
y
i - o e or e T
Ft R i o
FCP:acs ¢ ‘ "N h

Enc. v

cz: Dorothy M Gunn, Clerk
Morton Dorothy
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The 11linves General Assombly Joint
Committee on Administrative Bules

509 South Bixth Street

Springfield, 1L 62704

Res In the Matter of Financial Assurance for ¢losure and
Fust=-Closure Care of Waste Disposal Sites (Tewmpo-
rary Rules), Pollution Control Board Docket RE4=-228

Dear Members of the Joint Committed:

The following comments are submitted by the 1llinois Chapte:
of the Nationus]l $olid Wastes Managoment Association (NEWMA) .
The HSWHA presently consists of 168 memboers, meny of whom
are owners and operotors of landfills in 11linors, sncluding
both largye and smal) sanitary lendfills. NOSWMA attended,
throuyh 1ts attoraey and through employees and members, cach
OFf the Tive (D) dwerit heartngs in this regulatory procecding,
aid participated in the pmrogeeding by presenting witnesses
atd other evidence and by questioning Board wWilnesses,

Under Section 7.0vq of the Administrative Procedure act,
this Joint Commitiee is Lo determine whether the adoption
and ef fevtiveness of a preposed rule by an agency would be
objectionable vnder any of the standards appearing in See-
tiong 7.04 Lhrough 7,08, inclusive, of the Act, Among those
standards are standards relating to the propriety, legal ad-
iy, relation to statutory dusthorization, economic amd
budgotasy effects and public policy (Section 7.04), the re-
duction of the number and bulk of rules and the removal of
redundancios, unaecessary repetitions and inconsistens o
{Hoction 7.0%), aml the merger, modificat ton, establishment
or abolition of regulations aml the eliminat ion or phasimg
out of wpdated, overlapping or conflicting regulatory ve-
quivements of general applicability (Section 7.08).

It is wilth these standavds o @ind that NSEMA submit s the
following comments,. For convenlence, we have organi zed




Members of the Joint Committee February 28, 1985
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these comments into a “problem and solution” format, in
which we state the nature of the problem that concerns the
regulated industry and a suggested solution to the prollem,
followed by NSWMA's reasons for the suggested solution.

The most objectionable aspect of the Board's proposal is the
subject of our first comment, The Board's closure and post-
closure care standards ave presently undergeing change in a
companion proceeding {(In the Matter of: Permit Requirements
and Operating Standards for Owners and Operators of Class !
and Class 1I Landfills, and for Generators and Haulers of
Special Waste, PCB R84~17) and thus constitute a "moving
target.” NSHWMA believes that the Board is sceking Lo 1mposc
an unpcecessary burden on landfill operators in R84~228 by
requiring them to prepare what will effectively turn out to
be at least two (2) complete sets of plans and permit appli-
catiens for closure and post-closure care, the farst of which
will be basced on current requirements and the sccond of whaich
will be based on the requirements of R84~17. The Legislature
did not mandate this in Public Act 83-775, and nothing brought
vui 35 the hearings justifies :1t.  HSWMA reguests the Joint
Committee Lo rule that the R84-22B regulations should not
bevome final unti1l such time as the R84-17 regulations, von-
tatning these standards, become final. The logrecal solution
i5 Lo consolidate the RB4A-22B procecdings with the R84-~17
proceedimys for further hearings on the merits of proposad
standards for landfills, including proposed closure and post-
closure care standards. Alternatively, the Board should be
regquired to hold additional merit hearangs on RB4~-22 1 con-
junction with the economi¢ impact hearings it will be ve-
guired to hold when the Department of Energy and Ratural
Resources compivtes 1ts economie impact study.

The vemaining eleven (11 cumments deal more specifically
with problems of 1llogic, inconsistenty, aml contusion,
Since the members of NSWMA ave directly mjpact -~ by these
proposed regulations, 1t 18 imperative that such propicis te
solved at the carliest possible tim.., We have respoectiully
suggested what those solutions should be.

In keeping with the Pollution Control Hoard’s own torsat ot
underliining proposcd new language aml strikisg out proposed
deletions to Part 807, Illincis Admintstrative Code, Tatle
3%, where language 8 underlined onre but then crossed out,
it signafies that the Board had proposced the Janaia e but




Members of the Joint Committee February 28, 1985
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NSWMA proposes to delete it. We have chosen to use double
underiining for our proposed new amendments.

We thank you for the opportunity to submit these Comments,
and we appreciate JCAR's consideration of them.

Very truly yours,

MOHAN, ALEWELT & PRILLAMAN

FCP:acs
Enc.




COMMENT NO. 1

SINCE THE PRESENT PROPOSAL (R84-22) EMBRACES SUB-
JECTS FAR BEYOND THOSE NEEDED TO SATISFY THE NAR~-
ROW REQUIREMENTS OF PUBLIC ACT 83-775, AND SINCE
SUBSTANTIVE REGULATORY CHANGES TO CLOSURE AND POST-
- CLOSURE CARE ARE CURRENTLY THE SUBJECT OF A COMPAN-
ION DOCKET (R84-17), THE PRESENT DOCKET SHOULD BE
CONSOLIDATED WITH AND BECOME FINAL ONLY UPON TIHE
ADOPTION OF FINAL REGULATIONS IN R84-17.

BACKGRQH&Q:

In 1973, the Pollution Control Board adopted reg-
ulations which included, in part, requirements for the prop-
er closure and post-closure care of landfills. In the mat-
ter of: Chapter 7: Solid Waste Rules and Regqulations, R72-
5 (July 31, 1973). These regulations, which still exist to-
day, appear at 35 T11. Adm. Code Part 807, 7 Il1l. Reg. 13636
et seg. At the merit hearings in the present case (R84-22),
the Board's own witness, Patrick E. Lynch, P.E., testified
that these existing regulations governing closure and post-~
closure care effectively constitute a "closure plan":

"The existing Part 807 addresses closure and post-
closure care only with regard to sanitary land-
fills. 1t does it generally in Sections 807.312,
807.313 and 807.315 in that air pollution and wa-
ter pollution are prohibited and the waters of the
State are to be protected. 1t does it specifical-
ly in Section 807.305(c) by requiring two feet of
‘final cover within 60 days, Section 807.314 (e) Ly
requiring adequate measurcs to monitor and control
leachate, and a number of the provisions in Secc-
tion 807.316 which requires that the permit appli-
cation include information sufficient to show that
closure can be accomplished and exactly how it
will be accomplished. For instance, Section
807.316(a) (5) requires information on the carth
materials at the site to assure reliability of the
site design. Section 807.316(a) (9) reguires a




schedule of construction. Sectiosn 807.316(10) re-
quires a topographic map indicating final contourd8®
and landscaping and a statement of the proposed
final use. Section 807.316(a) (13) requires a
schedule of filling and methods of compaction.
Section 807.316(a) (14) requires a showing of the
types and sources of final cover material. Sec-

= €lon 807.316(a) (15) (a) requires monitoring wells
and gas monitoring points. Section 807.316(a) (15)
(k) requires a showing of borrow areas. Section
807.316(a) (15) (p) requires provisions for conceal-
ing the site from public view. Section 807.318
requires that any gas, water or settling problems
appearing in the three year period after closure
be abated. Although there is no requirement in
the existing Part 807 for a closure plan itself,
the above mentioned requirements are effectively a
closure plan.” Ex. 17, written testimony of
Patrick E. Lyrch, P.E., filed on September 28,
1984 in R84-22 (page 2) (emphasis added).

In 1984, the Environmental Protection Agency pro-
posed comprehensive amendments to these regulations, includ-
ing proposed amendments to closure and post-closure care
requirements for landfills., 1In the matter of: Permit Re-
guirements and Operating Standards for Owners and Operators
of Class I and Class II Landfills, and Jor Generators and
Haulers of Special Waste, R84-17 (May 30, 1984). The
Illinois Chamber of Commerce is presently proposing to file
its own alternative set of regulations to the Agency's pro-
posal in R84-17, which proposal will also include proposed
amendments to the closure and post-closure care rules.
Without question, the Rzcard will be holding merit hearings

on R84-17 in 1985.

PROBLEM:

The regulated landfill industry is being asked to




hit a "moving target," and unnecessarily so. These proposed
regulations (R84-22) would require landfill operators to
prepare plans and permit applications, and seemingly endless
"revisions" thereto, regarding proper closure and post-
closnfg care, when the substantive regulations governing
such matters are currently undergoing change, not in this
docket but in another docket (R84-17). The problem is that
compliance with the permit requirements of R84-22 depend on
what substantive regulations are in place; thus, preparation
of plans and permit applications (and revisions, etc.) under

R84~22 will simply have to be redone once R84-17 becomes law.

SOLUTION:

NSWMA believes that R84-17 and not R84-22 is the
docket in which the Board should consider changes in closure
and post-closure requirements and the need to prepare plans
and permits and revisions thereto. There are two (2) good
reasons for this: first, Public Act 83-~775 is narrow in
scope and does not require the promulgation of broad-ranging
regulations to achieve its purpose; and, second, substantive
regulations governing landfill design, operation, closure
and post-closure are so closely interrelated that they
should be considered in a single (or consolidated) docket,
not in piecemeal fashion.

Many of the remaining comments simply highlight

the need to delay final adoption of these regulations either




until R84-17 becomes final or, alternatively, until further

e

merit hearings can be conducted.




COMMENT NO. 2

-5 ahe

EXCEPT FOR THOSE WHO PROPOSE TO DEVELOP NEW REGION-
AL POLLUTION CONTROL FACILITIES, LANDFILL OPERATORS
SHOULD NOT BE REQUIRED TO SUBMIT DETAILED CLOSURE
AND POST-CLOSURE CARE PLANS AND RELATED FILINGS, AS
_PART OF ANY PERMIT APPLICATION, UNTIL MARCH 1, 1988
<% OR BY THE EFFECTIVE DATE OF R84-17, WHICHEVER 1S
SOONER.
PROBL}}‘_IE:

The Board has provided for a 3-year "transition"
or "phase-in" period, during which time, theoretically, no
existing landfill would be required to file detailed closure
and post-closure plans, in permit application form. On
March 1, 1988, all landfill operators who have not already
obtained permits containing the plans (such as operators of
"nhew regional pollution control facilities" as defined in
Section 3(x) of the Act) will be required to file such plans
for approval by the Agency. gection 807.624(a). There 1is
good recacon for this rule: the substantive rules on what a
closure plan sihould look like, and what & post-clesure care
plan should look like, are presently the subject of a com-
panion sct of regu.ations, docketed as R84-17. See Comment
No. 1. There have already been inguiry hearings on those
regulations, and it is assumed that merit hearings will con-
tinue throughout 1985, and possibly into 1986. Thus, it
will not be until sometime in 1986 or 1987 that landfill

operators will know what substantive standards will have to

be met in their closure and post-closuye care plans. Until




that time, they will be entitled to rely on the interim for-
mula appearing at Section 807.624. -

The 3-year delay in filing such detailed plans is
also in response to the evidence at the hearings, which dem-
on;&;ated overwhelmingly that the Agency is not staffed to
handle a deluge of such plans and permit applications at
this time.

Yet, the Board contradicts these rules and the
logic behind them by providing at Section 807.205(1) that a
landfill operator who applies for any permit after March 1,
1985 must include, as part of that permit application, a
detailed closure plan, a detailed post-closure care plan,
and several related items. See also Section 807.503(4),
which restates Section 807.205(1), and Section 807.624(aj,
which states that no permit application filed after March 1,
1985 may utilize the formula appearing at Section 807.624.

This is contrary to the Board's own recognition of
the need for a formula until such time as the "moving tar-
get" of substantive closure and post-closure care standards
comes to a stop and landfill operators can know with some

degree of certainty what they are expected to do.

SOLUTION:

Amend Sections 807.205(1), B807.206(c), and
807.624 (a), as follows:

Section 807.205 Applications for Permit

x * K




1) All applications for permits to develop new
regional pollution control facilities filed ...
after March 1, 1985, shall include a closure
plan, a post-closure care plan, a closure cost
estimate and a post-closure care cost estimate
showing how the operator will close each unit
and provide post-closure care in accordance
with all applicable regulations.

i

Section 807.206 Permit Conditions

* k %

c) All permits issued in response to applications
to develop new regional pollution control fa-
cilities filed after March 1, 1985 shall in-
clude the following conditions:

* * %

Section 807,624 Interim Formula for Cost Estimate

ol

An operator may temporarily utilize the formu-
la of this Section for preparing a cost esti-
mate instead of preparing a cost estimate
based on closure and post-closure care plans.
No permit application to develop a new region-
al pollution control facility filed after
March 1, 1985 may utilize this formula. Each
operator must file an application to medify revise
the site permit to include closure and post-
closure care plans and cost cstimates by

March 1, 1988.

DISCUSSION:

Nothing in Section 21.1 of the Act requires oper-
ators of landfills to prepare or file any "closure plan" or
"post~closure care plan," and certainly nothing reguires
landfill operators to file such plans in the form of a per-
mit application. NSWMA agrees with the Board that the plans
should, ultimately, be included in the site permits, and

further agrees that there should be an outside time limit ~-



such as March 1, 1988 -= for this to happen. Having partic-
ipated in all of the hearings and reading the proposedvregu~
lations as a whoie, NSWMA believes the Board intended to re-
quirgﬁguch plans to be submitted, in permit form, only at
sudh time that a new site or a major site modification of an
éxisting site, such as an expansion, was sought to be ap-
proved. See the definition of *new regional pollution con-
tyol facility" at gection 3(x) of the Act. Yet, Section
807.205(1) indicates that all permit applications filed
after March 1, 1985 include such plans. Left unamended, the
Board's references to "all applications” 1in Section
807.205(1) and to "all permits" in Section 807.206(c) could
be applied to such documents knows as "gpecial waste per-
mits" or applications therefor. The Agency receives liter-
ally hundreds of one-page permit requests each month from
licensed landfills in I1linois, requesting permission to
dispose of "gpecial wastes." Technically speaking, these
one-page special waste disposal requests are permit applica-
tions and, literally applied, Sections 807.205(1) and
807.206(c) could require an applicant to include, as part of
these routine requests, a detailed closure plan vnder the
first-cited section, and require the Agency to include the
closure plan as a condition to the permit under the second-
cited section. The Board did not intend such a result, and
the Agency 1is not prepared to handle this result.

The amendment to Section 807.206(c) 1s also needed




to avoid creating a "gap" between the date of filing a per-
mit application, and the date of permit issuance. Thewgoard
Probably intended Sections 807.205(1) and 807.206(c) to re-
fer to the same document, namely, a permit issued in re-
spoﬁsg‘to an application filed after March 1, 1985. oOther-
wise, permit applications filed prior to March 1, 1985 and
still being considered by the Agency after that date, would
have to be rejected automatically and re-submitted with the
necessary closure and post-closure plans. The Board clearly
did not intend for the regulations to have retroactive ef-

fect.




COMMENT NO. 3

A -

A PERMIT CONTAINING A CLOSURE PLAN AND A POST-
CLOSURE PLAN AS CONDITIONS SHOULD NOT CONTAIN, AS
FURTHER CONDITIONS, REQUIREMENTS TIAT APPEAR VLR~
BATIM IN THE REGULATIONS.

————

PROBLEM:

Section 807.206 (c) pProposes to add conditions to
permits that repeat verbatim certain requlatory require-

ments, as follows:

Condition/Section Requirement/Section
807.206 (c) (3) 807.505 (a)
(4) 506 (a)
(5) 505 (b)
(6) 601
(7) 623

There is no apparent need for such duplication,
and none is cited by the Board in its Opinien. Further,
Section 807.206(c)(5) is contradicted by Section 807.209 (b) .
Finally, a bond or other security cannot be required as
condition for the issuance of any permit. Section 39(a) of
the Act. Thus, Section 807.206(c) (6), in addition to being
unnecessarily duplicative, is unauthorized, and should be

stricken.

SOLUTION:
Amend Section 807.206(c) as follows:

Section B807.206 Permit Conditions

LI IR )

~

Cc) All permits issued in response Eg«gpg}icatigns




ot
N

|

to develop new regional pollution control fa-

cilities filed after March 1, 1985 shall in-
clude the following conditions:

A closure plan; and

A post-closure care plan if requireds.

A-requirement-that-the-eperater-netify-the
Ageney-within-30-days-after~reeezving-the
£inai-vetume-of-wastesr

A-requirement-that-the-eoperater-initiate-im-
piementation-ef-the-ectesure-ptan-within-36
days—-afeer-the-site-reeceives-zea-finai-vei-
ume-of-wastes

A-requirement-that-the-operater-not-£fite-any
appiieatien-to-medirfy-a-etosure-pian-tess
than-180-days-prier-toe-reeeipt-ef-the-£inal
velume-of-wastes

A-requirement-that-the-operator-previde-£i-
nanetat-assuranee-in-aceordance-wirth-Subparte
Pr-in-an-ameunt-equai-to-the-eurrent-ecoast~-e9~

timate-for-closure-and-pest-etosure-cares

A~regquirement-that-the-operator-fite-reviaed
cost-estimates-for-closure-and-poag-ectosure
eare-at~-ieast-every-two-yearg-in-aceordance
with-Subparet-Fs

.




COMMENT NO. 4

THE RULES PERTAINING 70 "REVISION" OF CLOSURE
PLANS, COST ESTIMATES, PERMITS, AND FINANCIAL IN-
STRUMENTS, AND THE FREQUENCY WITH WHICH SUCH "RE-
VISIONS" MUST BE MADE [SECTIONS 807.206(0)(7),
;307.209(b), 807.214, 807.504, 807.603, 807.621,
~ 807.623 AND 807.624 (a)] MusT BE CLARIFIED AND MADE

CONSISTENT.
PROBLEM:

A. Beginning with Section 807.206(c), the Board
has created some confusion in terminology by alternatively
using the terms "revise," "modify," "change" and "amend" to
refer to plans, estimates, financial decuments and permits,

as follows:

Section Igrminologl
807.206 (c) (5) "modify a closure plan®
807.206 (c) (7) "revised cost estimates"
807.209 (a) “revise any permit"
807.209 (b) "modification of a permit"
807.214 (¢) "A revised cost estimate

is a permit modification
application.®
807.504 "Amendment of Closure Plan®
"revised closure plan”
807.504 (a) "Modification of operating

plans®
The confusing terminology becomes a probliem whon
one attempts to determine whether any revision}modification/
amendment to any blan/estimate necessarily requires a revi-

sion/modiiication/amendment to one's permit. Jor example,




the Board requires cost estimates to be based on plans [Sec-
tion 807.621(a)l, and presumably would require revised ‘cost
estimates to be based on revised plans [Section 807.621(b)].

Yet, Section 807.214(a) provides that a revised cost esti-

™

mabé/is any cost estimate other than one which results from
- modification of a closure or post-closure care plan. So

when does a landfill operator need to revise his cost esti-

mate and/or his permits? It depends on what new Section you

read:

Szction Requirement

807.206(c) (7) File revised cost estimates
every 2 years, regardless
of changes or amendments to
plans

807.214 (c) The above requirement [Sec-
tion 807.206(c) (7)) is filed
in the form of a permit mod-~
ification application

807.504 (a) and (b) File permit application which
includes a revised (amended?)
closure plan upon certain mod-
ifications

807.621 (b) Revise cost estimate whenever
a change (?) in closure plan
increases estimate

807.623(c) Prepare new cost estimates;
must file revised estimates
even though no price changes

807.624 (a) File application to modify
permit and include cost es-
timates.

B. Even if the terminology is clarified (see So-
lution), Section 807.504 remains confusing and, as it is

written, contrary to what the Board probably intended, in




v | .

that it literally would apply to any slight change in oper-
dting procedures. Closure blans, once approved, should not
have to be subjected to further permit reviews each time

minor modifications, having only de mlnlmls effects on clo-

IS

R

Sure, are made to site design and/or operations,

Once closure and post-closure care Plans have been
made part of a site permit (this will be true of all new re-
gional pollution control facilities applying for permit
after March 1, 1985, and will be true of all landfills with-
in 90 days after March 1, 1938), those plans should not have
to be amended unless there are:

- Material modifications in site design which snb-
Stantially affect closure; or

- material modifications to site operations which
Substanﬁigiix affect closure.

The Board has Proposed at Section 807.504 that any
such modification, even if it were to produce a de migimls
effect on closure must result in yet another permit appli-
cation containing g "reviseg" closure plan. This is not

justified, either from a logical, environmental or economic

standpoint. Consider, for example, Sections 807.504 (b) (1)

and (2). If an operator of g landfill were to lose a cus-
tomer to a competitor (or because of a work stoppage) and
thereby experience a "temporary suspension" and/or a "re-
duction in the rate" of waste acceptance at the site, which

n

could have a small impact on closure (e.g., delaying closure




date a month or two), he would be required to go through an
entire permit application procedure for no apparent purpose.

The Board certainly did not intend for landglll
operators to file permit applications with the Agency and to
seekhghanges to closure plans every time there is a slight
cﬁéhge or modification in site operations, yet that is pre-
cisely what Section 807.504 says. The regulations should
include a standard for the Board to use to determine whether
it will require permit applications to be filed. 1In order
to remain consistent, we believe the terms "material" and
"substantial," since they are the standards appearing in 35
I11. Adm. Code Sec. 702.184, should be used here as well.
SOLUTION:

Amend Sections 807.209(b), 807.214(a), 807.214(c),
807.504, 807.505(b), 807.600(b), 807.605(b), 807.621(b),

807.622(b), 807.623 and 807.624(a) as follows:

Section 807.209 Permit Revision
* Kk %
b) The permittee may request medifiecatien re-

vision of a permit at any time by filing pur-
suant to Section 807.205 an application re-
flecting the med:fteaeron rcovision requested.
An application for permit revision shall re-
open only that portion of the permit, or con-
dition thereto, sought to be revised.

Section 807.214 Revised Cost Lstimates

ay A-revided-eost-estimate-r9-any-cost-egeimate
ether-than-ene-which-resuita-from-modifica-
tron-of-a-closure-or-post-etosure-care-piany

L T ¢

by
ey

a)
o)

For Agency review purposecs, A a reviscd cost




estimate %8 shall be processed as a permit
med:fieation revision application. The re- ..
vised cost estimate shall be deemed incorpor-
ated 1nto the permit unless the Agency takes
final action on the revised cost estimate
within 90 days after its recelpt as provided
by Section 39(a) of the Act.

e

¥

Section 807.504 Amendment Revision of Closure Plan

An operator of a waste management site shall file a
permit application iIncluding a revised closure plan
upon:

a) Medifieatier Material revision of operating
plans or material modification of site design
substantially affecting the closure; othex
than-medifieations-autherized-in-the-permits
or

Section 807.505 Notice of Closure and Final Amend-

ment to Plan

* kK

o

Except for good cause demonstrated to the Agency,
Fthe operator of a waste management site shall
not file an application to medify revise the
closure plan less than 180 days before re-

ceipt of the final volume of waste. Failure

to timely file shall not constitute a bar to
consideration of such an application, but may

be alleged in an enforcement action pursuant

to Title VIII of the Act.

Section 807.600 Purpose, Scope and Applicability

* Kk %

b) Each operator must file a closure plan as
part of a permit application, as required in
Section 807.205(e). The operator of a dis-
posal site or indefinite storage unit must
also file a post-closure care plan (Sections
807.205, 807.503 and 807.523). The operator
of a diposal site or indefinite storage unit
must prepare a cost estimate of closure and
post-closure care, and provide financial as-




)
a2t
P

surance in this amount (Sections 807.601 and
807.620). Financial assurance may be given ...
through a combination of a trust agreement,
bond guaranteeing payment, bond guaranteeing
payment or performance, letter of credit, in-
surance or self-insurance (Section 807.640).
The cost estimate and amount of financial as-
surance 1s to be updated revised at least on

a biennial basis (Section 807.623).

* Kk %

Section 807.605 Application of Proceeds and Appeal

T

* Kk %

As provided in Titles VIII and IX of the Act

and 35 11l1. Adm. Code 103 and 104, the Board

may order medifieatisns revisions in permits

to change the type or amount of financial as-
surance pursuant to an enforcement action or

a variance petition. The Board may also or-

der a closure or post-closure care plan med-

1f+ed revised, and order proceeds from finan-
cial assurance applied to execution of a clo-
sure or post-closure care plan.

 x %

Section 807.621 Cost Estimate for Closure

* % *

The operator must revise the closure cost es-
timate whenever a ehange-in material revision
of the closure plan substantially increases
the closure cost estimate.

* k %

Section 807.622 Cost Estimate for Post-Closure Care

* % X

Until the Agency has issued a certificate of
closure for the site, the operator must re-
vise the post-closure care cost estimate
whenever a ehange-ipm material revision of the
post-closure care plan substantially increases .
the cost estimate,




Section 807.623 Biennial Revision of Cost Estimates

a)

The operator must revise the current cost es-
timate at least once every two years. The
revised current cost estimate must be filed
on or before the second anniversary of the
date of Agency approval of the filing or last
revision of the current cost estimate.

The operator must review the closure and post-
closure care plans prior to filing a revised
cost estimate 1n order to determine whether
they are consistent with current operations
and regulations. The operator must either
certify that the plans are substantially con-
sistent, or must file an application reflect-
ing mew revised plans.

The operator must prepare nmew revised closure
and post-closure cost estimates reflecting
current prices for the items included 1in the
estimates. PThe-eperater-must-tite-revised
estimates-even-11f the operator determines
that there are no changes in the prices=z, the
operator shall so certify.

Section 807.624 Interim Formula for Cost Estimate

a)

An operator may temporarily utilize the for-
mula of this Section for preparing a cost es-
timate instead of preparing a cost estimate
based on closure and post-closure care plans,
No permit application to develop a new region-
al pollution control facility filed after
March 1, 1985 may utilize this formula. Each
operator must file an application to medz¢y
revise the site permit to include closure and
post-closure care plans and cost estimates by
March 1, 1988.

DISCUSSION:

In every instance whare the words "revise," "mod-

ify" and "amend" appear, the oroper word should be used in

keeping with the Agency's own definitions. “"Modification"

is defined by the Agency as "aay physical change, or change




in method of operation;" therefore, the word "modify" should
only be used if referring to such changes. In instances
where the information in documents is required to be amended
or updated, the term "revise" should be used consistently
thnoughout the regulations. 1In addition, we believe pro-
posed Section 807.214(a) must be stricken, inasmuch as the
definition of "hevised Cost Estimates" merely creates con-
tusion.

Even if permit revisions are required only when
material modifications to operations are requested, there

still must be some limit on the Agency's permit review pow-

er. The permit revision application in such a case should
not reopen other, unrelated, portions of the permit. Thus,
the new sentence in Section 807.209(b) must be added. This

i1s consistent with Section 702.183, which imposes the same
restriction relative to hazardous waste sites.

As proposed, Section 807.505(b) would subject an
operator to possible fines and penalties simply for filing
an application to revise a closure plan! Certainly the
Board would agree that good cause could be demonstrated to
the Agency, in most cases, to justify the filing of such a
per@it request less than 180 days before receipt of final
volume of wuste. NSWMA believes this section must be amend-

ed to provide such an opportunity to demonstrate good cause.




COMMENT NO. 5

SECTION 807.603 PERTAINING TO INCREASING FINANCIAL
ASSURANCE LACKS STANDARDS AS MANDATED BY SECTION
4.02 OF THE ILLINOIS ADMINISTRATIVE PROCEDURE ACT.

i

PROBLEM:

Strict compliance with Section 807.603 as written
would require an operator to become a financial analyst,
constantly monitoring costs, stock markets and his own fi-
nancial condition. 1Is an operator required to make daily

analyses of these factors and increase the total amount of

financial assurance by the slightest increment?

SOLUTION:

Amend Section 807.603 as follows:

Section 807.603 Upgrading Financial Assurance

a) The operator must maintain financial assurance
equal to or greater than the current cost es~
timate at-ati-times-exeept as provided in this
Section.

o

The operator must increase the total amount of
financial assurance so as to equal the current
cost estimate within 90 days after notification
by the Agency that any of the following mate-
rially affects the financial assurance required
hereunder:

1) Am A substantial increase in the current

cost estimate as shown by a revised cost
estimate prepared pursuant to Subparts E
and F; or

]

gl A substantial decrease in the value of a
trust fund as disclosed in the trustee's
annual evaluation required under Section
807.661(e).




3¥ A-determinatien-by-the-Ageney-that-an-ep-
erator-no-ionger-meets-the-gress-revenne
for-fimanetai-tegts-or;

4} Notification-by-the-eperater-that-the-op-
erater-intends-te-substirtute-atternate
finaneiat-assurance-:rnatead-e+-seif-in-

N suranees

c) The operator must substitute financial assurance
for self-insurance within 90 days after either
of the following:

1) Notification by the Agency that the op-
o erator’'s updated information pursuant

to Section 807.666(f) (1) demonstrates
that an operator no longer meets the
gross revenue or financial test and is
incapable of meeting sald test within
30 days,; or

2) Notification by the operator that he
intends to substitute alternate finan-
ci1al assurance for self-insurance.

DISCUSSION:

The operator should not have to increase financial
assurance unless there is a material adverse effect on the
total amount of assurance, taking into consideration all
relevant factors. The term "material" is one which is com-
monly used in connection with financial statements and one
which the operator can readily recognize or, alternatively,
can agree upon with the Agency. See also Comment 4,

We have also recommended that the factors enumer-
ated be geared to specific reports already required to be
filed under the requlations or customarily available to op-
erators. For example, in subparagraph (b) (1), both theé op-

erator and the Agency can easily determine 1 the operator




needs to increase his financial assurance when he has fin-
ished preparing a revised cost estimate and it shows a sub-
sténtial increase. Likewise, in subparagraph (b) (2), both
the operator and the Agency can determine whether additional
figzncial assurance is required when the annual trustee's
report demonstrates a substantial decrease in value.

The gross revenue or financial test should be
geared to the company's tax return as it is in Section
807.666 and the company should be given the opportunity to
meet the test before substitute financial assurance is re-
Guired, since fluctuations in financial data may not reflect
the true course of an operator's business.

The time for increasing or substituting financial
assurance should be triggered by notice from the Agency, ex-
cept in the case of subparagraph {(c) (2).

Subparagraph (b) (4), as written, presumes that
substitution of alternate financial assurance in lieu of
self-insurance will automatically require an increase in
financial assurance. Such presumption is invalid inasmuch
as all methods of financial assurance should give the Agency
equal protection. An ilncrease should only be required 1if,
after a review of all factors, such 1s warranted. What the
Board means here 1is that an operator must come up with an
alternate (not necessarily an increased) financial assurance

mechanism in this situation, and that is what subparagraph

(c) {2) now says.




COMMENT NO. 6

-

THE TIME FOR COMMENCEMENT OF INTERMEDIATE OR FINAL
¥ COVER OR OTHER CLOSURE ACTIVITIES, AND THE DISTINC-
TION BETWEEN "ABANDONMENT" UNDER SECTION 807.104
“AND "TEMPORARY SHUTDOWN" UNDER SECTIONS 807.503(c¢) (3)
. AND 807.506(c), MUST BE CLARIFIED AND MADE CONSIST-
== ENT.

PROBLEM:

Under current rules, a landfill operator achieves
"closure" of a site by placing 2 feet of suitable cover
(usually compacted earth) over the entire surface of each
portion of the landfill which has received all of the waste
it is permitted to receive. 'The final elevation is referred
to as the "final 1lift" in Section 807.305. The final cover
is to be applied not later than 60 days following the place-
ment of refuse in the final 1ift. Section 807.305(¢c). 1In
areas other than the final lift, that is, where the eleva-
tion is far below the final permitted elevation and land-
filling is expected to continue for some time into the fu-
ture, the only cover required is daily cover under Section
807.305(a), unless no additional refuse will be deposited
within 60 days, in which case the operator must apply 1 foot
of intermediate cover to that area. Section 807.305(b).

The Board does not propose to change these rules
in R84-22 (although the IEPA has proposed to change them in
R84-17). What the Board has proposed in R84-22 is a series
of rules for "closure" which appear to contradict the exist-

ing timetables for applying intermediate and final cover,




specifically, Sections 807.662(e) (2)(A), B807.663
(e) (2) (A), 807.664(e) (2) (A) and 807.665(e) (1) authorize the
Agéﬁcy to draw upon the financial assurance document when-

ever the site is "spbandoned, " which Section 807.104 defines

W

as the failure to initiate closure within 30 days after re-

"ceipt of the final volume of waste. what about the 60-day
provision in Section 807.3052 The operator may not know,

on the 30th day, whether the next load of waste is due in on
the 31lst or 35th or some subsequent date. Yet, the Board
would require him to initiate vclosure" (the term is not de-
fined -- does this include placement of intermediate or
final cover?) within 30 days after the final volume of waste
is received. Section 807.506(a) (1). There is great confu-
sion here as to whether the operator is in a "temporary
shutdown" phase or an "abandonment" phase or an "intermedi-

ate" phase.

SOLUTION:

Delete the Section 807.104 definition of "abandon-
ment," amend the section 807.104 definition of "final volume
of waste," and amend Sections 807.505(a), 807.506(a) (1),
807.503(c) (3), as follows:

Section 807.104 Definitions
”Abandenment“—means—the—fai&ure—to»initiate—e}e~

sure~withiﬂ~ae-aays—after~reeeipt—ef~the~“f&na}
velvme-of-wastes!




"Final volume of waste" means ¢the-tas¢ that quan-
tity of waste received by the operator at the siterx
requiring the application of final cover pursuant .
to Section 807.305(c). A quantity of waste is as-
sumed presumed to be the final volume of waste (1)
230 days after its deposit at the final 1ift; or

. 42) 60 days after its deposit at a lift other than
the final 1ift if the operator receives no addi-
tional wast: within 36-days-after-reeeiving-that
guantieyy; -hat time unless the operator demonstrates
that the-eperater he expects additional waste.
Waste arriving at the site for disposal in a man-
ner which is not controlled by the operator does
not affect the determination of when the final
volume of waste was received by the operator.

* * %

Section 807.503 Closure Plan

* Kk X

c)3) Steps necessary to prevent damage to the
environment during temporary shutdowns, in-
cluding the application of intermediate cov-
er as required 1in Section 807.305(b), 1if
the operator wants a permit which would al-
low temporary shutdowns of the site without
initiating final closure;

x Kk %

Section 807,505 Notice of Closure and Final Amend-
ment to Plan

a) An operator of a waste management site shall
send to the Agency a notice of closurec within
30 days after the operator 1s presumed to
have received his date-the "final volume of
waste" ts-received-at-a-waste-management-siee
for-et¥eatment;-aterage-or-disposais, as that
term is defined in Section 807.104;

x Kk X

Section 807.5060 Initiation of Closure

* Kk K




a)l) Within 30 days after reeeipt-ef giving the
required notice to the Agency under Sec-
tion 807.505 that the operator has re- .-
celved the final volume of waste; and A

wr

x k %

DISCUSSION:

e

P

The definition of "abandonment" should be deleted
-for four (4) reasons. First, this is a new provision, which
did not appear in the First Notice and, therefore, was not
discussed at the hearings.

Secondly, the definition is contrary to its dic-
tionary meaning. Instead of the term meaning non-use cou-
pled with the intent to desert, it is defined as a failure
to act within 30 days.

Thirdly, the term as used in the regulations needs
no definition, and may actually force the Agency into wait-
ing 30 days to claim a site "abandoned," when from the
facts, it may appear to be abandoned much sooner.

Finally, with the exception of Section 807.665(e)
(1), the sections in which the term "abandon" appears (Sec-
tion 807.662(e) (2) (A), 807.663(e)(2)(A), B807.664(e) (2)(A))
each contain a separate subsection providing for "failure to
initiate closure" as a means to invoke liability on the fi-
nancial assurer. Consequently, the definition of abandon-
ment results in a redundancy in the sections noted.

The recommended definition of "final volume of
waste" is more compatible with the long-standing use of

Seva

"final 1ift" as appears in Section 807.305(c). The defi-




nition should be clear when reading from a present point of
view rather than by hindsight. Based upon this definition,

the regulations specify time periods within which certair

Presumptions arise and certain acts are required by an oper-
ra

ater. As proposed by the Board, it is impossible for an

operator to know whether he is in compliance with the regu-
lations. For example, if an operator receives waste on Day
1 and places it on either the final lift or on an interma-
diate lift and receives no waste for 30 days thereafter, the

following Provisions come into play on Day 30:

1. Section 807.104 - Waste received Day 1 is pre-

sumed to be the operator's "final volume of
waste"

2. Section 807.104 - If he hasn't initiated clo-
sure, the operator isg presumed to have aban-
doned the sit.> and the Agency is authorized
to draw upon the financial assurance mechanism
provided by the operator. (Sections 807.662

(e) (2) (n), 807.663 (e) (2) (A), 807.664 (e) (2) (an),
807.665(e) (1))

3. Secticn 807.505(a) - Operator is required
to notify Agency that he has received his
final volume of waste.

4. Section 807.506(c) - Operator required to noti-~
fy Agency of temporary shutdown.

o

Section 807.506(a) (1) =~ Operator must initiate
the closure plan.

DAY 60

Section 807.305(c) - Operator required to com-
Plete final cover if final lift.

If our solution is adopted, the scenario is as
follows: Day 1 an operator receives waste, 30 days pass

and no waste is received. 1If the waste received on bay 1




was placed on the final 1ift, such waste is presumed to be
the "Final volume of waste" on Day 30, and on that day%the
opzrator would so notify the Agency. Section 807.505(a).
On qu 60, if not already done, the operator would commence
clg;ure activities under Section 807.506(a) (1). But if the
_waste received on Day 1 is not placed on the final 1lift, at
bay 30 no presumption would arise, no notices would be given
and no closure activities would commence, although an inter-
mediate cover would be required under Section 807.305(b) if
no additional waste is expected pbef~re Day 60. It would not
be until Day 60 under this latter sjtuation (intermediate
1ift, intermediate cover, no waste receipts for 60 days, no
expected additional receipts) that a presumption of finality
arises, and on that day the operator would sO notify the

Agency. Section 807.505(a) .

v




COMMENT NO. 7

THE TIME FOR POST-CLOSURE CARE (PRESENTLY 3 YEARS 3

% UNDER SECTION 807.318) SHOULD NOT BE EXTENDED TO
" 30 YEARS FOR A SITE WHICH CONTAINS A RCRA UNIT,
- AS SECTION 807.507(c) NOW IMPLIES.
PROBLEM:

Section 807.507(c) refers to an "entire" site,
which may contain a RCRA (hazardous waste) unit. Sections
725.217(a) (Part A, or "interim status," sites) and 724.217
(a) (Part B permitted sites) require post-closure care to
continue for 30 years after closure of hazardous waste
units. Presently, a non-hazardous waste unit need be moni-

tored for only 3 years after closure. Section 807.318.

SOLUTION:

Amend Section 807.507(c), as follows:

Section 807.507 Partial Closure

* k K

Post-closure care of areas formed by dividing
a site as provided in paragraph (a) shall con-
tinue until post-closure carc of the last such
area entire-site is completeds in accordance
with Section 807.318. -

(9]




COMMENT NO. 8

SECTION 807.606 PERTAINING TO "RELEASING“ OPERATORB
3. FROM ALL FURTHER CLOSURE AND pOST-CLOSURE RESPONSI-
= BILITIES SHOULD BE MERGED INTO SECTIONS 807.508 AND
’807.524, TO PARALLEL LANGUAGE PRESENTLY EXISTING IN
$§ECTION 807.604 "RELEASING" FINANCIAL INSTITUTIONS
_ AND TO REQUIRE THE AGENCY TO MAKE THESE DETERMINA-
TIONS WITHIN 60 DAYS.
PROBLEM:
gection 807.508 requires the Agency, upon submis-
sion to it of certain proof, toO wcertify" that a site has
been properly closed. However, nothing in Section 807.508
requires the Agency to act within any certain time, and
nothing requires it to "release"” the operator. on the other
hand, Section 807.606(a) requires the Agency, upon submis-
sion to it of the exact same proof, to vrelease" the oper-
ator from further closure requirements, and to do 8O within
60 days.
The same problem is presented with Section 807.524
(Agency ncertifies" that pusi-closure care plan has been
properly completed, buc is under no deadline to do so) and
Section 807.606 (b) (Agency vreleases" operator from further

post—closure reguixements, within 60 days of receipt of Sec-

tion 807.524 proof) .

SOLUTION:
amend Sections 807.508(b). 807.524 (a), 807.524(c),

807.604 and 807.606 as follows:




Section 807.508 Certification of Closure and

Release of Operator

* * % N

Within 60 days after receipt of said plan

sheets and affidavit, #if the Agency finds
that the site has been closed in accordance
with the specifications of the closure plan,

and the closure requirements of this Part,
the Agency shall:

il Issue a certificate of closure for the
site;

o

Notify the opera-or in writing that it
is released from the closure plan and
the closure requirements of this Part
and 1s no longer required to malntain
financial assurance for closure of the
site;

H

Irb
-+

Notify the operator in writing that
any applicable post-closure period
has begun; and

33 ) Provide the date the post-closure
care period begins.

Section 807.524 Implementation and Completion of

Post-Closure Care Plan and Release
of Operator

The operator of a waste disposal site shall
begin implementation of the post-closure care
plan commencing within 30 days of receipt of
a certification of closure pursuant to Sec-
tion 807.508.

Phe-Ageney-shati-certify-that-the-post-etesure
eare-perxiod-has-ended-when-re-determines:

1y Phat-the-pest-eitosure-care-plan-has-been
compietedsr-andy

2} @Phat-the-sitte-wilti-not-canve-future-yie- «-

lattona-ef-the-Act-or-this-Pares




Within 60 days after receiving affidavits from
the operator and a professional engineer that
post-closure care has been completed in accord-
ance with the post-closure care plan and the
requirements of this Part, the Agency will
certify that the post-closure care period has
ended and notify the operator in writing that
- he is released from the post-closure care plan
and the post-closure care requirements of this
Part and is no longer required to maintain fi-
nancial assurance for post-closure care of the
site.

|

&

5.

Section 807.604 Release of Financial Institution

The Agency wiii-agqree-+£o shall release a trustee,

surety, insurer or other financial institution
when within 60 days after:

* Xk %

Section 807.606 Release of the Operator

8y Within-60-days-after-reeeiving-affidavies
£rom-the-operater-and-a-prefessrenat-engi-
neer-that-ciesure-has-been-aceompliished-in
aceerdance-with-the-eieaure-pian; -the-Ageney
witi-notify-che-operater-ra-writing-that-i¢
19-ne-ienger-required-by-thra-Subpart-te
maintain-finaneral-assurance-for-etesure-of
the-partieutar-site;-untess-the-Ageney-has
reasen-te-betieve-that-etesure-has-net-been
rn-aecordanee-with-the-elesure-pians

bY Within-60-days-afeer-receiving-atfrdavies

frem-the-operator-and-a-professienat-engrneer
that-pest-eiosure-care-has-been-compteted-in
accordance-with-the-post-ciosure-care-ptan
and-the-requirementa-thia-Pare;-the-Ageney
witi-netify-the-eoperater-in-writing-that-:¢
is-no-lenger-required-to-marntarn-financiatl
assurance-for-post-ciesurc-eare-ot-the-sites
untess-the-Ageney-has-reasen-to-betreve-that
eortinued-post-elosure-care-ta-required-pur-
snant-to-the-post-ciosure-eare-ptan-and-this
Pare:

DISCUSSION:




A merger of the release provisions of 807.606 upon
certification of closure completes the cycle under Cerfgifi-
cgiion of Closure (807.508) and Certification of Post-
Cldé&:e Care (807.524) and avoids having to repeat language
regarding proof to release, which is the same proof required
to certify. It also brings the release provisions under the
same 60-day time limit.

Section 807.524(c) as proposed by the Board gives
the Agency unbridled authority to forever withhold a release
as to post-closure care with the open-ended standard pro-
posed 1in 807.524(c) (2), to-wit, "Agency shall certify . . =
care period . . . ended when it determines that the site

will not cause future violations." Such lack of standards

is prohibited under the Administrative Procedure Act.




COMMENT NO. 9

SECTION 807.661(g) (TRUST FUND - REIMBURSEMENT FO§
’% EXPENSES) SHOULD BE AMENDED (1) TO REDUCE FROM 60
® TO 10 DAYS THE TIME THE AGENCY HAS TO DETERMINE
\ WHETHER TO RELEASE FUNDS, AND (2) TO ELIMINATE THE
‘:;POWER OF THE AGENCY TO UNILATERALLY (AND WITHOUT
—- STANDARDS) WITHHOLD SUCH REIMBURSEMENTS ALTOGETHER.
-PROBLEM:

Section 807.661 establishes the trust fund mecha-
nism for providing financial assurance. The money deposited
in the trust by the operator is to be paid to the operator
(or to his subcontractors) upon completion of certain clo-
sure and post-closure work, much the same as a contractor on
any public or private job is paid periodically upon sub-
mitting a pay request to the owner showing what work has
been done by him and/or his subcontractors, and the value of
that work. The procedure typically takes only a few days to
complete. Yet,' the Board proposes to give the Agency 60
days just to determine whether the work in question was
done. The Board gives no explanation for this unusually
long time period, and no justification for it was presented
at the hearings.

Moreover, the Board contradicts the requirements
of Section 807.603 by providing in Section 807.661 (g) (3)
that the Agency may refuse to reimburse altogether for rea-

sons possibly unrelated to the standards appearing in Sec-

tion 807.603. See Comment 5.

SOLUTION:




Amend Section 807.661(g) (2) and (3) as follows:

Section 807.661 Trust Fund

i

* k k

) Reimbursement for closure and post-closure care
expenses:

* %k %

2) Within 66 10 days after receiving bills
for closure or pvost-closure care activi-
ties, the Agency will determine whether
the expenditures are in accordance with
the closure or post-closure care plan
or are otherwise justified, and if so,
it will instruct the trustee in writing,
within the same 10-day period, to make
reimbursement 1n such amounts. as-the
Ageney-speeifies-in-writings

3y It-the-Ageney-has-reasen-teo-believe-that
the-cost-of-elesure-and-pest-closure
care-witi-pe-significantiy-greater-than
the-vaiue-of-the-trust-fund;-tt-may-with-
kold-reimbursement-of-such-amounts-asa-x ¢
deema-prudent-until-it-determines-that
the-eperator-ts-no-ionger-required-te
maintain- “rnanetai-assdranee-for-etesure
and-post-ciosure-cares

Lo
-

1f the operator is required to increase
the total amount of financial assurance
pursuant to Section B07.603, the Agency
may withhold reimbursement of such
amounts as 1t deems prudent until the
operator complies with Section 807.603.

R




COMMENT NO. 10

SECTIONS 807.662 AND 807.663 (SURETY BONDS - 4 g
%& YEAR NONCANCELABLE TERM) SHOULD BE AMENDED TO o
- REFLECT WHAT KIND OF BONDS THE SURETY INDUSTRY
i WILL, IN FACT, UNDERWRITE.
PRagLEM:

The Surety Bond Guaranteeing Payment (Section
807.662) and the Surety Bond Guaranteeing Performance (Sec-
tion 807.663) both require the bond to be issued for a term
of at least 4 years, and shall not be cancelable during that
term.  In addition, the operator may simply elect not to ob-
tain substitute financial assurance prior to expiration of
either bond, in which event the term of the bond is auto-
matically extended for another year.

There is a serious question in the minds of the
members of NSWMA who have attempted to obtain such bonds
whether the surety bond industry will underwrite bonds on
these terms. The Board believes that these bonds will be
available to operators (Opinion, page 34) but the Surety
Association of Illinois, in its October 18, 1984 comment
filed with the Board in these proceedings (Opinion, page 3),
did not say that bonds containing such provisions would be

available.

SOLUTION:

Since the members of NSWMA should have available

to them a reasonable number of options for complying with




these regulations, and since the problem posed in this com-
ment goes to the economic hardship posed by the unavaiégbil-
iig of bonds as viable options, Sections 807.662 and 637.663
sh&yld not become final until additional merit hearings,
posslbly consolidated with the economic impact hearings or

with R84-17 hearings, have been held.




COMMENT NO. 11

THE LETTER OF CREDIT FORM (APPENDIX A, ILLUSTRA- %
§. TION E) CONTAINS NO REQUIREMENT THAT THE AGENCY

: CERTIFY THAT THE DEFAULT GIVING RISE TO THE DRAW
-~ HAS OCCURRED.

5

PéBBLEM:

The form requires the Agency to present to the
bank a statement certifying only that the amount of the
sight draft is payable "pursuant to" certain laws, not as a
result of the default of the operator. Similarly, the auto-
matic extension clause contains no standard for drawing up-~

on the instrument during the extension period.

SOLUTION:

Amend the signed statement to be presented by the
Agency with the sight draft to draw on the letter of credit,

to read as follows:

"I certify that the amount of the draft is payable
as a result of the failure of
to comply with pursuant-to
reyulations lssued under authority of the Environ-
mental Protection Act, I1l. Rew. Stat. 1983, ch.
111 1/2, par. 1001 et seq. and 35 I111. Adm. Code
807.664(e)."

DISCUSS [ON:

As with Comment No. 10, there is some question in
the minds of members of NSWMA whether the banking industry
will issue letters of credit in this form. There does not

appear to have been sufiicient testimony from the banking

industry at the merit hearings to justify the language ap-~




of particular significance ig the au-

pearing in this form.

tomatic extension clause, which deviates substantially:from

the standard automatic extension clause appearing in other
A

leE{ers of credit. The Board's form provides that the in-

strument can expire by its own terms On a given date, only

to be "revived" 30 days later upon delivery of a notice to

the bank stating that the operator failed; 30 days earlier,

to furnish alternate financial assurance to the Agency. The

bank is given no discretion in the matter. Compare the form

required under RCRA for hazardous waste facilities, 40 CFR

section 264.151(d), wherein it is the bank that has the

right to notify the Agency if it decides not to extend the

ljetter of credit beyond the current expiration date.

At the very least, the Board should solicit testi-

mony from the banking industry on the question of whether

such radical departure from standard language will make

these instruments difficult to obtain.




COMMENT NO. 12

. r
SECTION 807.666 (SELF~INSURANCE, OR "FINANCIAL gﬁ
i’ TEST") SHOULD BE AMENDED TO CONFORM TO THE RCRA
3. FINANC1AL TEST FOR HAZARDOUS WASTE SITES.
PROBLEM:

The USEPA, when it adopted the RCRA financial
test, did not limit its availability to a certain select
group of businesses. Instead, the federal government con-
sidered only the financial strength of the company wishing
to comply by means of the financial test, which such finan-
cial strength could be demonstrated through compliauce with
the tangible net worth requirements and ratios or bond rat-
ings appearing in 40 CFR Section 264.143(e). The nature of
the company's business was, and is, irrelevant, at least in-
sofar as hazardous waste sites are concerned.

The Board states that it has derived its self-
insurance option from the RCRA financial te:t (Opinion, page
37). However, even though these requlations apply only to
non-hazardous waste sites, the Board has decided to make its

self-insurance requirements more restrictive than the RCRA

financial test by including a "gross revenue test" at Sec-
tion 807.666(d). It makes little sense to allow companies
deriving less than one-half of their gross revenues from
waste disposal operations to use the RCRA financial test for
hazardous waste sites, yet deny the availability of that op-

-

tion to them in Illinois relative to non-hazavdous waste




™ * ey

sites. If anything, it should be the other way around;  the
requirements for hazardous waste sites should be stricter

tBan those for non-hazardous waste sites.
1

SOLUTION:
- Delete Section 807.666(d), as follows:
Section 807.666 Sglf—insurance for Non-commercial
Sites
* * W

4y 6Eross-revenue-testr~-Fhe-operator-must-demon-
strate~that-tess-than-ene-haté-of-its-gress
revennes-are-derived-from-waste-drsposat-op—
eretionss
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INinois Environmental Protection Agency - 2200 Churchill Road, Springfield, 1L 62706

(217)782-5544

p.C.#|

Hune 24, 1985

Kathleen Crowley

Hearing Officer

IMTinois Pollution Control Board
State of I11inois Center

100 W. Randolph, Suite 11-500
Chicago, I11inois 60601

=
1]

R84-22 Docket D

Dear Kathleen:

Enclosed is a letter IEPA received from the City of Champaign
suggesting clarification or elimination of Section 14 of the trust
form agreement contained in Appendix A, I1lustration A to the
financial assurance requirements contained in Part 807, Subpart F,
I recommend that this suggestion be addressed as part of the new
Docket D,

Sincerely,

Goy P K

Gary P. King

Senior Attorney

Enforcement Programs

Division of Land Pollution Control

GPK/1m
Enclosure

cc: Frederick C. Stavins




CITY o CHAMPAIGN =

FREDERICK C. STAVINS
102 NORTH NEIL STREET CHAMPAIGN, ILLINOIS 61820 (217)1351-4471 - CITY ATTORNEY

KATHRYN L. SAMUELSON
- ASSISTANT CITY ATTORNEY

CARL NISERMANN
- ASSISTANT CITY ATTORNEY

June 17, 1985

Mr. Joe Svoboda, General Counsel
I11inois Environmental Protection Agency
2200 Churchill Road

Springfield, I1linois 62707

: Re: Section 4 and Section 14 of Trust Agreement
Dear Mr. Svoboda:

Recently the Board promulgated rules with respect to financial assurance for
closure and post-clos~~e care of waste disposal sites. Attached to the rules
are various forms, among them a form of Trust Agreement. It appears to me
that there is a conflict between Section 4 of the Trust Agreement and Section
14. Section 4 indicates that payments from the fund can only be made by order
of the I.E.P.A. director. Section 14 indicates that the grantor (operator) can
give orders, requests and instructions to the Trustee and that the Trustee can
act on these orders, directions and instructions. Section 14 would seem to
allow the operator to request the funds. I suggest that Section 14 be
clarified or eliminated from the Trust form. If there is a different
interpretation of these Sections that I have referred to, or a revision,

I would appreciate hearing from you at your earliest opportunity.

Sinceri;j¥;ﬁyrs,

Frederick C. Stavins . D
ecer cCEIVE
City Attorney F_NFORCEMENT PROGRAMS

ey 191989
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