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OF 111E STATE OF ILI,INOIS 

r.J)NSANTO Ol\1PANY t 

Petitioner, 

"V8-

ILLINOIS ENVlruh~NTAL 
PROfECTtON AGENcY nnd 
JOHN E. NORTON, 
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NO. P('"13 8 S -1 9 

MOrICE OF JHLINO 

TO: JS17leS A. Geocar is 
Jenner & Block . 
One ~BM Plaza 
Chicago, IL 60611 

William D. Ingersoll 
Illinois Environmental Protection 

Agency 
2200 Churchill Rd 
Springfield, IL 62706 

Please take notice that I have today flied with tho Clerk of 

the Pollution Control Board ot the State or Illinois Respondent's 

Post Hearing Brief, a copy of which is being served on you with 

this Notico. 

DATED THIS 19th DAY OF August 

LAW OFFICES 
John E. Norton & Associates, P.C. 
100 West Washington Street 
POBox 565 
Belleville, IL 62222 
(618) 235-1550; 271-3570 

19B5. 
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Petitioner, 

-vs-

ILLINOIS ENVIRONMENTAL 
PROTECTION AOri.N(."Y and 
JOHN E. NORTON, 

Reaponden t • 

NO • pcn 8 5 - 1 9 

.JU!SPaIDRNT IS PqST UHARI NO DRI H!L 

StMtARy OF AB.GURMKNT - -
Th is rna tter began when Responden t John F.. Nor ton « Assoc i n-tes 

made it request. under the Freedom of Information Act for 

information from Monsanto's aIr, water and land files. The 

request was made in November, 1984 and is just now coming before 

the Board. Although petitioner in this prooeeding claims that 

there are only 3 documents out of 2,400 which were submitted 

which are of the subject ot the pre30nt dispute, there is a far 

greater overriding principle at stake. To allow trade secret 

determination for these three documents would mean a complete 

evanescence of Section 7(d} of the Environmental Protection Act. 

Illinois Revised Statutes, Chapter 111-1/2, Section 10007(d). A 

reversal of the Illinois Environmental Protection Agency's ruling 

denying trade secret determination would in fact make part of the 

pollution control board's function obsolete and render the Act 

itself useless. A ruling in favor of Monsanto would make 

disclosure of the quantity and identity of substances as set 

forth in 7(d) meaningless and there would be no protection for 

the public. 

F-



~2 -

Respondent John B. Norton & Associatos 18 a Delleville law 

firm which represents over 300 very poor people In the ~Ish City 

area of Hast St. Louis, Illinois. Those people have been 

subjocted rupeatcdly to hazardous chemical emissions by Monsanto 

in addition 'to other chemical comtl8.nies. \\nen the residents of 

the surrounding areas flock to the hospitals after the hazardous 

emissions, the doctors and nurses or the hospitals throw up thq1~ 

hands in despair t.or lack of knowledge as to the nature, amoun-t 

or composition of the chemical exposure. The Law Offices of John 

E. Norton & Assooiates has brought suit against the various 

chemical companies involved in an attempt to stop this callous 

disregard for the lives of people and in so doing, has mndc a 

Freedom Of Inror~tion Act request concerning hazardous and toxic 

emissions for all three chemical companies. Respondents contend 

that it is the purpose of the Environmental Protection Act to 

allow complete disclosure of these hazardous substances to the 

pub iic. 

There is no dispute on either side that Monsanto has 

presented information which is protected as a trade secret and is 

confidential under Sections 7(a) and 7.1 of the Environmental 

Protection Act. 11110018 Revised Statutes, Chapter 111-1/2, 

Sections 1007(8) and 1007.1. There have also been stipulations 

to the effect that Monsanto has met all procedural requirements 

for making a proper trade secrets claim. 
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Respondents contend that the aforo8old information is and hRS 

been public in nature and is discloscftblc under Seotion 7(d) of 

the Environmental Protection Act, which requires disclosure of 

"tho quantity and identity or Substances being placed or to be 

placed tl in hazardous waste facilities. (See Illinois Revised 

Statutes Chapter 111-1/2, Section l007(d).} This exception to 

the confidentiality provisions must apply to the intol'mation at 

Issue here lor e va~iety 01 reasons. First, Monsanto should no+ 

be abie to 

changing its internal policy regarding waste disposal. Secondly, 

the information provided by Monsanto which Is equated with 

"quantity and identity" of substances being placed or to be 

placed is grossly in8d~qunte for emergency response unless one is 

in possession of a virtual library of safety material and 

furthermore gives absolutely no information as to possible long~ 

term hazards. Third, While Monsanto claims that they no longer 

,~~ usc.a incineration facility, and Indeed did not build one, the 

wast~s that were to be disposed of in this incinerator are still 

present. Lastly, MOTJSanto has incorporated permits which are no 

longer active into still active permits which can be and may be 

used at any time, because the incorporation is still in effect. 



BBSPaIDRNT nAS STIPULATlID TO A TRADB SRCRB'l' DETERMINATION 
- " - .. P6,R mE M~BR'.AL iN (~STI~ 

Both the IBPA and the Law Offices of John E. Norton & 

Associates have stipulated that the information In debate is of 

C orrme rei a 1 v 8 1 u e to Mo n s n n to I S C omp e tit 0 r s n n d t h 8 t Mo n S 8 n to h ~:s,.,. 

met the procedural. requirements for making 8 trade se~ret <'him 

for this information. Transcript of Proceedings in Monsanto 

Compa~)' v. lEI'>'A 8.~d John E. Norton, PCB No. 85-19, June 11, 1985 

'····~-(hereinafter cUTr.1I at 9). Therefore, this information is 

protected under Section 7(8) and 7.1 of the act unless Section 

7(d) of the Act mandates its disclosure. 

l..L. 
'-'lIB INFORMATICIf REGAIIDING THE INCINERATOR PALLS UNDER 

mB ~gcT)OO 'lId)' RULE MUm MANDATES DISCLosUuE 

Seotion 7(d) of the Environmental Protection Act provides 

imoortant guidance in considerin~ the nature of recorded .. "" - -
information that is trade seoret or confidential. Section 7(d) 

reads as follows: 

Notwithstanding Subsection A above, the quantity and 
identity of substances as being placed or to be placed in 
landfills or hazardous waste treatment, storage or 
dis p 0 sal fa c iIi ti e s, and the name 0 f t 1I e g e n era tor 0 f 
such substances nmy under no circumstances be kept 
confidential. Illinois Revised Statutes, Chapter 111-
1/2, Section 1007(d). 
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Monsanto begins by ct ling cases that supposedly mandale 8 

"narrow" oonstruction of thc 7(d) pr~Yision which by its own 

terms plainly states that certain substances "fAAy under no 

clrcumstanoes" be kept confidential. See Peop.l.o VB. 9horles I.#..!l..'LY 

Clr(!u1atingC~mlQanYI 11 Ill. 2d 168,161 N. E. 2d 112, (1959), 

County at Will vs. Arcola Midwest Corp., 45 Ill. App.3d 656, 359 

N.B. 2d 1245 (3rd Disl. 7.917). These cuses mandate strict 

construction of ~xceptions to statutory rulings i net a 1l!li.~ 

construction. Indeed. the word "narrow" fails to appear anywhere 

in 01 thiH case and one would gather from the strong language of 

7(d) that "trade secrets" are the exception and disclosure is the 

rule, and that rule, by Monsanto's own admission, should be given 

a broad construction. 

Even though Monsanto contends that protection of its trude 

secrets is more important than public safety, even a limited 

reading of Section ?(d) would require disclosure of the contested 

information. The reading of Section 7(d) in the manner that 

Monsanto recolTlllends would mean that "hn.mi rar.. 1 ...... _ ..... ",a.&. companies could 

merely state generic or trade names of hazardous wastes in such 

documents as annual reports and waste manifests and would mean 

the complete evanescence of Section 7(d). 

Monsanio contends that Section 7(d)'s coverage of substances 

"being plaoed" or "to be placed" in hazardous waste faoilities 

does not include the information at issue here relating to 
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facilities that were never built or to manufaoturlng processes 

not currently In existence. (See Petitioner's Drief page 2.) 

Instead. It contends thot Seotion 7(d) applies only at tho point 

which a substance is sbout to be moved off site for disposal and 

intormation associated with that oCt site disposal is submitted 

to the IF.PA for a permit. (See Petitioner's Brief, page 5.) In 

support of that contention, it sites the case of OutboargMari~. 

CorD~rn ti on v,s. tEPA nnd ArnOt i can Tox i c Di ~posa 1 J 1 nc. t PCB 81f:. 

1.[. Monsanto's relia.nce on those propositions is misplaced for 

severa 1 impor tan treasons. 

Monsanto claims that because it did not build an Incinerato~ 

it, therefore does not have to give the information associated 

with waste to be disposed o~ in that incinerator. On direct 

examination, Monsanto's own witness, Mr. Andrew Quick, testified 

that sixty percent (60%) of the wastes which were generated at 

the Krurrmrich Plant and which were to be disposed of in the 

incinerator are still being generated at that plant. T.R. at 29-

30. Since the same is waste being produced, that waste would be 

detailed in the permit for the incinerator. Respondent is not 

concerned about the proposed waste from the incinerator, but the 

wastes that were to be disposed of in the incinerator. These 

active wastes are still posing a haz .rd to the surrounding 

comnunity and should be disclosed. 
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I n add i tI 0 n, the s c we. s t e 8 are r i n tl 1 inc amp 0 S i ti 0 n n n d n r e 

roady (or disposal. Indeed, petitioner already knows ,~hcr~ the 

wastes nre to bo sent. (Soe Exhibi t J - Pet it ionor' s Amended 

Petition.) In Qutbonrd Marino, the wastes were not ready to be 

disposed ot, nnd in fact the materials were not even wastes, but 

Lesidues to be stored. 7he Important distinction to make is that 

waste that is ready to be "disposed of" or Uto be placed" cannot",~, 

be a It ere d • I nth ~ Ou t boa r d Ma r i n e cas e the sub s tit n c e co U 1 d hit v e 

been altered before it was "disposed of" or "to be placed", 

therefore rendering it nonhazardous and not subject to 

disclosure. The Pollution Control Board's ruling in .I)utboard 

Marine was that the residues simply were not ready to bf.) 

placed. Here, the material is in its final form and is n wa:lte 

ready to be placed in a definite location. 

Another major distinction in Outboard Marine, is that the 

Outboard Marine company had to apply for an additional permit 

before disposal would be allowed. In Monsanto's ease, the wastes 

are ready to be placed with no additional permit required. 

Because sixty percent (60%) of these wastes are still present and 

being disposed of at the Krummrich Plant, the wastes are 

certainly going somewhere. In Monsanto's Exhibits I and J of 

it's Amended Petition, it is apparent that Monsanto not only 

knows what waste is "to be placed" but knows where it is to be 

placed. 
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Fur the r mo f' eft III e f1 n a 1 (! 0 n d i ti 0 n 0 f the sub s tan c e 5 her C II r e 

determined Rnd flnul. Thus, tho classification «wasto". In the 

Oy tt,l08t:9 l\1g,d n8 calle, the Po 11 u Ii on Con t ra 1 B06 rd oor rae t 1 Y 

dofined the substances in question as residues which were not 

flnal state of the substanoes and were subject to change or 

alteration. 
F-';~t-- ~~ --~ 

Because there i~ no other operating permit application whi~h 

:nust be flIed, bec,Buse the waste is in a final condition and to 

be placed, because !oonsanto knows where the waste Is going to be 

placed, and more i~~ortantly, because this waste is still being 

placed, Section 7(d) must be applied. In Outboard Marine, the 

foous was on anticipated residues and sludges from the process. 

In this case, the focus is on actual wastes which are unalterable 

which are to be placed and in fact which are being placed. 

Monsanto also contends that because it withdrew the waste 

permit application tor the incinerator the nature of the 

information is now nonpublic. Monsanto also contends in it's 

brief on page 7 that; 

"Several of the wastes listed in A-R Exhibit 21 as being 
from the Krummrich Plant no longer are generated due to 
the closing of operations that produced these wastes." 
'f.R. 29-30. 

· ::~, 
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Wh n l Mo n s n n to" B. its tome n t Ion i s \ h it t r i f tee n (1 5) 0 f the 

twenty-five (25) WQslos generated In accordance with that permit 

are still being generated. Not only is Mon~~~~~ asking the Board 

to BIlow it to unilaterally change the nature of public 

information by its own internal policy decisions but it is asking 

to Board to carve out an exception for wastes for which arc still 

being generated at that plant • 

.!!..L. 

11m SANTOFLRX PROCESS IS STII.L roYHRF1; UNDER PERMIT 
AND~ AND IS NO;r WITImRAWN 

Similnr to th~ incinerator issue Is Monsanto's contention 

that the Santoflex process never implemented at the Krurnnrlch 

plant by virtue of policy decisions, but which nre still possible 

to implement, should not be subjects of disclosure. By the 

testimony of it's own witness, Mr. Andrew Quick, Monsanto stated 

that the application for the Santoflex Processes which were 

detailed in A.R. Exhibit 16, were incorporated int·) A.R. Exhibit 

17 and the permit therin. T.R. ~e·47. I~ additiont Mr. Quick 

testified that for all intents and purposes the same wastes were 

being produced. T.R. 46-47. In simpler terms, Monsanto can 

effectively use the process delineated in A.R. Exhibit 16 because 

the permit was incorporated in A.R. Exhibit 17. Any attempt by 

Monsanto to intimate to the Pollution Control Board that this is 
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a process which never could be implemented is grossly mlsloading, 

be(!'llUSe this process may be implemented tomorrow. It the Hoard 

sid\lS with Monsanto on this issue the wastes (rom thc Snntoflex 

process In A.ft. Bxhlbit 16 will never be disclosed even though 

they are covered under an active permit. This Is procisely the 

type of abuse which the Act was designed to prevent • 

.!Y..:. 
t.DfSANTO'S DRSCRIPTI<»J OF TIm MATERIALS AND SUBS'fANCES 
IN ~TloN DOES Nal' SATISPY THB IDENTITY AND ~ITY 

~~ '1t!!t ~®TM!g§ BHijUIR!{MRNTS OIl Sl@TIOO 'l--.!L 

Both in its argument before the hearing officer nnd in its 

brief, Monsanto represenis that it has provided adequate 

information to the public to satisfy the strict ~identity and 

quantity of the substance" requirements of Section 'I(d). In its 

brief on page 8, Monsanto erroneously states that: 

"None at the documents at issue are associated with the 
author~zation for actual disposal of waste, which is the 
point at which substances fall under Section 7(d)." 

Monsanto would have the words "actual disposa}f' replace the words 

"being placed" or "to be plrwed". The Outboard Mar inc case 

clearly does not say this, and Monsanto's attempt to substitute 

its language for the ruling of the Board is grossly misleading. 

The actual quote in Outboard Marine is that: 

"In contrast, the focus of Section 7(d) is on the disposition 
of the waste stream snd its actual content or identity". 
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The focus is on the {lctM.l,P.qntent or identity of the wast(~ .'lnd 

not that it is re~dy (or actual djsPQs.al. The actual content of 

the waste Is determined tn Monsanto's OSSG. In Outboard Mgrinq 

It was not. Monsanto is secking to attempt to substitute tho 

words "actual disposal" for the words "nctunl content or 

Identity" in an undcrhilndcd effort to push through n major policy 

shift. In short, Monsanto is going for the "home run" nnd is <'''''''­

trying to sap the life's blood aut of the 7(d) standard. 

In addition, on page 9 of its brief, Monsanto states that: 

"Section 7(d) requires disclosure of only the basic quantity 
and identity of substances being disposed In hazardous waste 
facilities. It does not require disclosure of extensive 
details and data about the waste c~rnpos~tlon beyond basic 
quantity and identity." 

MO~Sf,\nto has used the word ubasic" twice in its opening 

par~graphJ although the word "basic" is nowhere to be found in 

SecUon 7(d). Monsanto has stated that in drafting the 

legislation, the legislature could have used broader language to 

require that ~ information or data relating to waste data be 

disclosed. However, Monsanto is trying to read the word basic 

into the 7(d) standard even though the legislature never put it 

there. In fact, in the next three pages of its brief, Monsanto 

uses the words "basic identity" no less than eight times. 

"Monsanto has no objection to disclosure of basic identity of 
substances ••• " 

"The information Monsanto seeks to protect goes beyond the 
~ll~ identity ••• " 

"If the legislature intended that more than the basic. 
identity ••• " 
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consideration was drinking WfttC( or a lethal dose of chlorine. 

This Is something the public surely has a right to know. 

Monsanto also contends that the tnste chemical names on the 

manifest and identifying numbcr~ 1l110w for reference to "roadily 

avallable~ publications regarding ~nergcncy response, such as the 

"U.8. Department of Transportation Handbook". Soe Petitioners 

Amended Petition, paragrllphg 14-16. Given the compie:dty of' 

these books, in order for the public to formulate a proper 

responsc, they would all have to be industrial hygenists and also 

have to be carrying with them all the matcrials in order to be 

able to understand the responses discussed. 

Mr. Storms also testified that different substances listed in 

the same category have different toxicity levels and carcinogenic 

qualities. T.R. 95-97. However, when specifically asked about 

general responses given to different substances in the same I.D. 

number, however, could not name the response given. T.R. 96. 

However, in all his testimony, both on cross examination and 

recross examination, Mr. Storms made no claims as to the 

information provided in any of the manifests or publications by 

the U.S. Department of Transportation 8.S related to long range 

health or environmental ~mpucts. T.R. 98-99. However, when 

asked by Mr. NOl'ton on cross examination, Mr. Storms stated that 

it was certainly foreseeable that there could be long term 

environmental impacts on both human b~dng6 and plant life if an 

emergency was not f2sponded to properly and it would be 

tti 
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oonceivable that there would be onvlronmental oCCeols even If the 

emergency WOffi responded to properly. T.R. 108-109. Mr. Storms 

a1s6 admitted on cross examination thnt the concentration of the 

material was one !nctor to be considered in forming an emergency 

response, See T.R. 113, but thon stated that ooncentration 01 the 

material was nowhore listed on the manifests or publications 

provided. T.R. 117. In addition, Mr. Storms stated that in 
;;,.<n ~ 

transportation of the materials, thero could be some emissions 

into the air and with some materials there could be long term and 

long range health and environmental effects. T.R. 115. 

Mr. Storms also 8~rced that there could be emissions Into the 

air during either the manufacturing process or during thEl process 

from manufacturing to go into storage tanks or tankoars rOl' 

transportation. T.R. 115. All the foregoing testimony 

emphasizes Respondent's position that if these emissions occurred 

over a long period of time, as happened in the Rush City area, 

the long term environmental impacts would certainly be 

s i g n if i can to Wh a t Mo n san t 0 1 sad v 00 a ti n g i s t hat the s e h a z a r d s 

are of no concern and should not be dealt with but rather glossed 

over. In its brief on page 12, Monsanto states: 

"Mr. Storms testimony related to the Rripclpal hazard of 
ooncern in the transportation of these substances to waste 
disposal sites, accidental release in loading) transit and 
unloading. The transportation containers for these wastes 
are well designed and well sealed, thereforet low emissions 
that would cause chronic health effects should not occur. H 

__ iIIIiII ............................... ----.................... ---- - ._ .. " __ c __ 
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As long 8~ the materials are kept in trucks and railroad 

cars, which are Impregnable nnd never break, i'Ymnsanto 8008 no 

problems. However, its own witness admitted UH~t leaks could 

occur during transportation llnd that emissions over a long period 

of time could well cause chronic h&alth eflects. T.R. 115-116. 

The idea that transportation contaIners for the wastes nre wall 

designed and well sealed has absolutely nothing to do with t .... ~B 

hearing. When Monsanto 8ttHts designing tank cara, pcrhaps"lhen 

it can vouch for their safety. To say that Mr. Storms testimony 

is uncontradicted, as petitioner does in its brief on page 11, is 

hardly believable when hc SQntradlats himself on numerous 

occasions as respondent has Just demonstrated. 

Lastly, respondent attempts to discredit. the testimony of the 

I.E.P.A.'s witness, Mr. Greg Zak, by stating his testimony was 

equivocal on the issue of who made the determination that the 

detailed information in Exhibit 21 was information constituting 

the quantity or identity of substances being placed or to be 

plaoed in hazardous waste facilities. Before the question was 

even asked, Mr. Zak stated that the standard procedure for a 

sit u a ti 0 n 1 ike t hIs wo u 1 d be f 0 I' the tee n n i cal s t a f f tor e fer 

this type of situation to th~ Jegal staff of the I.R.P.A. for a 

legal determination. T.R. 181. Mr. Zak then stated it was 

diffivult for him to tell connsel exactly what his polioy would 

be or what the I.E.P.A's podcy would be since it was a legal 
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question and he was a technical person nnd would normally defer 

to his legal staff. 

In tact, Mr. Zak answered "Yes" to counsel's quostion even 

before coutlStll was fiilished and ony attempt to discredit his 

answers on these questions should not go to the credibility of 

the witness. Respondent is simply attempting to cloud the issue 

by cross examining a witness on n permit review with which h~·had 

nothing to do. T.R. 184-185. Mr. Zak did not make a personal 

determination of the detailed waste composition or that the waste 

composition information constituted the identity ot substances 

being placed in land fills or hazardous waste treatment 

facilities because that was not his job. Counsel asking the 

question knew in advance who the permit reviewer was (T.R.185) 

and merely asked these questions in an attempt to mislead the 

witness. All these questions were posed over strenuous objection 

by Mr. John Norton. 

CXl{CLUS ION 

The purpose of the Environmental Protection Act is to prevent 

exposure of the public to hazardous emissions, and to provide the 

public with the knowledge they need to formulate responses to 

dangerous situations. Monsanto is seeking to justify 

nondisclosure of public documents now claimed as trade secrets 

because they no longer use the process 01 tools involved. In 

fact, What is important and relevant are the wastes involved, and 

those are still being produced at the plont. 
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In addition, Monsanto must not be nllowed to wate,- down the 

standard of "quantity Rnd identity" in Scot ion 7(d) by reterring 

the public to Its Annual Report. waste manifests or 8 myriad of 

publications which are not readily available and which aro even 

less understandable by the laymalt. By olalming that these 

prob 1 ems pose no real dang,H to the pub 1 i c. Monsan to I s seek I ng 

to effectively discharge th(l' Board from its obligation to 

interpret Section 7(d) and to render Its function useless. 

must not be allowed to happen. 

LAW OFFICES 

Respec ~~lY submi t t e~,.-/ 

----·-ck-- (- .~~ 
~ E. Norton & Associates 
By: Thomas C. Rich 

John E. Norton & Associates, p.e. 
105 West Washington Street 
Post Office Box 565 
Belleville, Illinois 62222 
(618) 235-1550; 211-3520 

CERTIFICATE OF SERVICE 

This 

I, Thomas C. Rich, certify that I have caused ~opies of the 
fo~~going Respondent's Post-Hearing Brief to be &en\ to William 
Ingersoll, Illinois Environmental Protection Agency, 2200 
Churchill Road, Springfield, Illinois 62706, and to James 
Geocaris, Jenner & Block, One IBM Plaza, Chicago, Illinois 
60611, by U.S, Mail with first class postage fully prepl'J4.on 
August 19, 1985. -::l.< L 'k"- 0 
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