
BEf'Oli\l:; THB POr.t.U'I'lON CONTHOL 
01' 'l'Hr: STA'r;t~ 01-' !l.l,INOrS 

MONSANTO COMPANY', 

Petitioner, 

v. 

ILLINOIS ENVIRONHlmTAL 
PRO'1'gCTION l\m~:NC'l and 
JOHN E. NOR'rON, 

fl!ospc'IIlden ts. 
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) PCB 85-]9 
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Hr. John E. Norton 

_'~i& 

l~C: ~1r. Rici1ard i!. carlSO!l 
and Mr. JOSGph Svoboda 
ILI,INOIS ENVIRONMENTAL 

PROTECTION AGENCY 
220n Chp}:'chiJ.l Road 
Springfield, IL 62706 

,}'OliN E. NOR'I'ON £. ASSOCIATES, 
P.C. 

l05 W. \-ldsh..ingtoli Str(~et 
P.O. Box 565 
Bellevi3le, IL 62222 

PLEASE TAKE NOTICE that I ha~e today filed with 

the C)erk of the Pollution Control Board of the State of 

Illinois an Amended Petition fo}.- Heview of Adverse 'I'rade 

Secret Determinations, a copy of which is attached hereto. 

Dated: March 14, 1985 

James A. Geocaris 
G,;lbrielle Sigel 
Jl~NNER & BLOCK 
One rBr1 plaza 
Chicago, Illinois 60611 
(312) 222-9350 
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Patricia Tylor Jossey, on oath, 0tatcs that Dha 

c.~(J.u6ed copiot5 of the foregoi ng lummded Poll t ion for RtJV ie' .... 

of J\dver.~H~ 'l';eadc Sacret OctOl~minat i(}nl~, to be placed 1 n 

First Class U.S. Mail, postage prepatd, to rdchard ,1. Cari:<lon 

awl Joseph Svobodi', Il.linoif.6 Environmental Protection i\qcncy, 

2200 Churchill Rcad l Springfield, IL 62106 and to John E. 

Norton, .John E. Norton & Associates, P.C. ~ 10~} \'1. vlashinqton 

Street, P.O. Box 565, Belleville. IL 62222, on Thursday, 

March 14, 1985, bef9re the hour of the 5:00 p.m. 

subscribed and Sworn to 
before me this 14th day 
Of('i.'""'f~-" -} ili'"'c:. )."lU~ lJ.U., c- ~o,., .. 

I~Jl .............. ,..,7~'~·· I ~ . \, . 1/ 

}r'"' ;VLtl-- I J f VljV/'v'C(//L_~ 
--'Notary Public ~7J 
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8E~oaE '111E rOI.l.lITtON COWTfWi. iliOAR!} 
OF 'l'Ht ST1\'TE 0.' lU .. IJlOlS 

Pcti tic.mer I 

v. 

ILLINOIS £NVIRONMR~"1'AL 
PROTECT10N AGENCY and 
JOHN E. Ni)Rl'ON, 

~ 
) 
) 
) PCt\ $:15-19 
) 
) 
) 
) 
\ 
" ) 

\1f;JHFl'F.D A.MJ.:NDED P1'~Tl'X'lON F'(jR REVIEW GF 
ADVP:RSE TRADE SECRET OETE.RJ.UNATIONS 

-..--,--.~- -----~-------

Monsant,,;) Company (!lMonaant"~:), .'lj' i t.s atto1"n .. ~ys! 

.. lames A. Geccaritl, Gabrielle Sigel and Jen.lei': &. Block, 

pu~s'lan·t to Saction l:~. 250 of the Pollutj.on Control Board 

Prt'cl:loures for Idfmtifying and Protecting Tl'~d~~ Secrets, 

35 Ill. Admin. Code Part 120, and this Boardls <.)rdar of 

February 2;0, 1985 in this C<ise, hereby petitions the Pollution 

Cont:rol f,oax'd (UBoard lt ) for review of advers~~ tradl~ secret 

determin~t.ionB of the Illinois P;nvironrnental Protectit.')v 

Agency (IIIEPAIt) against Monsanto, in 8.1pport of its petition 

for revie~, Monsanto states as follows: 

I NTRODUCT!ON 

1. On January 111 1985, the IEPA made an adverse 

ruling on certain of Monsanto t s requests for trade secret, 

determinations. Specificalll" the IEPA determined that, 

pursuant to section 7(d) of the En\tircIP.mental Protectio).) Act 
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(~Act~), Ill. Rev. Stat., ch. III 1/2, § l007(d), Monsanto 

coul.d not hnve t.rada nect'at determinations for certain data 

de$cribing characteristics of Monsanto's waate product6 as 

referred to in Mon~antols Applicntion Numbers 84060008, 

84010045, and li!}0010:4. (Copies of the IEpt~16 determinations 

are attached to this ~"etition a\~ Exhibi t A for Application 

Nos. 84060008 and 84010045 and E~hibit B for Application 

No. 18001004.) 

2. Section 7\d} of the Act, provide~: 

Notwi thut.andiuq subsection (a) above 
{referring to non-disclosure of trade 
secrets]" the qu,mtit.y and identity of 
substanc~s being pla'.::ed or to be placed in 
landfi.lls or hazar-dous waste treatment, 
stora~,e or disposal faeili ties, and the 
name ()f the \lennra tor of such subsantances 
may under no CirCIl1tstances be kept confi­
dentiall. 

Ill. Rev. Stat. ch. 111 1/2, § 1007(d). 

'l'HE CONTES'I"ED APPLICATIONS 

3. In respo::nse to the IEPA's August 2, 19614 

Noti-7.e of Heq\:,est for Trade ',ecret Claim Justification, on 

Septem\),er 28, 1984, Monsant.Q requested trade secret determi­

nations for approxh'lately :,400 pages of Monsl;mto articles, 

many per,mi t appl ications. (Monsanto I s letter requesting 

trade secret determinati'.>Os is attached to this petition as 

~xhibit C.) un January 11, 1985, the IEPA disalJowed trade 

s\~cret status on portions of three of Monsanto 1 ... ;; permit 

applications. 'Xhese three application~ contain specific 

details of the cht'mical composition, physical properties, 

and transfer methods of certain of Monsanto 1 s liq'llid and 
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Bolid wates. The IEPA stated that these articles contained 

disclosable infortn.cr.tion under section 7 (d) and refused to 

allow trade secre't status. 

A. Appli.cation No. 18001004 

4. In Application No. 18001004, Monsanto submitted 

a detailed multiple page chart to the IEPA as part of its 

application for a permit to build an incinerator at its 

W.G. Krummrich Plant in Sauget, Illinois. Monsanto planned 

that the incinerator would process wa~tes from the Krummrich 

Plant and from anqther plant and research facility in st. Louis, 

Missouri. Subsequently, Monsanto decided not to build the 

incinerator and withdrew the permit application. The was·tea 

from the Krummrich Plant were eventually disposed of in 

other facilities, and the identities and quantities of ReRA 

hazardous wastes actually disposed of are described and 

disclosed in other documents. However, the wastes as described 

in the chart attached to the incinerator permit application 

were never placed in landfills or other disposal facilities 

pursuant to the contested permit application. The 1EPA now 

seeks to disclose the information in this withdrawn permit 

application. 

5. The chart in Application No. 18001004 lists 

the waste's name, the waste's composition, including the 

chemical name and the percentage each chemical represents in 

the total waste compound, and each waste's transfer method, 

physical form, specific gravity, weight, \~eight and ash 

composition, viscosity, pH, flash point and O~ler technical 

-3-
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information. (See Ch.lu;t attachment to Ar plicution No. 1800J004 

in the segregated. non"'public portion of the Agency X{ccord.) 

Monsanto dOCB not ci-f1im protection for the waste name and 

quantity infol"Jtlation 01) this chart, but seekG trade secret 

protection for all other t~chnical information. 

B. Application. No. 84060008 

6. Similarly, Applicat.ion No. 84060008 refers tc 

wastes resulting from a proposed ne .... ' manufacturinq process 

for a group of Monsanto products calleo "Santoflex." 

permit application for this process, Monsanto disclosed the­

precise chemical composition of ti1e wastes fxom this proce~8. 

(See part 10 of Application No. 84060009 in the segregated, 

non-public portion of the Agency Record.) Subsequently, 

Monsanto decided not to use this new process ana withdrew 

its permit application. Although none of the wastes described 

in Application No. 84060008 were placed in landfills or 

other disposal facilities pursuant to the permit, the lEPA 

also wants to disclose the detailed waste composition data 

in this withdrawn permit. Monsanto seeks protectionnly 

for the detailed data in Part 10 of thiu :'lpplication; it 

does not seek to protect any other part of this application. 

c. Application No. 84010045 

7. Application No. 84010045 refers to wastes 

resulting from an established Santoflex manufacturing process. 

Part 10 of the permit application for this process discloses 

the precise chemical composition of the wastes. (See Part 10 

-4-
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of Application No. 84010045 in the segregated, non-public 

portion of the Agoncy Record.) The IEPA seeks to disclose 

the detailed data in this application despite the fact that 

the application r'Jisclor.scs much more than the identi ty and 

quantity of wastes required by Section 7(d). Monsanto seeks 

protection only for the detailed data in Part: 10 of the 

application; it does not ask to protect any other portion of 

this appli.cation.. 

THE IEPAIS ADV~RSE D~TERMINATIONS MUST BE REVERSED 

8. section 7 (Oi) of the Act requires disclosure 

only of the "quantity and identity of substan.::es being 

placed or: to be plGced in landfills or hazardous waste 

treatment, storage, or disposal facilities." Ill. Rev. 

stat. eh. 111 1/2, § 1007(d) (1983). Monsanto opposes 

disclosure of the contested articles for two reasons: 

1) the 'tiastes are not "being placed or to be placed" in any 

landfill or other disposal facility; and 2) the IEPA seeks 

to disclose more than the wastes' "quantity and identity." 

A. The Wastes DeL~ribed in Two of the Applications 
Were Never Plac,~d In Dispost.ll Facilities. 

9. Application Numbers 18001004 and 84060008 

relate to permits for projects whieh were never built. 

Therefore, they do not contain information on wastes "being 

placed or to be placed" in disposal facilities. In the 

opinion and order in Outboard Marine Corp. v. IEPA and 

American Toxic Disposal Inc., PCB 84-26 (June 20, 1984), 

this Board considered the scope of Section 7(d) and the 

-5-
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meaning of that sectionts "to be placed ll language. (A copy 

of this Board's opinion and order in attached to this peti­

tion as Exhibit D.) This Board ruled that "the focus of 

Section 7(d) is on the dizposition of the waste stntam and 

its actual content or 'identity. III Id. at 6. This noard 

found that "section 7(d) does not requir.e disclosure of data 

on theal~:!.9.ipated residues" of a manufacturing process. 

ld. (emphasis added.) 

10. Based on this BOilrd I s opinion in Outboa,rd 

Marin~ and the clear intent of the statute, Section 7(d) 

dot'Ss not, req'uire disclosure of wastes which are merely 

ant.icipated to occur. Accordingly, Section 7(d) carnKt 

apply to wastes from a project ~hich never occurred. Appli­

cation Numbers 1800100·t- and 84060008 contain data applying 

to a process and an incinerator which never existed. Thus, 

the wastes, as referred to in the permit applications, were 

never placed in any landfill or disposal facility. Therefore, 

Section 7(d) cannot require disclosure of that data. 

B. The IEPA Seeks to Disclose Trade Secret Information 
Protected Under the Act. 

11. section 'ltd) of the Act requires the disclosure 

of the "identityll and "quantity" of wastes. The information 

in all three of the contested applications contains scientific 

data much more detailed than that required to be disclosed 

by section 7(d). The IEPA's adverse trade secret determina­

tions allow disclosure of commercially valuable, secret 

-6-
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technical informati.on in cOlilt.rltvention of the Act's protec­

tion of trade secrets. 

1. Monsamto Has Complied with the Appropriate Trade 
Secret Procedures. 

12. section 3(ii) of the Act, defines a trade 

secret as: 

The whole or any por.tion or phase of any 
scientific or technical information, design, 
process (including a manufacturing process), 
procedure, formula or improvement, or 
business plan which is secret in that it 
has not been published or disseminated or 
otherwise become a matter of general public 
knowledge, and which has competitive value. 
A trade secret is presumed to be secret 
when the owner thereof takes reasonable 
measures to prevent it from becoming avail­
able to persons other than those selected 
by the owner to have access thereto for 
limited purposes. 

Ill. Rev. stat., ch. 111 1/2, § 1003(ii) (1983). 

13. Monsanto has met all the requirements of the 

Act and of the Illinois ,I\dministrative Code for establilshing 

the data in the contested applications as trade secr'ets. 

See Ill. Rev. stat. ch. 111 1/2, §§ 1003(ii), 1007.1 (1983); 

35 Ill. Admin. Code Part 161.101 et seg. (1983). Specifi­

cally, pursuant to Part 161.201(b)(3) of the Code, Monsanto 

certified that it had no knowledge that any of the disputed 

data has ever been publilshed, disseminated, or othendse 

become a matter of general public knowledg.~. (Mc,nsanto' s 

Certificate of Non-Disclosure is attached to thin petition 

as Exhibit E.) In addition, pu:csuant to Part 1/,)1. 201(b) (1) 

and (2) of the Code, Monsanto certified that it discloses 

trade secret information only on a need-to-know basis in 

-7-
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conformance with its security manual and appropriate guidelines. 

(Monuanto's description of its trade secret policies filed 

as part of i.ts Request for Trade Secret Determination is 

attached to this petition as Exhibit F.) furthermore, 

pursuant to Part 161.201(b)(4) of the Code, Monsanto also 

provided a detailed discussion of tho articles' competitive 

value. (Monsanto'g discussion of the competitive value of 

the data in the contested 6 t olications is attached to this 

petition as Exhibit G for \...~ proposed incinerator and 

Exhibit H for the Santoflex. process.) 

2. Disclosure of the Data in the Contested Applications 
Could Cause Monsanto Substantial Competitive Harm. 

14. As explained abovt~, the three contested 

applications contain precise technical data. Disclosure of 

this data would give an umrarrant~~d commerciul benefit to 

;'Ionsanto I S competitors. The Act 113 trade secret protections 

are designed to prevent disclosure of data which could cause 

thhl type of competi ti ve damage. 

3. Monsanto Can Disclose Wastl,e Identity and Quantity Data 
wi thout Dis'~losing 'l'rade Secrets. 

15. Monsanto recognizes and concurs with the 

impOl, tant right of the public to examine waste data. Hm'lever, 

Monsanto beli'~ves that this public information C?:'l be dis­

clOfled without violating any ()f its trade secre~ rights. 

Monsanto is willing to provide waste data for all the con­

tested applicat.ions as 10ing as the data is restricted to 

Suction 7(d) 's r·equirement of waste identity and quantity. 

-8-
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16. 'l~he data required to be dis<;losed under 

Se(~tion 7(d) as waste identity and quantity is similar to 

the data \oihich Monsanto currently discloses in its Annual 

Hazardous Waste Reports. This information is less df!tail ed 

than the data disclosed it. th.ft c()nteGt;~d applications that 

Monsanto see~,s to protect. 

17'. Pursuant to Part 725.175 of the Illinois 

Administrative Code, Monsanto must file with the tEPA an 

"Annual Hazardous Waste Report." (A copy of the relevant 

portion of that report is attached hf~I'eto as Exhibi t I.) In 

Section XII of that report., whj eh is 1 abelled "Waste Iden-

tification,1I Monsanto provideb a description of the waste, 

the USDOT hazard code, the ReRA hazardous waste number, the 

amount of waste, and the waste1s density and handling method. 

The IEPA requh-es the following for its description of the 

waste in the annual report: 

For hazardous wastes that are listed under 
section 721, Subpart D ... enter the 
USEPA (RCRA) listed name, abbreviated if 
necessary. Where mixtures of listed wastes 
were received, enter the description which 
you believe best describes the waste. 

For unlisted hazardous waste identified by 
characteristic (i.e., ignitable, corrosive, 
reactive, or EP Toxic), under section 721, 
Subpart C, please include the following: 
(1) the description from the lis~ of charac­
teristics in the Appendix which you believe 
best describes the wastei (2) the specific 
manufacturing or other process generating 
the waste; and (3) the chemical or generic 
chemical name of the waste; if known. 

Illinois Evironmental Protection Agency Hazardous Waste 

Treatment, storage, Disposal Facility Annual Report for 1982 

Instruction Booklet, p. 2 (Jan. 1983). (A copy of the 

-9 ... 
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I EPA 'Q AnnlHll Repot't Instruction Booklet: is attl~ched to this 

p~t,:i.tion 63 ~xh1bi t J I ) 

19. Monsant;o does not seek to protect the infol1na­

tion on waste quantity or the infor'mation on bar;ie waste 

ident.ity in tha contested applications. Moreover, whe.re 

supplem,ental info,rmatiol1 on waste identity may be helpful, 

Monaantt) will compile data complying with the smile or similar 

standards applied in the Annual Report and subotitute this 

information for the trade secret data in the contested 

appliea'tiona. In tltl.S manner, Monsanto can comply with itH 

public ,and statut.ory duty to disclose waste informatio.n 

without disclosing highly technical and valuable trade 

secr(~ts that are protected under the Act. 

WHERE.FORE, Monsanto ref;lpectfully requests that the 

Board e:t'l.ter an order reversing the IEPA' s adverse trade 

secret determinations. 

James A. GeQcaris 
Gabrielle Sigel 
JENNER & BLOCK 
One tBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

COMPANY 
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STA1£ Of' H.I.HIOltl ) 
) S5. 

COUNty OF Sl'., ClAIR ) 

V~R[flCATWN 

1. Andre" .. J. \~l1ck, bolng t'trst duly ~v,)rn. depose an.! iH;ll~' tlult I om 
the t:nvtr()~nil()r.t81 Spi'!cialht .for the \>I.G. Krull"~r1t~h VIrant 1.'1' the Monsanto 
Company in Sl!lu\~ct. 111:inoi8. thAt 1 hllve r-ead Monsanto COf&pllny'g IlI11cnded 
Petttion for Rt\\'ftl~ of AdVCf"6{{ Trade Secret Oetermlnnt!ona. (hat /. have 
knowledge of the beu statQd In that fit!l~l,ded petition. MId thnt thostl 
facts are tl:ue. 
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I.~F .& IIIll1Oi, £n.lron_nl&l P_!'O_tft_""t_iO_"_A_p_n_C_' __ 2200 __ th_U_ft_ft_il_' _R~_ Sprin,ra,td. 11.62106 
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AGENCY D£TE"'IMATlON CW 
TRADE SItka Wt" .. CtJAOO'M p~";" 

~17/712·2113 

Monsanto Industrial Chllic.' Co. 
Attention: Jack W. Molloy 
Seuttt. l"i~is 62201 

~ w -.,. ..... , 

Re: Tr_ s.crGt Cla f. and $tatftlnt of Justf f1c.tf (In 
..... of C..,any: Monsanto 
1.0. tUlberh): 163121MC 
Application M.er(sl: 84010045 and fM060008 

Dear Mr. Molloy: 

CERTtF' fro MAIL 

The Agency has "viewed the tradt secret cla1n and stateMnt of justification 
of SeptAiDer 2a t 1984 against the requfrtMnts set forth 1n 35 Ill. AdIa. Code 
161.204(b) and (c). The Agency has dtte ... 1ned that the articles for which the 
cla1. of tr •• secret hu been .. de, in ,art, constitute trade secret 
infoIWtfon pu1suant to the Environaenti Protection kt. 

~,. Attachetel is • listing of those page(s), part(s) and portion(s) which are 
dttenl1ntd to represent trade secret 1nforNt1on and are not subject t.o 
public disclosure under the Free_ of InfonHtion Act. They ... 111 be 
pNtected IS trade secret inforwt1on until such ti_ 15 the Agency 
receivlS off1ci.l not1f1cation of 1 f1nll order by I reviewing body which 
reverses this deterw1nltion and which is not Sti>jftct to further appeal. 

B. Also attached is a listing of those pagels), partes) and portion(s) which 
are deterarined not to represent trade secret infonaation. --
Spe~1f1cally. the Agency hiS determined that: 

ldenti ~ Ind the quanti ty of the waste Cilnnot be kept conndenthl 
pursuant to section 7(d) of the Enviroraental Protection Act. 

You hive tIM right to appe.' the Agency's detenl\inat1on 'in regard to the 
1nfortllt1on in paragraph (8), within 35 days by f11ing a peti t10n for 
review with the Pollution Control Board in accordance with 35 n1. AdIa. 
Code 120.250. The Agency wl1l not disclose b)1s Mt.er1., until tither the 
appeal peri~d has lapsed or until such time as the Agency receiVes 
official ~t~ficlt1on of I final order which is Rot subject to further 
appell. 

EXHIBIT A 

I 
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lIUno" Environmental Pt'Otection A,eney 
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If ,. hlft MY qIa.t1OftI. pl .... clll Vir V. falpU. 

JIS:'f¥G:ba/OO16t/7·a 

AtU' ..... t 

cc: .. "on 3 
I.D. F11, 163121MC 
Perlin Files . 
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._ ~Inoil En"l""nmenUlI Prole<\ion A.ency . 2200 ClI ... hl11 R ..... S",ocn.ld. IL 82708 I 
AnACHMtl(T -

Caplfty: 

1.0 ..... r(s); 163121AAC 

Application ,...rCs): 84060008 Ihd 84010045 

Lhting of thou. ptgt(s). put(s} and port1on(s) deterrained to represent trade 
I~,..t infortll't1on. 

A. 

8. 

Application No. 84060008 

Cov.r 1.U .. r dlWd May 22. 1984: 1 tal 1 only 

'. 3. 6-13: . all ,.~ ... -
except 1 teu 1-4 'age 14: . 

Page 15. 11, 20, 23, 26, 29. 32: all 
'age 22: it. 11 only 
'age 25: 1te1l 7 I 9 only 
'age 34: itell 8 only 

Application No. 84010045 

1. Subafssion dated January 18, 1984: 

.) 'lgeS 2-7,109 35, 38, 41. 4', 47, 50, 53, 56, 59, 62. 65. 68, 
11, 74. 77, lKl, 83. 86, 89, 92, 95. 98. 101, 104, 107, 110, 113, 
116.119.122.125.128,131,134.137,140,143,146,149,152, 
155, 158. 161, 164. 167, 170. 173. 176, 179, 182, 185. 188, 191. 
194. 197, 200, 203. 206, 209, 212 and 231: All 

b) IteM No. At 6, 7 and 9 of Pages: 43, 46, 49, 52, 55, 58, 61, 
64. 67, 169, 172. 175, 190. 193 and 196 

c) Item No. A. B. 6 & 1 of Page 73. 

d) IteM No. it 7 & 9 of Pages: 37, 40, 133, 136, 166 & 187 

e) ltell No. 6 of Plges: 76. 79. 139, 145.148, 151, 154, 157, 184, 
199. 202. 205, 208 and 211 • 

f) Iten No. A' 6 of Pages: 82,85,88.91.94,97.100,103.115, 
118, 121, 124, 121. 130. ,178 and 181. 

g) It. No. 8 of Page: 224 
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ttl 1_ Mo. 6 I 7 of Pagt 142 

1l All except 1t11 A. 1. 2. 3 14 01 'Ig.s: 214-215 

jl Al' except 1~ A. I. " 2. 3 • 4 of Pages: 216·2~J 

8. 2. It. Mo. 1 of 1.tter dated May 22, 1984. 

Lhting of those PlgI(s). plrt(s) and portion(s) deterrl1ned not til r\1presMt 
trade Meret infot1llt1on. -

C. Application No. 84060008: ItH 10 of Page 35 pursuant to Stct~o" 7(d) of 
the EmtrOt'lMntll Protection kt. 

o. AtIP'tcat1on Mo. 84010045: 1_ Mo. 10 of P,9' 225 punUlnt to Sm~t10n 
7(d) of the Envi~r.~l PfOttct1on kt. 
~-
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Utinoi. Environm.ntal Protection A,eney . 2200 Churchill Ro.cL Spriq(itld. IL 82106 

AGENCY DETERMINATION OF 
TUDE «btU miN • Ul"Om-lN PMT .... 

217/712-2113 

January 3. 1985 

Monsanto IndUstril' Chaic.' Co. 
Attention~ Jack W. Molloy 
Sauget. 1111 1'015 62201 

R.~ Trade Secret elli. and Stltelent 01 Justification 
M_ of CCJIIpany: Monslfito 
I .. O. !hllber( s) : 163121AAC 
Application N'-'r(sf: . 18001004. 17001005» 11210001 

Delr Mr. Molloy: 

CERTIFIED MAIL 

The Agency has revie.ed the trade secret chi. and statetMlnt of just1f1cJt1on 
of Sept.,. .. 28, 1984 against the requiretllnts set forth in 35 111. Adia. Code 
l61.204(b) and (cl. The Agency hs dete ... ined thl't the articles for which the 
ela1. of tr.1Ie secret his been ude. in ,art, constitute trade secret 
infonution pursuant to the Envh,o .... nta Protecti;on Act. 

A. Attached is a listing of those page(s). Plrt(~') and portlon(s) which Ire 
dlte ... 1 ned to represent trade secret i nfonut1'on Ind are not subject to 
public disclosure under the Freedom of Information Act. They wil' he 
protected as trade secret infonNtion until such time as the Agenty 
receives off1ci41 notification of I final order by & reviewing body which 
reverses this deterMination and which is not subject to further appeal. 

B. Also attached !s a listing of those page(sl. part(s) and portion(s) which 
are dctenli ned ffDt to ntpresent tralde secret infol"lUtie;n • -
Specifically, the Agency has detennined thftt: 

The identity aH" quantity of wastes as provided in &ppl1catiol1 number 
18001004 cannot be claimed trade secret pursuant to Section 7(d) of the 
Env1ronaentll Protection Act • 

EXHIBIT B 

.. 
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tllinol. Environr~ltH't.ll Prote(tion A,eru:y . 27~!() ClIutdtm ftoad..'ltw'ftllr\ltld. IL 62106 __ ,-----j-.--~$#$ t ............ _--.. -._-- .----_-_· .............. ~I~~ 

You 'haw the ritil\t to ""til thI. At.ney's dltemlinltion in "Itgard to the 
infoNation tn plu·"raph (I'. w\lth1ft 35 dIY' by '11 'ft9 I petn10n ftHo 
NYhtw withttr-rl !'OllCition Control1 8~rd 1ft accordanee with 35 In .AdI .. 
Codllt'O.,2SO.. n. AgenQ w111 ,,~t cS;scl0ie this Murill untfl ,aitbe" the 
.. "til .,.r1~t hltl '.phd or , .. til such t1. I. the Agency r"tCtli ~4ts 
officill notU'''cfttion of " f1Ml Gf'dtr which is no1~ subject to further 
"pplil + 

If y .. have any '",15,;io"" pl •• se call Vtr" V. Gupta. 

~~d~ 
@ePh E. SVobOdl 

MeJer 
. nfoi"C_nt 'ragr.,. 

dES :1tvG:jab/llE/34-3!; 

Attllc_nt 

cc: 'Reg10n 3 
,t.D. FHe 
Pera1t Files 

I 
I 
I 
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IlUnoil Environmental Protect.ion A,eney . 2200 Ch\lf1:hill RM4:I. Sptln,r..ld. ftL 82106 

A11'AOMMTS -
Ltstt", -' thOM 'lIt(sl. part(sl and portion(s) which Ire d,u'1"III1ntd to, 
rep"' .. '" tr" _ret 1 n'onut1 on .rt: 

A. App1tcltion No. 18001004 

1. Sui",",r destgn doC .. nt subllftted -nth the letter dated 
May 1, 1~ f~ R. H. S1nise to Plt Dennis. 

2. EnginHMng "ow diagr .. and Plot plan: 

Owg. Mo(sl: F4511421e, F~~11432d~ KCS12498b. KCG1231Oc, KCS12381f 

3. Articl. dated 12-31-1979: 

4. 

Page(,) 4 through 10, 13, 14, and 15 
Page 11 (except .""" .-1 ssion ~ry) 
'agl 19 • 20 (except incinerator location) 

AttactWllnt to the letter f~ Jack Molloy to Eric Cohen, USEPA. 
dated January 11, 1980: 

Psge(s) 7, 9 aad 10 
Page 4 (except stack parlleters) 
Page 22. 23 (except eIri ss10n datal 

5. Page' t tu. A (Tr1-Mer Process) of letter dated August 22, 1980 
fro. R. H. Sinha to Pat Dennis. 
Addendum 3 on plge 5 except ite1 1 (about ESP problems) of 
letter dlted August 22, 1980 from R. H. Sinise to Pat Dennis. 

8. Application No. 17801005, SubMissi~n dlted January 18, 1918: 

Plge 4 of 28 except 1tel1 1 (stack par_tars) 
Page 8 through 10 
Page 19 except it .. A <.115s10n to the a_sphere) 

C. Application No. t721OOO', submission dated February 8, 1913 (Agency's 
date August 5. 1974): 

Page 2 except 1te1; 22. 32 and 33 
Page 3, 4 
Page 96: except stack par_tars 

t.1sti ng of those plge( s). part( s} and port1 on( s) which are detenai ned not 
to represent trade secret infonAtion are: -

~oft'e -.s.te...ebaNeY,-i.st1cs as provided in application number 
1 .. pursuant to 7(d) of the Env1ronaental Protection Act. 

BM:VV6/jab/13E/36 
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$apte~ber 28, 1984 

Monsantn 

fUOIo.,.ll/I.nOI. 61101 
Pilon., IIW., • fl· 5/535 

Mr. Dharat Mathur 
Manag.r, Permit Section 
Air Pollution Control Divieion 
1111.no18 EPA 
2200 Churchill Road 
Springfield, XL 62706 

Re: Trad~ Secret Claim Justification 16l12lAAC 

Dear Mr. Mathur: 

Attached hereto Is our response to your Notice of Request 
tor Trade Secret Claim Justification, dated August 2, 1984. 
Includ~d therein is information required for compliance with 
Agency procedures for making trade secret claims and 
statement of justification as prescribed in 35 Ill. Adm. 
Code 161. 201. 

As stated in our previous correspondenc~ with you, the FOlA 
request that triggered these procedures was extremely broad 
and involved the processing of a tremendous volume of 
information submitted to Agency by Monsanto Company In past 
years. Also included in our review were articles submitted 
to the Agency's predecessor. the Air Pollution Control 
Board. 

A significant portion of the Monsanto articles 
contained in the Air Pollution Control Division files Is 
being clal~ed trade secret tor reasons described in the 
attached claim letters. Copies of approximately 3400 pages 
of Monsanto articles claimed entirely or 1n part us trade 
secret have been modified to delete claimed infor~atlon. 
The trade secret status of this information affects the 
confidenti~lity of 20 different processes currently or 
previously active at the W. G. Krummrich Plant. 

As a p~actical matter, due to the sheer volume of 
information involved, we have organized our response as 
follows: 

1. A single claim letter and justification is submitted 
for all trade secret information associated with a 
,ivan process. 

EXHIBIT C 

• lin" ot loIonunto COllllllln" 



2. EA~h claim letter identifies and brt.tly describes all 
H 0 n ,. n·t 0 art 1 ~ 1. 8 r _1 & t 1. n 8 tot h e pro c e ~ $ lot h 0 • e t r a de 
secret It.CU. 1~ being justified. 

3. A detaLled discus. Ion of the competitive value of the 
trade secret lnfurmatlQn associated with a given 
pratte. 10 included In tho res~.ctlve cl~im letter. 

4. An FOIA copy nf •• ch Hons_nto article claimed entlraly 
or in part 1& tr~d •• ecraL 1s provided with the trade 
secret inform.CLon d.ldt~d. All rOlA coptes associated 
with a ,iven proc&$$ are attached to the respective 
claim letter. In case. whQr~ the only non-trade secret 
portion of a paae of ~n &r~iclu contains information 
d18close4 elsewhere in th~ FOIA copy of ~he arclcle 
(such ~e co~p4ny ~4~'~ addres8, etc.) then t~. enttr~ 
page i8 claim~d t~ade •• ~r.t. 

5. A slnnle I!OP), of th. HOPI,anto SecurHy Manual is ,.'~­
provide~4. for. cQlIIlpliance W1ntj"S'''''llL Adm. Code 1~1.201 
~}l). al this m&nu~l sets forth proc.dures used by 
~onsanto Company to p?otect all trade secrets fram 
mnauthorlzed disclosure. 
I 

6. A singl •• tatement Ls provided that s~ts forth 
guidelines userl by ch~ W. G. Krum~rich Pl~nt in 
coafor~anc~ with the Monsanto Security Manual to 
designate the percons or clasa of persons to wham any 
trad~ secret information is d1~closed. 

7. A single certification Is provid~d asserting that 
Konsanto Company has no knowled~e that any of the trade 
secret information being claimed has become a matter of 
puhlic knowledge. 

We b~lieve our r~sponse ad~qu~tely justifies our trade 
eecret claims. We ch4r~fore respectfully request tha~ the 
agercy render a determination consistent with our claims. 

We have developed some c~ncern5 as a result of our review of 
agency £11es. W~ are concerned that iniormati9n claimed and 
determined to be trade secret in Monsanto article$ may be 
unwittingly dj~clo&ed to unauthorized person~ via references 
contained in Agency articles or notes. As Monsanto Company 
is prohibited from marking Agancy documents, va are relying 
on the Agency to review and withhold from dl~~losure to 
unauthorized persons Agency-generated articles containing 
Monsanto Campany trade secrets. 

In addition. w~ do not bel1~ve it serves the public interest 
or any othe~ c~nstruet1ye purpose for the Agency to maintain 
air permit flles relating to prac~sses ~hat have b~en 
eliminated frQ~ w. ~. Krummrich Plant op~rations for more 
than 5 years. We uud~r8tafid and ap,reciate the current legal 
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re.trlctlona IQv~rnln8 dlsp0841 of such informaCion as 
outlined 1~ your I_tett to •• dated September 12. We rlqgest, 
how.ver. that th. Asency utili:. Its authority to th~ f~lle~t 
oxtent PO.llble under current statutes and consistent With 
ita role 41 ~Arttak.r of ttate property to dovalop ~ 
procedure to address this matter. 

JWK/jc 
At tachmerlt s 

Sincerely yOUI'S, 

Jack W. Molloy 
f:lant Manalor 



• 

• 

ILLINOIS POLLUTION CONTROL 80ARP 
June 20, 198 .. 

OO"tBOAIU> IIIIAR!," COftPORA'1'ION, ) 
) 

Petitioner, ) 
') 

v. ) 
) 

ILLINOIS lSNVIRONMENTAL ) 
PIWTEC'nON AGENCY ) 

and AMERICAN TOXIC I:.~ISPOSAL, INC., ) 
} 

Reapondnuta. ) 

PCB 84-26 

OPINION MID ORDBR 0' THE BOARD (by J. Anderaon): 
;,.. ... $.,-. 

This matter.. i8 before the Board on 'the Februar-y 29, US!.' 
Petition j!or Review of Trade Secret Deteminiition filed by 
Outboard fllarlne Corpor~tion (OMe). It is t,he first appeal of' a. 
trade secret determination brought v~rsuant to Part 120 of the 
Board's regulations (35 Illinois Administratlve Code 120) 
entitled -Identification and Protection of Trade Secrets- which 
became effective November 23, 1983. Section 120.250«(1) provides 
that -an owner or requester Who is adversely affected by a Final 
Determinati'on of either the Elwirunmental Prot61ction Agency or 
the Department of Energy and N&tural Resources pursuant to [the 
Board's regulations governing the identification and protection 
of trade secrets), may petition the Board for review within 35 
days after the entry of a final agency determination P • On 
April 5, 19'~ the Board issued an Interim Order in this case 
outlining the basic format for this type of appeal. In addition, 
on June 8, 1994 the Board adopted a Resolution (RES 84-1) 
designating personnel authorized to have Access to -trade secret-
material for purposes of ruling on appeals of this type. 

Briefly, OMC alleges t.hat it is adversely aftected by an 
I llinois Environmental Prof,ection Agency (lEPA) determination 
that certain portions of ~ permit application filed by Americarr 
Toxics Disposal, Inc. (ATe) represent trade secrets within the 
meaning of Part 120 and the Act. At issue are approximately 30 
pages (including several design drawings) of an application for a 
permit for the construction and short-term operation of a 
demonstration project which would the~ally e><tract poly­
chlorinat.ed biphenyls (PCBs~ from contaminated sediment. The 
short-tel~ permit was issued (effective from February 17 to 
August 31, 1994) for -8. demol\~stration project to thermally 
extract polychlorinated biph~tnrls (PCBs) from contaminated 
sediment 410n9 with nec8ssar.\I' air pollution control equipment, 
water pollution control equil;i1ment and storage facilities ••• ". 

EXHIBn' D 
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The permit limits the ~unt of sediment to be processed to 2S 
wet ton. or about 15 yd. (tEPA an.wer, Attach. 1, June 1, 
1984~) OMC ha. urged tho Board to rule quickly on this matter. 

I. STANOING 

an initial Mtter I the Board finds that OHC has at.andinCj 
to .~r.al under Section 120.250(a) as an adversely atfect~i 
party. The Environmental Protection Act~8 general mandato that 
·.11 fil •• , records, and data of the Agency, to the Board, and 
the Department shall be open to reasonable public inspection­
require' that the Board adopt a broad construction of the 
required .tanding to contest determinations affecting public 
ace e •• to information. In this type of appeal, a petitioner is 
adversely affected if ho can demonstrate that he made a request 
for access to an article within the posseasion of an agency and 
that the agency haa Made a final determination which denied the 
request. The Board notes that this broad construction of stand­
ing comports with t.be federal courts' interpretation of standing 
under the ·Pr.eedom of Information Act- (5 USC 552, as amendedJ:~ . 

. -
On a related issue, the Board also finds that OMC's ~~ended 

petition waa properly verified in that the attached affidavit of 
John Rogier Crawford contained the allegations of fact in 
question. 

II. COMPLIANCE WITH TH~ PART 120 PROCEDURES 
FOR IDENTIFYING A TRADE SECRET 

OHC alleges that ATD failed to comply with the Part 120 
procedures for claiming a trade secret and that as a result OMC 
was prejudiced in its ability to comment on the experimental 
peJ:mi~ prior to its issuance. The specific question is whetner 
ATO complied with Section 120.201(a) in maki«g its claim. 
Section 120.201(a} provides ••• 

WAn agency shall consider any article submitted to or other­
wise obtained by the agency as claimed to represent a trade 
secret ~nd shall protect such article form disclosure pur­
suant to Subpart C of this Part, only if the agency is 
provided with the following .•. 

3) Either a Statement of Justification for the claim 
meeting the requirements of Section 120.202 or a 
limited waiver of the statutory deadlines for any 
agency decision as provided in Section 120.20).-

On December 5, 1983, when the request was made ATD had 
neither a Statement of Justification nor a Limited Waiver on file 
with the tEPA. Onder Section 120.201(a), the absence of both of 
these documents would relieve the agency from conSidering the 
article as claimed to represent a trade secret. However, Section 

-



• 

• 

• 

• 

• 

I 

.. )-

120.265 (b) p'rovld.a ~\ 60 day -grace period - for articles which 
were olailled to reprelsent a trade secret prior to tho effilct1ve 
da~e of Part 120. During t~i8 -grace period" such an artie Ie is 
4o~mec1 to have been olaimed to rapre.ent a trade aecret to,' tne 
pU~1)08e of Pa~e 120. 

"'~:··.e dates i.nvolved hure af~ not in dispute. The articles in 
qu,,,.tion were f11«S and ., lailMii to represent. t.rAde .eeret 0Jl 

November.8, 1983. ThUll, se.ction 120.265{b) ap.plies. The request 
for acce •• to these arlt.i.c lea was made on December 5, 1983. Since 
Part 120 became ef.fective on November 23, 1983, the 60 day grace 
period 'laB in effect. at. that tilM and extended until January 22, 
1984. During this time tEPA properly treated the articles in 
question as though they had been claimed pursuant to Section 
120.201(a). On January 18, 1984 ATD fulfilled the Section 
120.201(a) requirement.s by tiling ita Statement of Justification. 
Thus, the 1S~ltrd finds that the ·claim- and tEPA's treAtment of 
the clat. c~~plled with Part 120. 

OMC did not directly address the effect of the 60 day grace 
period, but rather arguEK~ that ATD should have been required--to 
extend the tBPA decision date by the 30 plus days that had been 
taken for aubitis.ion of t.he Statement of Justification. As noted 
above, the Section 120.203 ·Optional Limited WaiVer of Statutory 
Deadlines· was not requir,ad to be filed in this situation, and 
lEPA was therefore bound by the statutory 90 day dec~.8ion period. 
(See Section 39(a) of the Environmental Protection Act (Act), 
Ill. Rev. Stat. 1981, ah. 111~, ~ar. 1039(a).) The Board notes 
that, absent this waiver, IEPA d~d not have the option of 
extending this deadline purBua~t to Section 120.270 even it that 
Section were found to apply in this situation. 

Ill. DATA REOUlru~D TO BE DISCLOSED BY STATUTE 

Having found that the respondents properly co~plied with the 
Part 120 procedures regarding the claim, the nex~ issue to be 
addres3ed is the substantive question of fact as to whether the 
undisclosed art.f-cles contain emissions, effluent or waste data 
which is re~lired to be disclosed by Section 7tb), (c) or (d) of 
the Act. These statutory provisions require disclosure of 
certain articles notwithstl).nding their trade secret (or otherwise 
confidential or privileged) status. Thus, this is always amon~ 
the first questions tha.c mus·t be addressed by agencies making 
trade secret determinations. 

OMC st:ates that in revielWing the permit application in 
question it found certain information relating to projected 
em!ssiona to the atmosphere to be unavailable, and no information 
concerning the point of discharge of the wastewater from the 
dredged spo.Us or the pilot plant itsel f. From this, plus the 
fact that Bome of the undisclosed application material W3S 
submitted by ATD in response to specific IEPA questions about 

::_-
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emi •• iona, wastewatftr and w~ate solids, OMC infers that the 
undisclosed articles contain the type of data which is 
statutorily required to be dioclosed. 

ATO responds t.hat neither the permit application nor the 
permit it.aelf allow discharge into the receiving waters of the 
StAte or to aqy sewera, nor does it allow incineration or 
lanarill deposits. With regard to air emissions, A~ atatee that 
any data relating to emissions in the confidential portion of the 
application is also set forth in the disclosed portion. 

The question here ia obviously one of fact requiring the 
Board to review the undisclo.ed articles. The Board will review 
each of these catagories of data individually_ 

A. EFFLUENT DATA REOOTRED TO BE DISCLOSED ONDER SECTION 
7 (b) OF THE ACT 

Section 7(b) stat.s that effluent data may under no circum­
stances be kept confidential where the information involved is 
from or concerns persons subject to NPDES permit requirementi. 
By its OWIl terms this provision does not apply in this case as 
there is no NPDES permit involved. The permit in fact 
specifically prohibits the discharge of treated or untreated 
wastewater without obtaining additional approvals or permits. 
All wa$tewater generated by the demonstration project is to be 
stored in t.anks on.ita. (See Special Condition 10 of the 
February 11, 1984 permit, ATD Exhibit -A-.) After a review of 
the undisclosed material the Board finds that this material 
contains no data relating to effluent from a point source which 
would be subject to an NPDES permit. 

B. EMISSIONS DATA REQOIRED TO BE DISCLOSED ONDER SECTION 
7(c) OF THE ACT 

Section 7(c), in pertinent part, requires tl)~t all em.t.11"lion 
data reported to IEPA in connection ·./ith any proceedint] under the 
Act shall be available to the public to the extent re.-quired by 
the Fuderal Clean Air AI:::t Amendments of 1977 (P.L. 95-95). a$ 
amended. Section 114 of the Clean Air Act, which was readopted 
in P.L. 95-95, (42 USC 7414) requires disclosure of any ·emission 
data- which the US EPA Administrator (or the State when 80 
a.uthol'ized) may reasonably require of any person who owns or 
operat.es an emission source. Both the disclosed and undisclosed 
material at issue here appears to contain data on emissions, i.e. 
gases which are being emitted to the aL~osphere. The question 
before the Board is whether Section 7(c) requires that such data 
be disclosed repeatedly where ever it appears in the permit 
application. In this case the Board finds that there is no 
apparent advantage to the public interest in requiring the agency 
handling the information to ·white-out- or ·cut and pasteR around 
the txade secret material. Therefore, the Board will not require 
that this be done. 
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The question remains ""ether thero is any etftissi.one data in 
the undisclosed ""'terial which has not been identified aI' having 
beel\ di8c10sed al.lwhere in the disclosed portion. of thu 
article. Answering this q\lestion has presented the Board 'Wi th 
the difficult task of deciphering and oomparing the undisclosed 
material with the di.8cloaed material. In particular, the 'Board 
encountered ceX'tain information 1n the undisclosed materi.al which 
oy or oy not be ami •• lon 4Ata depending upon whetner it is 
exitinq into the a~o.phere. The Board was unable to 
determine this from 'the record before it. The Board believes the 
re.~1Ondents bear the responsib. il1ty of delnonstratio.9 t. hat this 
informati~n doe. not fali within tho statutory mandate for 
di.sclosure. 'l'herefol~e, the Bonrd will reverse the IEPA 
determination with regard to this specific piece of information.· 
With regard to the rest of the undisclosed material, the Board 
finds that it contains no new emissions data. 

c. SUBSTANCES REQUIRED TO BE DISCLOSED UNDER SECTION 7(oj 
or THE ACT -

Section 7(d)",tates that -the quantity and identity of 
substances being placed or to be placed in landfills or hazardous 
waste treatment, storage or disposal facilities ••• may under no 
cirCUMstances be kept confidential.- As the permit application 
which is the 8ubject of the OMC request does not authoriz'8 
landfil1in9 or placing any substance in a hazardous waste 
treatment, storage or disposal facility,~* the question before 
the Board ie' how to interpret the statutory phrase "to be 
placed.- Broadly construed, this phrase could requ1re disclosure 
of products and consumer items as they come off the assembly line 
on the basis that they are eventually destined for land£illin9 or 
hazardous waste facility. In this instance, a residue is in­
volved which is to be storeo on~site and may eventually be 
inc::inerated in a hazardous waste inciner&t-.')r. In addition, there 
is reference to a non-hazardous sludge which is also to be stored 
on-oite and eventually landfilled off-site. Special Condition 7 
of the permit states that -Re~idues generated at this site as a 
result of the treatment process for disposal, storage, incin­
eration or further. treatment elsewhere shall be transported to 
the receiVing facility under the Agency's supplemental waste 
stream permit &nd manifest system.- Thus, another permit, 
specifically authorizing transport for treatment, storage or 

.the Board notes that in the future where an owner argues 
that this problem of dup11cation exists, the owner must clearly 
indicate for the Board exactly what and where the information is 
duplicated. This may be done in a confidential addendwn to the 
owner's brief. 

_. i-The storage involved hereis no'~ "hazardous waste storage" 
within the context of the l\ct and the Boa.rd's regulations • 
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eUlpolal muat be obttiined before the substances involved can be 
aoved oft-liite. The Board believes that this is the point. at 
which the,. substances can be said to be substances which are "to 
be placed- in a landtill or hazardous waste facility. To rule 
otherwise, especially in this instanne, could lead to absurd 
r.aulta. The data contained 1n t.his application for a 
cOnltruction and qperating permit relates only to the anticipated 
eon tent of the resldues ana sludges from the process. In con­
trast, the facua of Section 7(d) is on th~ disDOsition of the 
waste atream and its actual content or "identit.y". Thul'J, t.he 
80ard finds that Section 1(d) does not require disclosure of data 
on thm anticipated residues of the pr.ocess at this time. 

IV. APPLICATION Of THE SKCTION 120.230 STANDARDS ~OR 
DETERMINING A TRADE SECRET 

Baving concluded that the artlcl~. involved are not required 
to be disolosed by Section 7 of the Act, we now turn to the 
question of whether XSPA correctly determined that t.~e undis- ;;'''''' 
closed articles repre.o~t trade secrets within the Act's 
definition of "trade secret" and the standards 60tablished in 
Section 120.230. As stat.ad previously, the record supports a 
finding that ATO substantially complied with the Part 120 
procedure:a for ma.king a claim a.nd justifying it. The remaining 
question is Whether the statement of justification demonstrates 
that 1) the artiole8 have not been published, disseminated or 
otherwise become a matter of general public knowledge1 and 2} the 
articles have competitive value. 

A. HAVE THE ARTICLeS OEEN PUBLISHED, DISSEMINATED OR 
OTSERWIS~ BECOME A MATTER OF GENERAL PUBLIC KNOWLEDGE? 

Both the statutory definition of "trade secret" and Section 
120.230(b) provide for a presumption of secrecy when the ow~er 
has taken.reasonable measures to prevent an article from becoming 
available to other than selected persons for limited purposes. 
This type of presumption is useful in a situation such as this 
where the claimant is asked to ·prove a negative." Pursuant to 
3ection 120.202, the claimant has provided in the Statement of 
Justification a detailed description of the procedures used to 
6afaguard ~he article~ ~~ well as a list of the persons to whom 
the articles have been disclosed. The Board notes that the owner 
has limited, and accounted for, access to both originals and 
copies of the articles, and has kept all copies stored in locked 
quarters when not in use. (Statement of ,Justification, p. 1.) 
ATD lists 11 per~ons to whom the articles nave been disclosed. 
The list consists of regulators, ~~ipment vendors, engineering 
consultant$, investors and potential investors and business 
associates who have signed non-disclosure agreements, and 
attorneys of the owner and other permit application signatories. 
(Statement of Justification, p. 1.) ATD has also submitted a 
certification signed by its chairman and vice-president that it 
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has no Mowl"dge that thl' undisclosed information has ever bee:-, 
J;lubllahed, di.aaeminated ()r otherwise bocome a rMltter of genarQ} 
public knowledge. (See l:EPA's "Agency Reoord of Decision". \ The 
Board finds t.hat t.he StAt,emant of Justification and Certification 
provide 4n adequate basis for raising th~ rebuttable presumption 
in Section 120.230. 

Thi. presumption having been established ,. the burden shiH,s 
to the requester t.o rebut this presumption wit'.h facts demon­
strating that the secrecy of the article has been breached. OMC 
argues that the artioles in question have in fact been published 
b6cau8e the process for which the permit was sought has been 
patented. OMC concludes that because the patent process is 
~ought to be permitted here, none of the information in the 
permit application can be withheld as a trade secret. 
(Pet!tion~r·. Memorandum of Law in SUDoort of Amended Pet.ition, 
p. 9.) - • 

The Board acknowleges the 1eg41 proposition that the subject 
of a patent is by definition publicly disclosed. However, OMC~ 
c?nclusion that. the existence of a patent for the process requi~es 
disclosure of all information ~n the permit application is 
unsupported. We note that the Federal District Court cases cited 
by OHC do not address this i •• ue. In fact the quotation from the 
Permagrain Products case cited by OMC ~y support the opposite 
proposItion, I.e. that a patent. is pubh.c disclosure only of 
~rade secrets described in the patent epecifications. (See 
Permagrail.Lgroducts, Inc. v. U.S. Matt and Rubber ComQany, !nc~, 
489 F. Supp. 108 (E.O. Pat 1980) as cited in Petitioner's 
Memorandum of Law, pp. 10-11.) The Board agrees with ATD that 
the fact that a patent exists on a portion of a process does not 
strip the rest of the process or all related information of its 
otherwise trade secret status. ATD's position is clearly sup­
ported by ~e case law as well as the common sense notion that 
the implementation of a patented process may require a work 
product, whether developed before or after the issuance of a 
patent., that goes well beyond the a!1straction contained in the 
patent. 

The question remains 88 to whether any of the undisclosed • 
articles has b~en published in the patent. After reviewing the 
undisclosed articles, the Board finds that to the extent that any 
patent.ed material exists in the undisclosed articles it cannot be 
conveniently separated from other trade secret material, and that 
furthermore such patented material is disclosed elsewhere in the 
application. 

In conclusion on this point,> the Board finds that OMC has 
failed to rebut the presumption that the undisclosed articles 
have never been published, disseminated or otherwise become a 
matter of general public knowledge. 

-I 
I 
I 
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B. DO THE ARTICLES RAVE COMPETIT!VE VALUE? 

The e~cond c~ponent of 4 trade secret under the Act and 
Section 12~.230 is that it must have compet.itive lI'alue. In its 
Stat . ~t of Justification (p¥ 2) ATD argues that the ui'ldloclosed 
art~ ". contain paid~for work product the Fublic closure of 
vtticr, .. ould uke eo.tly .. ~~~ d •• ign and planning information 
readily avail_ble to poten.t!al "ompetitora. ATO alao noteD that 
the syatem involved ia the first of its kind to be dev"loped and 
that the potential fUr-ket for It system which economically 
extractll hazardous material fxom sludge is enormous. OMe 
incorrectly 8t~tel that -the 801e justification given for 
non-discl.osure was that ATD would Incur economic harm because it 
would have to spend time defendinq patent claims rather than 
developin9 the precess.- (Petitioner's Memora.ndum of Law, p. 
14.) Wht!e ATO doee .. ntion this under the heading -ANY OTHER 
PERtINBNT INFORHATI~~ walCH WILL SUPPORT TR! CLAIM,· ATD alao 
pro"tidcs a detailed a,,~persuasive discussion of the competitive 
value of the system 1n the preceding paragraph. On thi.s basis ,,"'''~ 
the Board finds that the undisclosed materials do have . 
competitive value. 

This Opinion constitutes the Board's findings 0'- =a~t and 
conclusions of law in this matter. 

OROER 

Por the reasons stated in paragraph III (B) above, the Board 
reverses IEPA's determination that with regard to the sentence 
begin.ning on line 9 and ending on line 10 of page 47, excluding 
the l'IASt four words on line 9 and the first word on line 10. 
Pursuant to Section 120.240 {c) and (d), the IEPA and the Clerk 
of tt,e Board are hereby or-de red to conti.nue to protect this 
articie as a trade secret pursuant to Subpart C of Part 120 for 
35 days irom the date of this Order. If within that 35 days, the 
Board does not receive notification of a petition for review of 
this Orde,~ by a court with proper jurisdiction wi th regard to 
this article, this article shall be made availabls for public 
inspection and both the petitioner and respondents shall be 60 
notified. 

In accord with the rest of the above discussion, the Board 
upholds IEPA's determination that the other articles and portions 
thereof which are the subject of this appeal represent t,rade 
secrets which are not subject to disclosure. Pursuant to Section 
120.245(a), IEPA and the Clerk of the Board are hereby ordered to 
continue to protect these articles as trade secrets pursuant to 
Subpart C of Part 120. 

IT IS SO ORDERED. 
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Boa~d Member J. theodore Meyer ab8~nt for the vote on 
the Opinion due to other BOArd business. 

I, Dor.othy H. Cunn, Clerk of the Illinois Pollution C(mtrol 
Board, hereby certify that the above Opinion vas adopted by a vote 
of .S" D and the above Order vas lldopted by a vote of '''D 
on the 01.~ day of.'Q ~. _, 1"~94. 

_~~ Yh . .J..~_ 
Dorothy· Il:-:Cunn, Clerk 
Illinois Pollution Control Board 

I 
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5=ERTtFt CAt!.2lL OF NON-D,ISCLOSURE 

IN COMPLIANCE VITH THE REQUIREMENT OF 35 ILL. ADM. CODE 

161.201 b)3). t DO CElTIFY fHAT MONSANTO COMPANY HAS NO 

KNCVLEDGE THAT ANY OF THE ARTICLES OR PORTIONS THEREOF 

HEREIN CLAIMED TRADE SECRET HA~E EVER 8E£H PUBLISHED, 

DISSEMINATED, OR OTHERWISE BECOME A HATTER OF GENERAL 

PUBLIC KNOWLEDGE. 

, ' -
;...~.I 

_-I 

EXIUBIT E. 

Jilek W. Holloy 
Plant Manager 
Monsanto Company 
W. G. Kfummrich Plant 
Sauict, Illinois 
62201 

I 
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AllleLE DISCLomURE RESTRICTIONS STATEMENT 
• .......... ____ ...... , •• '.._..-. M/-"-I _. .. .. _~-.... 

D18elo.ur~ of Mon •• nto C~.p.ny trade aecret or confld~ntlal 
lntor~4tl~n i. and has b •• n ~.d. on 4 need-to-know basis In 
confor~.nc. with tbe r~ltrlctlons outlined In the Mttachad 
Honlanto Security Manu ... l &,~,~ c.he follow1ng suideline. 

1. JLt!elolure !.2._Ho~!.!!l~im1'4ny P.!!~nn.J.. 

Any current .mployu~ of Honsanto Company is granted 
aeee;. to trade •• er.t 'ntormation of the kind 
eone.ined In Asency file. should he require the 
infor.ation to perfora lome function or talk within 
Monsanto Co.pany. Generally, acce •• to procell 
inforaation I. 11~lt.d t~ the following functions 
within Konsan~Q Cowpany a.sociated with the process. 

a) Kanu"facturl lll,f: supervision and iJlanasoment. 

b) Maintenance ~upervlI1on, en8in.erlns» 4Qd 
1II41H11_men t • 

c) Technical services enSineering support. 

d) Laboratory and Research supporr. 

e) Marketing and sales support. 

f) Environmental and Safety support personnel. 

•• 2 

2. Disclosure to Non-Monsanto Company Personnel 

DisseminatLon to the non~Monsanto Company personnel 1s 
prohibited with the following exceptions: 

a) Contract personnel performing a service for 
Monsanto Co~pany who have signed a valid secrecy 
asreement with Monsant~ Company and require the 
trade secret information to satisfactorily perfo~m 
their service. 

b) Persons or cOlllpanies under contract to a 
regulatory agency who: 

1. have satisfactory trade secret protection 
p~ocedures In place and t 

2. Are functioning as representatives of the 
regulatory agency and, 

EXHIBIT P 

I 
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3. require tba trade .ecret information to 
,erfora their function for the regulatory 
1 tl> In\,:y and. 

4. ara duly authoriz.d to obtain the information 
under appropriate leaal authority. 

~ •• ul~tory aleney perlonnel when that agency hal 
proper authorlty to reque.t the inform.tion and 
h~ •• atisfactory trade •• cret protaction 
procedure. 1n place • 




