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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
IN THE MATTER OF:

WATER QUALITY STANDARDS AND
EFFLUENT LIMITATIONS FOR THE
CHICAGO AREA WATERWAY SYSTEM
AND THE LOWER DES PLAINES RIVER:
PROPOSED AMENDMENTS TO 35 ILL.
ADM. CODE PARTS 301, 302, 303, AND 304

R08-9
(Rulemaking — Water)

N N N N N N N N

MOTION OF ENVIRONMENTAL
GROUPSTO SEVER, OPEN SUBDOCKET, AND PROCEED TO
DECISION CONCERNING RECREATIONAL USE ISSUES

Pursuant to 35 Ill. Admin. Code 101.408, the Natural Resources Defense Council,
Openlands, Sierra Club — Illinois Chapter, Southeast Environmental Task Force, Environmental
Law and Policy Center, Friends of the Chicago River, and Alliance for the Great Lakes
(collectively, “Environmental Groups”) move the Pollution Control Board (“Board”) for an order
creating severing and opening a subdocket to address issues in the proceeding concerning the
proposed Chicago Area Waterway System (“CAWS”) recreational use designations, which are
now ripe for decision. Specifically, the Environmental Groups request creation of a subdocket
concerning the following elements of the CAWS rule proposal submitted by the Illinois
Environmental Protection Agency (“IEPA”):

1. The proposed designations of “limited contact recreation,” “non-contact recreation,”

and “non-recreation” uses of CAWS waterways set forth in IEPA Proposed Rule Nos.
303.220, 303.225, and 303.227; and
2. The proposed technology-based fecal coliform discharge limit supporting those use

designations set forth in IEPA Proposed Rule No. 304.224.
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A separate subdocket is clearly appropriate given that recreational use involves a set of
issues almost entirely separate and distinct from the aquatic life use issues also included in R08-
09. All testimony concerning recreational use has now concluded; the hearings moving forward
will involve extensive and time-consuming additional testimony concerning the unrelated aquatic
life issues; and this proceeding has already set a record as the longest-running Board rulemaking
hearing.

The Environmental Groups state as follows in support of their motion:

. Procedural Backoround

IEPA’s rule proposal

On October 26, 2007, IEPA filed with the Board its Proposed Amendments to 35 IlI.
Adm. Code Parts 301, 302,303 and 304, accompanied by a Statement of Reasons. The proposal
was effectively divided into two subject areas: proposed recreational use designations and
proposed aquatic life use designations. With respect to recreational use, various portions of the
CAWS were upgraded from secondary contact use to “limited contact recreation,” “non-contact
recreation,” or “non-recreational.” With respect to aquatic life use, new designations were
defined for Aquatic Use A and B and for Upper Dresden Pool.

The proposal included substantial changes to water quality standards and criteria
supporting the aquatic life use designations. However, IEPA decided to postpone setting
standards and criteria to support the recreational use designations in view of ongoing research
being conducted by both the Metropolitan Water Reclamation District (“MWRD”) and the
United States Environmental Protection Agency (“USEPA”). Specifically, as discussed in the
Statement of Reasons at 42-45, USEPA has been working since 2004 on developing new criteria

for “indicator bacteria,” i.e., bacteria such as E.Coli and fecal coliform that are not pathogenic
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but are used by regulatory agencies as an indicator of the presence of harmful organisms.*
Additionally, MWRD was at that time conducting a risk assessment (i.e., a “paper” study without
human test subjects), and had also commissioned an epidemiological study concerning the
human health impact of pathogens in the CAWS to be performed by the University of Illinois at
Chicago (“UIC”). The risk assessment has been completed?, but the epidemiological study is
still underway. There is no formal commitment to a completion date for the epidemiological
study, although MWRDGC estimated in 2008 that the study would be completed in early 2010°,
after which it will undergo a peer review process prior to publication.

Notwithstanding its decision to defer setting water quality standards pending the ongoing
studies and USEPA standard-setting, IEPA made a determination to impose its widely-used
technology-based discharge standard for indicator bacteria in order to protect the proposed uses
and provide more immediate protection of public health, in recognition of the increasing
recreational value of the CAWS. See Statement of Reasons at 93. Specifically, IEPA proposed
a requirement that discharges to the CAWS between March and November not exceed 400
colony forming units per 100 milliliters (“cfu/100 mI’) of fecal coliform (an indicator bacteria),
which is the standard currently in effect for discharges into general use waters throughout the
state. The purpose of this technology-based standard was to ensure that the disinfection

equipment is installed and working properly. See Statement of Reasons at 45, 92-93.

! A document introduced at hearing indicates that new or revised criteria will be issued by October, 2012. See
Settlement Agreement Between Natural Resources Defense Council and USEPA,

and the National Association of Clean Water Agencies, marked at hearing as Exhibit 58, at 6.

2 Report prepared for MWRDGC by Geosyntec entitled “Dry and Wet Weather Risk Assessment of Human Health
Impacts of Disinfection vs. No Disinfection of the Chicago Area Waterways System” April 2008 (“Risk
Assessment™), marked at hearing as Exhibit 71.

® See MWRDGC Motion to Stay IPCB R08-09 at 10 (June 12, 2008).
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Hearings concerning the proposal

Hearings on the rule proposal commenced in January 2008 with IEPA’s presentation,
which concluded in May 2008. At that time, the Hearing Officer issued an order defining two
phases for the remainder of the hearing: the first phase would address the use designations, and
the second phase would address the supporting water quality standards and criteria. Prefiled
testimony and questions concerning first-phase witnesses addressing use designation were due
August, 2008. Additional prefiling deadlines and hearing dates and are to be set for the second-
phase issues upon conclusion of the use designation portion of the hearing. See Hearing Officer
Order dated May 19, 2008.

Pursuant to that order, interested parties submitted prefiled testimony for approximately
50 first-phase witnesses in August, 2008. These witnesses’ testimony concluded on January 14,
2010. At this point, a total of 37 days of hearing have been held concerning this rulemaking,
beating the previous record of 31 days.

Based on the Hearing Officer’s May 19, 2008 order, the next step in the proceeding will
be to commence the second phase, concerning water quality standards and criteria supporting the
designated uses, by establishing due dates for prefiled witness testimony on the subject. A
conference to discuss second-phase scheduling will take place on February 5, 2010.

1. Basisfor the Motion

At this juncture, maintaining both recreational use issues and unrelated aquatic life issues
in the same docket will unnecessarily delay decision on the essential question of whether
MWRD should be required to disinfect its sewage effluent into the CAWS, an issue on which all
prefiled testimony has now been heard. Therefore, the Environmental Groups move to sever the

recreational use issues from the aquatic life issues and create separate subdockets for these
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issues, pursuant to the Board’s rules. Those rules provide at 35 Ill. Admin. Code 101.408 that
“Upon motion of any party or on the Board's own motion, in the interest of convenient,
expeditious, and complete determination of claims, and where no material prejudice will be
caused, the Board may sever claims involving any number of parties.” This procedure has been
used by the Board on multiple occasions to facilitate rulemaking in dockets involving disparate

subject matter. See, e.g. In the Matter of: Nonhazardous Special Waste Hauling and the Uniform

Program: Amendments to 35 Ill. Adm. Code 809, R99-18 (Rulemaking-Land), 1998 Ill. Env.

Lexis 617, 7 (Dec. 17, 1998) (Granting IEPA motion to sever used oil management and oil

transport rules from substantively different hazardous waste transport rules); In the Matter of:

Triennial Water Quality Review: Amendments to 35 Ill. Adm. Code 302.202, 302.208, 302.212,

302.213, 302.407, 304.122 and 304.301 (Lead, Mercury and Ammonia Nitrogen), R-94-1

(Rulemaking-Water), 1996 Ill. Env. Lexis 3, 1-2 (Jan. 4, 1996) (Severing water quality standards
rulemaking in order to proceed with mercury and lead standards without delay caused by

opposition to ammonia standards); and In the Matter of: Toxic Air Contaminants List, R90-1,

1991 Ill. Env. Lexis 987, 6 (Nov. 21, 1991) (Granting motion to sever in order to “allow quick
adoption of toxic air contaminants list while preserving issue of reporting by existing sources.”).
Once a subdocket has been created, the Board should proceed to decision on the

recreational use issues. All testimony concerning recreational use has been completed, and the
Board now has all evidence before it necessary to render decision expeditiously concerning those
issues. As discussed infra, neither the ongoing epidemiological study commissioned by MWRD
nor the ongoing research and standard-setting by USEPA will provide any additional information
on which the Board should base its decision.* By the same token, there would be no prejudice

* These ongoing studies may well be taken into account in establishing water quality standards supporting
recreational use in the future, but that is not the issue before the Board.
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to any party, because there is no possible outcome of this ongoing research would support
rejection of IEPA’s proposed recreational use designations.

A. TheRecreational Use Issuesand the Aquatic Life Issuesare Almost Entirely
Unrelated in Substance

There is no material connection between the issues pertinent to the proposed recreational
use designations and the proposed aquatic life use designations. The witnesses who have
testified concerning the recreational use designation have all addressed either questions
regarding pathogens (their presence, associated health risk, and technology for addressing them),
or questions regarding the type and frequency of recreational uses (kayaking, canoeing, fishing,
etc.). Specifically, recreational use witnesses have provided testimony concerning the type and
source of sewage pathogens in the CAWS, measuring human and animal health risk from these
pathogens, disinfection technology and its efficacy, the cost of disinfection, the impact of CSOs
on instream pathogen levels, the quality and value of MWRD’s health risk studies (the
epidemiological study and the risk assessment), current and projected level of use of the CAWS
recreational resources, and construction projects and government and private initiatives that
encourage use of the CAWS.

By contrast, the aquatic life use designations are all based on considerations of ecosystem
health and tolerance for polluting constituents other than pathogens — e.qg., metals, dissolved
oxygen, and heat. Accordingly, witnesses who have testified to date concerning these
designations have addressed the types of species present in the CAWS and Lower Des Plaines,
the types that would be present if water quality were improved, the toxicity of various metals to
aquatic life, the responses of fish to temperature changes, the presence or absence of early life
stage organisms, and the overall quality of the habitat and potential for its improvement.

Although there may be occasional minimal intersection between the recreational use issues and
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the aquatic life issues, they are in every meaningful sense separate.

Moreover, as noted in the Background section and discussed further below, the two
issues additionally differ in that there are no instream water quality standards and criteria
proposed to support the proposed recreational uses. All of the proposed standards and criteria
pertain to aquatic life use, not recreational use. The only measure proposed in connection with
the recreational use standards is the technology-based effluent discharge standard that is used
statewide “to assure that disinfection technologies are functioning properly.” Thus, the
upcoming second-phase proceedings concerning standards and criteria will be entirely unrelated
to the proposed recreational use designations.

For these reasons, interests of convenience and judicial economy weigh in favor of
creation of a separate subdocket for the recreational use issues.

B. TheBoard Should Proceed to Decision on the Proposed Recreational Use

Designations Once a Subdocket Has Been Created

Once a subdocket for the recreational use issues is created, the Board should proceed to
decision on those issues immediately. After two full years of hearings over a record-setting
number of days, the Board now finally has before it all witness testimony and other evidence
concerning this issue presented by all interested parties: IEPA, MWRD, the Environmental
Groups, and various industrial users of the CAWS who have chosen to weigh in. Although the
Hearing Officer’s May 19, 2008 order requires additional hearing dates and testimony in the
second phase of the proceeding concerning water quality standards and criteria supporting the
proposed use designations, no such standards and criteria were proposed to support the
recreational use designations (only the technology-based discharge standard of 400 cfu/100 ml).
Accordingly, the second phase proceedings will concern solely aquatic life use issues, and will

® |EPA Statement of Reasons at 92.
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not address recreational use issues at all.

There is thus no reason to delay decision concerning the proposed recreational use
designations and the associated technology-based discharge standard. IEPA’s proposed
recreational safety measures should not be held hostage to potentially lengthy hearings on
unrelated issues. While there is no way to know at this juncture how long the second-phase
hearings will last, we can say with a degree of confidence that they will not be over quickly. The
hearing officer will need to schedule deadlines for prefiled testimony and questions at some date
reasonably in the future. She will then schedule hearing dates for however many witnesses there
are — and if past experience in this case is any guide, those dates will occur only sporadically due
to the complexities of scheduling. As a rough estimate, it is probably fair to say that we would
be fortunate to conclude second-phase proceedings in this matter within a year. The Board
should use that lengthy interval of time to consider and render a decision on the recreational use
issues that are now ripe, rather than simply allowing them to gather dust.

It is not strictly necessary, in deciding whether to proceed to decision, for the Board to
evaluate on the merits the public health urgency of implementing disinfection. Regardless of
whether effluent disinfection will in fact support the proposed designated uses by reducing
exposure to harmful pathogens — a substantive question the Board will ultimately decide in
evaluating IEPA’s proposal — the procedural issue on this severance motion is whether that
question can be resolved by the Board sooner rather than later. That said, this Board should also
take into consideration the relative risks and benefits of an earlier versus a delayed decision on
recreational use issues in view of the parties’ positions on the issue of public health. It is the
position of IEPA and the Environmental Groups that disinfection will reduce the risk of illness to

kayakers, canoeists, and other recreators whom IEPA’s proposal aims to protect. It is the
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position of MWRD that disinfection will not substantially reduce that risk.® If the Board
ultimately determines that IEPA and the Environmental Groups are correct, then there would be
significant public health benefit in reaching that determination sooner rather than later. But if the
Board determines that MWRD is correct, there is no harm done by an earlier decision to that
effect, and no particular benefit to a delayed decision. This balance of risks clearly weighs
against further delay — particularly where that delay is entirely unnecessary.

C. TheOngoing Research Studies Cannot Justify Delaying Decision on the
Recreational Use | ssues

As discussed above and in IEPA’s Statement of Reasons, MWRD is currently conducting
an epidemiological study of CAWS recreation. Although we are aware of no formal
commitment to a completion date, estimates made in 2008 suggest that the study may be
completed in 20107, followed by a period of peer review prior to publication. To the extent
MWRD may suggest that these ongoing studies justify yet more delay in the Board’s decision
regarding recreational use standards, it is clearly wrong.

IEPA has indicated that the results of this study may be relevant to a future rulemaking
setting CAWS water quality standards for indicator bacteria, in conjunction with the large-scale
re-evaluation of indicator bacteria being conducted by USEPA that is expected to conclude in
2012.% The results of these studies, and any other relevant ongoing research, may assist IEPA in
a future determination of whether designated recreational uses are being protected.

However, IEPA has appropriately determined that these studies are not necessary to
support its basic, and rather obvious, conclusion that disinfection is appropriate to reduce public
exposure to sewage-related pathogens — a conclusion already reached by regulators pretty much
® See Risk Assessment.

"Seeinfran. 3.
8 Statement of Reasons at 42-45.
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everywhere in the nation except here. The questions of what specific instream level of
waterborne pathogens represents support of the designated recreational uses, and which indicator
bacteria tests most accurately measure that level, can appropriately be informed by
epidemiological research of the sort being conducted by USEPA and UIC. However, the basic
question of whether sewage-related waterborne pathogens represent a risk to human health, and
whether reducing the level of waterborne pathogens through disinfection reduces that risk, does
not require more epidemiological research to answer. Simply put, we do not need more studies to
conclude that sewage germs in the water are bad for people. The first-order question whether to
disinfect sewage effluent — as is now done in virtually every major metropolitan area in the
United States and virtually every Illinois municipality of any size except Chicago — is a no-
brainer.

As stated at hearing by Dr. Peter Orris, the Chief of Service for Occupational and
Environmental Medicine at UIC Hospital, a senior colleague of the lead researcher for the
MWRD-commissioned epidemiological study (Dr. Samuel Dorevitch), and witness for the
Environmental Groups, we have known “from the time of antiquity” of the risks associated with
recreating in sewage-contaminated water; and that “[i]f you recreationally use polluted water,
you get it in your system and it correlates with disease.” It is not necessary, he testified, to
“reprove that for these particular rivers just around Chicago,” or to conduct an epidemiological
study to “raise that level of proof in the face of such a public health well established consensus.”®
He concluded in his testimony,

[B]ased on my extensive experience with the science of epidemiology, and my

understanding of both its capabilities and limits, I believe that delaying

disinfection at the MWRD facilities pending the outcome of the single study

being conducted by my colleagues at the UIC School of Public Heath on behalf of

MWRD would be seriously misguided. It has long been established that

® Transcript of hearing dated April 15, 2009 (“April 15 Transcript”) at 113-114.
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waterborne pathogens associated with sewage are hazardous to public health.

Perhaps no other area of medicine has been as well established for as long. No

single epidemiological study — no matter how well designed and executed, and no

matter what the ultimate result — is a sufficient basis to refuse to address

waterborne pathogens in the CAWS.*°

In any event, it has been established at hearing that a negative result in an
epidemiological study — i.e., a failure to detect a statistically significant risk — cannot
appropriately inform a determination that the risk does not exist and disinfection is not
necessary. As explained at hearing by Dr. Marc Gorelick, a professor in the Departments of
Pediatrics and Population Health at the Medical College of Wisconsin, Chief of the Section of
Emergency Medicine in the Department of Pediatrics, and author of peer-reviewed
epidemiological research concerning the public health impacts of waterborne sewage
pathogens*, epidemiological studies are an exercise in “looking for a needle in a haystack.”*2
Specifically, he explained,

The types of waterborne pathogens associated with sewage frequently cause

diarrhea and stomach upset, and occasionally fever. These types of symptoms are,

of course, extremely common. Millions of cases of diarrhea, fever, and vomiting

occur every year in this country that having nothing to do with waterborne

pathogens. All of these symptoms have dozens of potential causes. Thus, it is an

extreme challenge to try to separate out water recreation as a cause of any of them —

it is looking a needle in a haystack.™
While finding the “needle” of risk associated with CAWS recreation would certainly be
additional basis for joining the rest of the nation in requiring disinfection, failure to find such a

risk would not be. As Dr. Orris, who has conducted extensive epidemiological research himself,

put it, “Epidemiological studies are by nature blunt instruments, based in our everyday world

10 prefiled testimony of Dr. Peter Orris submitted August 4, 2008 (“OrrisTestimony™) at 1.
! prefiled testimony of Dr. Marc Gorelick submitted August 4, 2008 (“Gorelick Testimony”) Exhibit 1 (CV).
12 Gorelick Testimony at 10.
13
1d.
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with multiple influences.”*

Moreover, while the Environmental Groups have no issue with the validity of the
research methods being employed by Dr. Dorevitch and his team at UIC, the study itself is not
designed to detect at all the risks relevant to a determination whether to disinfect. The study is
designed to assess the risk of overall use of the CAWS — that is, the wide array of recreational
activities currently taking place there.™ Some of these activities, such as large-craft boating,
involve very little if any actual contact with water, while others — such as kayaking and canoeing
— involve unavoidable routine contact with the water and a risk of swallowing a significant
amount in the event of capsize.’® Along these same lines, it also assesses a sampling of the
whole array of current recreational users of the CAWS, including some individuals with weaker
or compromised immune systems — children, pregnant women, older people, people on
chemotherapy — and some with normal immune systems.

As such, by admission of Dr. Dorevitch, the UIC study is not designed to assess the risk
to any of the more at-risk subsets of current CAWS users — e.g., kayakers or children. The study
team used a “power calculation” to arrive at the population sample size necessary to derive
statistically significant results, which was determined to be 9,330.%" This is the number of study
participants determined necessary to assess the risk to the population of CAWS recreational
users as a whole. However, Dr. Dorevitch stated at hearing that, in order to assess the risk to any
subset of these recreational users — such as kayakers or children — one would need 9,330

members of that subset participating in the study.'® Thus, even if a negative result of the UIC

 Orris Testimony at 5.
15 Several parties have provided testimony and evidence in R08-09 that recreational uses, such as canoeing and
kayaking on the CAWS have been steadily increasing over the last decade. (See e.g. Illinois Department of Natural
Resources Public Comment 182 , p. 4.)
16 See Risk Assessment at 94-95.
g Transcript of hearings held September 24, 2008 (a.m.) (“September 24 a.m. Transcript™) at 50.

Id. at 52.
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study were interpreted to support a finding of low risk to CAWS recreators as a whole (which it
should not be) it could not support a finding of low risk to kayakers, children, or any other
particularly at-risk subgroup, whose welfare should appropriately be considered by the Board in
rendering its determination.

Various other inherent limitations in the study also severely limit the value of any
potential negative risk finding in assessing the appropriateness of IEPA’s proposed disinfection
requirement. The study evaluates self-reported symptoms potentially associated with waterborne
pathogens, but cannot by its own design assess the secondary illnesses that may result from
asymptomatic infection. That is, many of the illnesses potentially associated with sewage
contamination do not necessarily cause symptoms in every infected person, but those
asymptomatic infected persons may pass along the infection to others — family members,
roommates, day care center classmates -- who then do exhibit symptoms. Those secondary
infections are not being evaluated by the UIC study.*® As Dr. Gorelick stated,

The CHEERS epidemiological study is based upon self-reported symptoms of

illness. That is, recreational users are asked to fill out a questionnaire describing

any symptoms of illness. This works well with types of pathogens that cause

symptoms in most or all of people who are infected by them. It does not work as

well, however, for pathogens that infect a large number of people

asymptomatically, and make only a small fraction of infected people actually sick.

Many of the more harmful and prevalent types of waterborne pathogens

associated with sewage-contaminated wastewater are in the latter category, i.e.,

they can infect large numbers of people but actually result in illness in only a

small number of them. %

Finally, as an overall matter, a fundamental tenet of science is that study results must be

reproduced. While there may be some value in a well-conducted first time study, and the UIC

19 Study participants are asked to state whether anyone they live with is sick, but no further inquiry is made into the
cause or nature of such illnesses; and no questions are asked concerning illness among people that the study
participants have contact with (e.g., coworkers, students, friends) but do not live with. Transcript of hearing
testimony dated September 23, 2008 (p.m.) (“September 23 p.m. Transcript™) at 86.

% Gorelick Testimony at 9.
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study may be one useful data point in setting an indicator bacteria water quality standard at some
future point, it would be inappropriate to in any way rely on negative epidemiological study
results (should they materialize) as a basis for refusing to take the basic, nearly universal step of
sewage effluent disinfection to protect public health. As stated by Dr. Gorelick, who has
researched and co-authored more than 50 peer-reviewed epidemiological studies,

Given the inherent uncertainty of epidemiological research, it is essential that

results of any kind be reproduced in at least one more study. This is part and

parcel of the more fundamental principle applicable to all scientific research that

results must be replicated in order to be valid — indeed, a substantial part of

scientific inquiry consists of attempts to reproduce the published results of others

in order to determine their validity. While a single positive epidemiological study

may provide sufficient evidence to justify preliminary action, it is absolutely

critical to reproduce negative research results before drawing actionable

conclusions, given the potential pitfalls of such findings. . . .**

Dr. Orris similarly observed that epidemiological studies “require repetition and the study of
large populations,” and that “llIness in recreational users of the CAWS may well be missed even
in this excellent first epidemiologic look at this issue.”%

In any event, regardless of any substantive questions regarding the usefulness of the
future epidemiological study data, it would not serve the interest of convenient and expeditious
decisionmaking to postpone a determination on the recreational use portions of the proposed rule
when there is not even a firm date for finalizing the study. The Board has complete information
now sufficient to make a decision, and should not wait upon future information to materialize at
an indefinite date in the future.

Conclusion

For the foregoing reasons, the Board should create a subdocket for the recreational use

portions of IEPA’s rule proposal, and proceed to decision on that subdocket.

2! Gorelick Testimony at 6-7.
22 Orris Testimony at 5.
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Dated: February 3, 2010

Respectfully submitted,

NATURAL RESOURCES DEFENSE COUNCIL

SOUTHEAST ENVIRONMENTAL TASK
FORCE

SIERRA CLUB-ILLINOIS CHAPTER
OPENLANDS

ENVIRONMENTAL LAW & POLICY CENTER
FRIENDS OF THE CHICAGO RIVER

ALLIANCE FOR THE GREAT LAKES

Ol Oldldin

Ann Alexander, Senior Attorney
Natural Resources Defense Council
2 North Riverside Plaza, Suite 2250
Chicago, IL 60606

312-651-7905

312-651-7919 (fax)
AAlexander@nrdc.org

Authorized to represent the parties listed above for
purposes of this motion
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