ILLINCIS FCLLUTICN CCNIRGCL RCAEL
July 3, 1980

VILLAGE OF ELRURN,
Petitioner,

V. FCE 90-41

{Variance)
ILLINOIS ENVIERONMENT2L
PROTECTICN AGENCY,

Respondent.

CPINICN AND CEDER OF THE BOAKRL (by R. C. Elemalj:

This ratter comes kefore the Board on a Petition for
Variance Extengicn ("Pet.") filed March 27, 1950 Lty the Village
of Elkburn ("Elkurna"). Elkburn is reguesting an extensicn of the
variance granted ky the Board cn April 6, 1989 in BCB 68-204.
Elkburn seeks relief from 35 I1l. Adrm. Code 602.105(a) "Standards
For Issuance" end 602.106(k) "Restricted Status" to the extent
those rules relate to violation ky Elburn's puklic water supply
cf the 5 picocuries per liter ("pCi/1") corkined radiur-226 and
radiur~228 standard of 35 I11. Adm. Code 604.301(a}). Variance is
requested for a pericc¢ of five years or fcr a period of 29 months
following promulgation ty the United States Environmental
Protecticn Agency ("USEPA") of revised radium standards.

The Illincis Environmental Protecticn Agency ("Agency")
filed its Variance Reccrrendation ("Rec.") on May 14, 1990. The
Agency recomrends that variance be granted, sukbject to
concéiticns. Elburn waived hearing and ncne has keen helc.

Based on the record kefore it, the Board finds that Elburn
has rresented adeguate prccf that immediate compliance with the
BEoard regqulations at issue would impose an arbitrary or
unreasonable herdship. Accorcingly, the variance will ke

granted, sukbject to conditions as set fcrth in this Cpinicn and
Crcéer.

BACKGRCUND

Elturn, a municipality locatec in Kane Ccunty, preovices a
potakle public water supply to a porulation cf 1,435 residents
(Pet. at 8). The water supply is derived from a systen
consisting of cne shallow well and two deepr wells.,

Elturn was first placed cn restricted status in January
1965, based cn violation of the 5 pCi/l comkinec¢ racium
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standarc¢. Representative test results have indicated the
following combined radium concentrations:

BCi/l
September 1984 12.1
Cecenker 1986 7.2
Cctoker 1988 9.7
Decenber 198§ 8.4
Fekbruary 1289 c.4
Arril 1989 7.3
August 1989 7.1

(1688 Pet. 2t 2; Pet. at 4)1

Elkurn has been granted two prior varian-es from Er:=tricteo

Status ané Stancards for Issuance regulations. 1In PCE .-4, the
Board granted Elburn a 13-month variance to "esllow Elb: to
forrally secure professicnal essistance, investigete-e«.~ liance
options and submit a compliance to which it is fully c: ~ittea.”

(PCB 88-~4, April 21, 1988 anc¢ uron reconsideration, Jur. 16,
1988). 1In PCE 89~204, the Bcard granted Elkburn a 4~year variance
extension, to allow Elkurn "sufficient time . . . to in lement
the thirty~eight month compliance plan approved by Elkusn on
Cecenkber 5, 1988" (PCB 68-~204, April 6, 1989).

REGULATCRY FRAMEWCEFK

In recognition of a variety of possikle health effects
occasioned by exgosure to radicactivity, the USEP2 has
promulgated a maximum ccncentration limit feor drinking water of S
pCi/1l of comkined radiurn~226 and radiur—-228., 1Illinois
subsequently adopted this same limit as the mraximum allcwable
concentrations under Illinois law. Pursuant to fecticn 17.6 of
the Illinois Environmental Prctection Act (Ill. Rev. Stat. 1989,
ch. 1119@ par. 1017.6), any revision of the 5 pCi/l standarc by
the USEPR will automratically kecome the standard in Ill.nois.

The acticn that Elkurn reguests here is nct variance from
the maximum allowable concentration for radium. Regardless of
the acticn taken by the Boarcd in the instant matter, thius
standard will remain applicable to Elburn. Rather, the action
tlkurn recuests is the tempcrary lifting of prohibiticns imposed
oursuant to 35 Il1l. Adm. Code 602.105 and 602.106. 1In pertinent
part these Sections read:

I Elcurs incorpcrated parts cf its original petitiocn in its pricr
variance, PCR 88~204, into the record in this proceeding.and
appended the document to the instant petiticn. This dccunent
will be cited as "1988 Pet. at "
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Section 602.105 Stancdards for Issuance

a) The Agency shall not grant any construction or
orerating permit recuired by this Peart unless the
aprplicant submits adequate prcof that the public
water supply will ke ccastructed, nocified cr
operated so as not to cause a violation of the
Enviroamental Protection Act (Ill. Rev. Stat,

1981, ch. 111, pars. 1001 et seq.) (Act), cr of
this Chapter.

Section 602.106 Restricted Status

E) The Agency shall publish ané make availakble to
the public, at intervals of not more than six
ronths, & comprehensive and up~to~dete list of
supplies subject to restrictive status and the
reasons why.

Illincis regqulations thus provicde that communities are
prohibited from extending water service, by virtue of not keing
able to obtain the requisite permits, if their water fails to
meet any of the several standards for finished water supplies.
This provision is a feature of Illincis regulations not found in
federal law. It is this prohibition which Elburn requests ke
lifted. Moreover, grant of the reguested variance would nct
aktsolve Elburn from compliance with the combined radium standarg,

nor insulate Elburn from possible enforcerent acticn brought for
violation of those standards.

In consiceration of any variance, the Board determines
whether a petitioner has presented adeguate proof that immediate
conpliance with the Boarc¢ regulaticns at issue would impose an
arbitrary or unreasonable hardship (I1l. Rev. Stat. 1989, ch.
11192 par. 1035(a)). Furthermore, the burden is upon the
petitioner to show that its claimed hardship outweighs the public
interest in attaining compliance with regulaticns designeé to
protect the public (wWillowbkrook Motel v. Pollution Control Board
(1977), 135 Il1l1.App.3d, 481 N.E.2a, 1032). OCnly with such
showing can the claimed harcship rise to the level of arbitrary
or unreasonakle hardship.

Lastly, a variance Lty its nature is a tempcrary rerrieve
from corpliance with the Board's regulations (Moasanto Co. V.
IPCB (1977), 67 I11. 24 276, 367 N.E.2d, 684), and cormpliance is
to be sought regardless of the hardship which the task of
eventual compliance presents an individual polluter (Ic.).
Accordingly, except in certain special circumstances, a variance
petiticner is recguired, as a condition to grant of variance, to
cormit to a plan which is reasonably calculated to achieve
ccerpliance within the term of the variance.
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CCMFLIANCE PRCGEZM

Elkurn prcroses to achieve compliance through the phased
construction of three deep wells and icn~exchange treatrent
facilities. For Fhase I, Elkurn cesires to initially ccastruct a
single~unit ion~exchanger, with attendant aprurtences. For Phase
IT1, Elburn anticipates the constructicn of deep well #5 andé an
additional ion—exchange unit with appurtenances.

ElbEurn and the Agency anticipate USEF2 will prcrulgate a
rodified radium standard with final prornulgation expected Ly
Sertenker 1992. Should the USEP2 alter the radiun standardé to 5
pCi/1l for each of the two radiumr isotopes®, Elkurn okserves that
existing levels of radiun—226 ancé¢ radiun~22& in its water may
possibly lie within the acceptable range or at least would be
close to the proposed standara levels (Pet. at 7-&). Under this
scenaric, Elburn kelieves that a lesser degree of treatment will
ke required to cktain ccmpliance which wculé impact the sizing of
the ion-exchange treatment facilities (Pet. at 8-9).

Given the uncertainties associated with USEPA acticn and the
Ciffering size of treatwent facilities which wculd ke warranted
cdepending upon USEPA's particular action, Elburn contends that it
would be premature to complete final design and construction of
the ion-exchange facilities at this tire (Pet. at 10). Rather,
at this time Elburn agrees to commit to those sections of its
ccrpliance plan short of final design and coastruction of its
ion-exchange equipment (through Phase IB3) at a cost ketween
$2,018,300 and $2,731,413.00 (1988 Pet. at 5, Pet. at Exh. h).
Elkburn further commits to complete final design and construction
vpcn premulgaticn of (cor the determinetion not to prorulgate)
revised standards, derendent on the form cf those standards.

Elkurn contends that it has aggressively pursued conpliance
throughout the time of its varicus variance requests (Fet. at
5). Ac evidence thereto, Elbturn sukrits & summary cof its
activities respecting radiur since 1988 (Pet. at 5-6):

1) ©On May 2, 1988 Elkurn signed an Eagineering
Contract with Rempe~Sharpe & Asscciates to
investigate comrpliance options.

2) On Octoker 3, 1988 Elburn signed the Agency's
January 1968 Letter of Conmitment.

2 ns the Bcarc¢ has noted elsewhere (e.g., Village of North Aurora
v. IEPA, PCRBR 89-66, Fet. 8, 1990, Slip Or. at 7-8), this is cone
of the options aprarently under ccnsicderaticn by the USEPA.
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8)

9)

10)

On Decenker 5, 1588 Elturn epprcved the ion-
exchange radium removal technclogy.

On June 6, 1989 Elburn authorized the
expenditure of $24,000 to permit Remwpe~Sharpe &
Asscciates to provide Encineering Services for
the North Street Sanitary Sewer interceptor

pursuant to rhese IA c¢f the radium compliance
rroject...

Cn June 22, 1989 Elkburn entered 1into & contract
with Rempe—~Sharpe & Associates for the
Preliminary Engineering Services for the Radiurm
Compliance Facility in the amcunt of $35,350,

with regards to Fhese I1IEl of the Ccrpliance
Project.

Cn Gectcber 11, 1989 Elkburn filed a Ccrmpleint Fer
Condemrnaticn to condemn & 2.35 acre parcel
within the Village to serve as the locaticn for
the Radium Treatment Facility. The original
offer was $61,000, the Village has made a
subsequent cffer of $87,103.67. Negotiaticns
are currently underway.

On Novernker 4, 1989 Elburn purchasea a Z.41 acre
rarcel for $60,250 to serve as the location for
the well #4 as reguired under Fhase I ¢f the
radium cormpliance project.

On Jenuary 11, 1990 Elburn cpened bids for the
construction of the North Street Sanitary Sewer
Interceptor which will channel the radiun
backwash from the Water Treatmrent Facility to
the Wastewater Treatment Facility. ©Cn Fetruary
5, 1990 the Village awarded the contract to
Derpsey Eng, 1ac. in the amount cf $177,002.653.

Cn February 20, 1980 the Village aprroved an
ordinance authorizing the sale cf $975,000 in
General Otligation Bonds for the purpose of
financing Phase IA, IB, prcperty accguisition,
legal fees, and adrinistrative costs fcr the
Village's Radiurm Conpliance Plan.

On Merch 5, 1990 the Village approved the

Freliminary Engineering Report frerm Rempe-~Sharpe
& Associates.
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11) Cn March 5, 1890 the Village enterec¢ into a
contract with Rempe~Sharpe and Associates for
engineerine services relatea to Phace IEZ cf the
Racdiumr Corpliance Project in the amcunt of
$57,500.

HARLSHIP

Elburn kelieves that denial of variance woulc constitute an
arbitrary or unreasonaktle hardship in that denial would preclude
significant cdevelcpment in and arcuné Elburn, and that such
hardship would outweight any injury to the puklic (Pet. at 10).
The Agency also nctes that continuaticn of restricted status
would mean that no new water main extensicn permits could ke
issued Ly the Agency, asnad any eccnomic growth dependent on those
water main extensions would not be allowed (Rec. at 7). The
Agency further nctes that the pcssibility cf reduced costs for
treatment due to a change in the standard for combined radiurm
should ke considered (kec. at 6).

Elburn cites several proposed developments including
annexation of various rarcels of land which will provide the
village with 900 single family homes, 310 multi~family units, and
20 acres of cecnmercial developments. Elburn anticipates that its
population and tax base will doukle as a result cf these
annexations. Elkurn kelieves that the failure to oktain variance
would prohibit the extension of water supply to the annexed
areas.

In addition, as addressed in PCR 88-204, Elkurn again
discusses other aspects of anticipated hardship should variance
bLe cenied:

Irpcsition cf restricted status has had a negative
irpact on Elkurn. Elburn has recently carried out a
nurker of puklic rrojects which it has keen
struggling to pey for. In December 1980, Elkurn
exranded its sewage treatnent plant to service its
existing residential and commercial customers as
well as its expected growth. This required a
$430,000 General Okligation Bond issue in 1978. 1In
accition Elburn, in Cctoker 1986, completed the
necessary construction of a new water tower to
provice a safe andé acdeguate system. Again, this
project was sized to serve the existing residents
and comnercial custorers, as well as anticipated
growth. The Agency's Division of Public Water
Supply had informed Elkburn that it needed to rrovide
additional storage and system pressure. The
construction of the new water tower cost
approximately $756,000. Elburn used $50,000 fronmw
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existing operating funés, a $200,000 Cormunity
Developrent Assistance Program grant and $500,000
General Ckligaticn Bonds issued in 1966 to raise the
necessary funds.

Elburn has suffered a severe financial blow as its
principal wastewater generator end employer closed
its facility on April 12, 13885. Kneip Cormpany
announced the clesing of its meat packaging
cperations in Fekruary 1985 &and clogsed its fecility
on April 12, 1985.

This resulted in a loss of 85 jcks and $133,904 in
wastewater treatment revenue to the Village of
Elburn which represents apprcximately 25% of
Elbturn's total revenue. 1In addition, Elkurn was
left with a wastewater treatment system designec ana
sized tc accomrmodate weste frorm the meat packing
company &nad upcn which its rates were based.
wWithout the waste from the meat packing plant, the
existing sewace treatment plant is orerating at
aprroximrately 25% of capacity with a resulting loss
in anticipated and needed revenue. As a result,
Elkburn is struggling to pay off the approximately
$930,000 fcor General Ckligaticn Eonéds for the cost
of the new water tower and sewage treatment plant
expansicn.

(PCB 68~204 at 3-4, Pet. at 8-5).

PUELIC INTEREST

Although Elkurn has not undertaeken a formal assessnent of
the envircnrmental effect of its requested variance, it contencs
that there will be little or no adverse imrpact caused Ly the
granting of variance (Pet. at 10). The Agency contends likewise
(Rec. at 5). 1In suppcrt of its contenticn, the Agency references
testirony presented bty Richard E. Tcchey, Ph.L. of Argcnne
National Laktoratory at the hearing held on July 30 and August 2,
1985 in R85-14, Proposed Amendments to Fublic Water Supply
Regulations, 35 I11, aAdm. Code at 602.105 and 602.106, and to
updated testimony presented ty Dr. Toohey in the Ecard's hearing
on the Braidwcced variance, PCB 89-212 (Rec. at 5).

The Agency kelieves that while radiaticn at any level
creates some risk, the risk associated with Elkurn's water is
very low (Fec. at 5). 1In surmary, the Agency states:

The Agency telieves that the hardship resulting fror
Ccenial cf the recommended variance from the effect
of being on Restricted Status would outweigh the
injury of the puktlic from grant of that variance.

In light of the cost to the Petitioner c¢f treatment
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of its current water supply, the likelihooc of no
gsignificent injury to the puklic from continuation
cf the precent level of the ccntaminants in gquestion
in the Petiticner's water for the limited tirme
perica of the variance, anc¢ the possibility cf
compliance wiih a new MAC standard by less expensive
means if the stancard is revised upwarc, the Agency
ccacludes that denial of a variance from the effects
cf kestrictec ftatus would irpcse an erkitrary or
unreascnakle hardship upon Petitioner.

The Agency cicerves that this grant of variance from
restrictea status should affect only those users who
cecnsurne water <rawn freom any newly extended water
lin =, This v riance should not affect the status
of 1.e rest of retiticner's populaticn crawing weater

from existing -ter lines, except insofar as the
variance by + - concitions may hasten cormpliance.
Grant of vari ‘e mway alsc, in the interim, lessen

exposure fcr °© 2t portion of the population which
will be consuring more effectively klended water.
In so saying, he Agency ermphasizes that it
ccntinues to g.ace a high pricrity on compliance
with the stancarce.

(kec. at 8 anc 9).

CCONSISTENCY WITH FEDERAL LAW

The Agency lkelieves that Elburn may ke granted variance
consistent with the requirements of the Safe Drinking Water Act
(42 U.s.C. 300(f)) and corresponding regulations kecause the
reguested relief is nct variance fror a naticnal primary aGrinking
water regulation (Fec. at par. 23).

CONCLUEICN

The Eocarc¢ fincde that, in light of all the facts and
circurstances of this case, denial of variance wculd impose an
arbitrary or unreesonekble herdship upon Petiticner. The Eoard
also agrees with the parties that no significant health risk will
be incurred Lty rerscns who are served by any new water main
extensions, assuming that compliance is timely forthcoming.

It is the Board's understanding that Elburn will be ready to
proceed with the final phases of their chosen plan immediately
upen the effective cate of any regulation prorulgated by USEPA
which amenc¢s the mazximrumr concentration level for combined radium,
either of the isotcpes of radium, or the method ky which
corpliance with a radium maximum concentration level is
deronstrated.
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The Boarc¢ kelieves that the conciticns as reccnmendec ty the
Agency are generally appropriate. However, the Bcard makes one
substantive inserticn. That is the adaiticn of condition & and
the rlacement at appropriate rositions of the phraese "the date of
USEPA &ction", as that phrase is cdefined in conditicn A, =zt
appropriate places in the Order. Since the term of the variance
tracks in part USEFA's acticn, rather than rereat all possible

actions at each point, the Bcard will use this phrase as so
defined.

This Cpinicn constitutes the Bcarc's findings cf fact and
ccnclusions of law in this ratter.

ORCEK

1. Petiticner, the Village of Elkturn, is hereky granted variance
from 35 I1l. Adm. Ccde 602.105(a), Standards of Issuance, anc
602.1066(k), Restricted Status, but only as they relate to the
5 pCi/1 combined radium—226 and radium~228 stancard cf 35

I11. Adr. Ccde 604.301(a), subject to the following
conditions:

(A) For the purposes of this Orcer, the date of USEFA acticn
shall consist of the earlier of the:

(1) effective cate on any regqulation promulgated Lty the
U.S. Environmental Protection Agency ("USEPA")
which amends the maximrum concentration level for
comkbined radium, either of the isotopes of radium,
or the method kty which conpliance with a radiurm
raxirun concentration level is demonstrated; or

(2) dcate of puklication of notice by the USEPA that no
arendrents to the 5 pCi/l comkined radiur standarad
cr the methcd for demcnstrating corpliance with the
5 pCisl standard will be promulgatea.

(B) Variance shzall terminate on the earliest of the
following dates:

(1) Twenty~nine monthes fcllowing the date of USEPA
action; or

(2) Five years from the date of grant of this variance;
or

(3) When analysis pursuant to 35 Ill. Acm. Code
605.104(a), or any compliance demonstration methoc
then in effect, shows compliance with any standarcs
for radium in drinking water then in effect.
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(C)

(D)

(E)

(F)

~10~

Cerrpliance shall ke achieved with any standercés for
radium then in effect no later than 29 months following
the date c¢f USEPA action or five years fronm the grant cf
this variance, whichever occurs first.

In consultaticn with the Illincis Envircnmental
Protection Agency ("Agency"), Fetitioner shall continue
its sarpling programr to determine as accurately as
possible the level of radiocactivity in its wells and
finished water. Until this variance terminates,
Petitioner shall collect guarterly samples cf its water
frcm its distributicn systern at lcoceticns apprcoved Ly
the Agency. Petiticner chall compcsite the guarterly
carmrples for each location separstely and shall have thern
analyzed annually by a laboratory certified by the State
of Illinois fcr radiclcgical analysis so as to cdetermine
the concentration of radium~226 and of radium-2286. At
the ortion of Petiticner the quarterly sanmples may ke
analyzed when ccllecteé., The results of the analycses

chall ke reported within 30 days cf receipt of the mest
recent analysis to:

Illincis Environrmental Frotecticn Agency
Compliance Assurance Section

Civisicon of Puklic kater Supplies

2200 Churchill Road

Springfield, Illinois 62794-9:76

Within eight mwonths after the date c¢f USEFA &action,
Fetiticner shell apply to the Agency at the addrecss
kelow for all permits necessary for construction of
installatione, chances, or additions to EFetitioner's
public water supply needed for achieving cormpliance with
the maximurm sllowakle concentraticn for comnbined radiurm,

or with any standards for radium in cGrinking water then
in effect:

Illincis Envircnmental Protection Agency
Division of Public water Supply

Perwrit Section

2200 Churchill Road

Sprincgfielc, Illincis 62794~-9276.

Viithin eleven wenths after the date of USEPA acticn,
Fetitioner shall advertise for kids, to be sukmitted
within 60 days, from ccntractors to do the necessary
work described in the ccnstruction permit. Fetitiocner
shall accept aprropriate bids within a reasonable

time. Petiticner shall notify the Agency at the adcdress
in condition (D) cf each of the following actions: 1)
acvertisement fcr biés, 2) names of successful kicdders,
and 3) whether FPetitioconer accepted the bids.
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(G) Construction allowed on saic¢ ccnstructicn rermits shell
tegin within a reascnakle time of bids keing accepted,
tut in any case, coastruction of z2ll installeaticns,
changes or additions necessary to achieve compliance
with the maximur allowabkle concentration of corbined
radiur, or with any standards for racium in darinking
water then in effect, shall btegin no later than thirteen
ronths after the cate of USEPAR action. <Construction

shall ke corpleted 29 rmonthe after the cdate of USEEA
acticn.

(H) Pursuant to 35 Ill. 2¢n. Cocle 606.201, in its first set
of water bills or within three months after the cdate of
this Orcer, whichever occurs first, and every three
months thereafter, Petiticner shall send to each user c¢f
its puklic water supply & written nctice to the effect
that Petitioner has been granted ty the Polluticn
Ccntrecl Becard & variance frem 35 I11. Adn. Coce
602.105(a) Standards of Issuance and 35 I111. Aadnm. Code
602.106(k) kestricted Status, as they relate to the
combined radiumr standard.

(I} Pursuant to 35 Ill. Acm. Code 606.201, in its first set
of water bills or within three months after the date of
this Crcer, whichever occurs first, and every three
wronths thereafter, Petitioner shall send to each user of
its puklic water supply a written nctice to the effect
that Petitioner is not in compliance with standard for
corkined radium. The notice shall state the averzge
content cof combined radium in samples taken since the
last nctice period curing which samples were taken.

(J) Until full comrpliance is achieved, Petiticner shall take
all reasonakble measures with its existing equirrment to
rinimize the level of combined radiumr, radium-226, and
radium~228 in its finished drinking water.

(K) Petitioner shall provide written progress reports to the
Agency at the address below every six months concerning
steps taken to comply with paragraphs 2~3. Progress
repcrts shall quote each cf said raragraghs and
immediately ktelow each paragraph state what steps have
Leen taken to cormply with each paragraph.

Illinois Environmental Protection Agency
Divisiocn cf Public Water Supply

Field Cperations Section

2200 Churchill koad

Springfield, Illincis 62754-9276.

2) Within 45 deys of the date of this Crder, Petitioner shell
execute anc forward to Bokella Glatz, Enfcrcement Progrars,
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Illincis Envircnmental Protection Agency, 2200 Churchill
Road, Pcst Office Box 19276, Springfield, 1llinois 62794~
$276, a Certificaticn of Acceptance and Roreement to ke bcund
tc all terms and conditions of this varience. The 45-day
pcerioc shall ke held in abeyance during any reriod that this
ratter is being appealed. Failure to execute and forward the
Certificate within 45 days renders this variance void anc of
nc feocrce and effect as a shield against enforcement of rules
frer which variance was granted. The form cf seid
Certification shall ke as follows:

CERIIFICATION

I (We), , herety
accept and agree to ke bound bty all terms anc conditicns of the
Order of the Follution Control Bcard in PCR %0-41, July 3, 19%0.

Petitioner

Authorized Agent

Title

Late

Section 41 of the Environmental Protectics Act, I1l. Rev.
Stat. 1989 ch. 111 1/2 par. 1041, provides for appeal cf final
Orcers of the Bcard within 35 days. The Rules cof the Suprerne
Court of Illinois estakblish filing reguiremrents.

IT IS EC CEKDEREL.
Board Menkers Jaccbh L. Dumelle andé Eill Fcrcade dicssented.

I, Dorothy M. Gunn, Clerk of the Illinois Pcllution Control

Ecarc, heretby cer?}f% that the above»ppipion ano Crder was

adopted o©n the 37~ day of L , 1990, by a
vote of A —-.2 . 4 ,;7
- 4 /
7 » -2 \ //
1,7\-/ P ,/ . ///}' : f e ayta

ol

Torothy M. Gpnn, Clerk
Illinois Po¥lution Contrel EBoard
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