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PETITIONER’S REPLY TO THE IEPA’S RESPONSE

The IEPA is correct when it states that one of the purposes of a motion for
reconsideration is to bring to the court’s attention errors in its application of existing law, but it
is incorrect when it claims Petitioner’s Motion to Reconsider fails to meet this standard. In a
disingenuous sleight of hand, the IEPA at first claims that Petitioner gives no reason why the
decision of the Illinois Pollution Control Board (“the Board”) should be reconsidered. Then in a
single sentence buried in its last paragraph, the IEPA glosses over Petitioner’s argument and
rushes to conclude, without any analysis or citation to authority, that Petitioner’s argument was
meritless which “in other words” the IEPA equates with being non-existent. However, contrary
to the IEPA’s assertion, the Motion to Reconsider very specifically points out the Board’s
misapplication of the law, namely its failure to address the inconsistency between the statutory
language of the Illinois Environmental Protection Act (“the Act”) and the Illinois Administrative
Code (“the Code™).

Although the IEPA does not directly address the substance of Petitioner’ position, it
appears to argue that the “very real meaning” of “Remediation Application” (“RA”) would
preclude a tax lienholder from becoming a RA. Without any citation, the IEPA claims that by
definition a RA is “someone with legal authority to take actions at the site.” Nowhere do those

words appear in the statutory definition of RA.




Section 58.2 states that:

“Remediation Applicant” (RA) means any person seeking to perform or

performing investigative or remedial activities under this Title, including the

owner or operator of the site or persons authorized by law or consent to act on

behalf of or in lieu of the owner or operator of the site.
(Emphasis added)

Contrary to the IEPA’s assertion and as the emphasized language makes clear, the
definition of a RA is broad and inclusive generally, it is not exclusive: “any person . . . including
... but not limited to...” To read into this provision a narrow definition that excludes a person
in Petitioner’s situation seeking to perform remedial activities would circumvent the public
policy and purpose of site remediation under the Act.

Furthermore, by ignoring the inclusive definition of a RA in Section 58.2, and by
unnecessarily limiting review and evaluation services under Section 58.7(b) of the Act in favor
of the restrictions of the Code, the Board is perpetuating a situation whereby a derelict property
with no living owner of record or clear chain of title would never be able to be remediated by
interested parties who have legal interest, namely, tax lienholders seeking to perfect their claim

to the property. It is an untenable Catch-22 that is inconsistent with the guidelines and

definitions of the Act, and it is a misapplication by the Board of the provisions of the Act.
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