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TO:  Dorothy Gunn, Clerk Matthew J. Dunn, Chief
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100 W. Randolph, Suite 11-600 100 W. Randolph St., 12th Floor
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Environmenta} Protection Agency, a copy of which is herewith served upon you.
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Rachel L. Doctors
Assistant Counsel
Division of Legal Counssl

DATED: Ma; 9, 1993
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EOF ILLINOIS )
) SS.
COUNTY OF SANGAMON )

PROOF OF SERVICE

I, the undersigned, on oath state that | have served the attached Motion for Board

to File Emergency Rule upon the person to whom it is directed, by placing a copy in an

envelope addressed to:

Dorothy Gunn, Clerk Matthew J. Dunn, Chief

llinois Pollution Control Board Environmental Control Division
State of lllinois Center Cffice of the Attorney General
100 W. Randolph, Suite 11-500 100 W. Randolph St., 12th Floor
Chicago, lliinois 60601 Chicago, IL 60601

Bill Denham

Research & Planning

Energy & Natural Resources

325 W. Adams

Springfield, IL 62704

and mailing it by first class mail from Springfield, lllinois on May 10, 1993 with sufficient

postage affixad.
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SUBSCRIBED AND SWORN TO BEFORE ME

this 10th day of May, 1993

Lo 777-0@/1/“(/4 e

- : "OFFICIAL SEAL"
Notary Public
Y ANN M. Zwiok

Notary Public, State of Iifinpts
My Commission Expires Jan, 31, 1995
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TO:  Dorothy Gunn, Clerk
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POLLUTION ccm%fz’m. 'saARn
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:

RO3 - |

{Rulemaking)

EMERGENCY RULE AMENDING THE
STAGE Il GASULINE VAPOR RECOVERY
RULE IN THE METRO-EAST AREA,

35 ILL. ADM. CODE 219.586(d).

MOTION FOR BOARD TO FILE EMERGENCY RULE

NOW COMES the lliinois Environmental Protection Agency by its attorney, Rachel L.
Doctors, and moves the Board to file an emergency rule with the Secretary of State delaying
the compiiance date of 35 Ill. Adm. Code 219.586(d). In support of its Motion, the Agency
states as follows:

1. The Metro-East area, consisting of Madison, Monroe, and St. Clair Counties,
Ilinois, is a moderate nonattainment area for ozone.

2. At Secuon 202(a)(6), the Clean Air Act as amended in 1990 (42 USC §
7521(a)(6))("CAA") requires the United States Environmental Protection Agency ("USEPA™)
to promulgate rules for onboard vapor recovery systems by November 15, 1991. USEPA
failed to do so. Rather, USEPA determined that Stage Il accomplished the same or nearly the
same reduction in emissions of volatile organic material; {("VOM") as onboard vapor recovery
and was safer,

3. Section 182(b)(3) of the CAA (42 USC § 751 1a(b){e)) requires implementation

of Stage Il vapor recovery in moderate nonattainment areas by November 15, 1992,




However, Section 202(a)(6} provides that Stage {i shall not apply in maoderate nonattainment
areas once USEPA has promulgated onboard vapor recovery rules. Because USEPA did not
promuigate the onboard vapor recovery rules by the date required in the CAA, the Agency
proposed and the Board adopted Stage Il vapor recovery rules for Metroc-East in R91-30 in
accordance with the requirements of the CAA.

4, The Nationai Resources Defense Council ("NRDC") and others brought suit
against USEPA for its failure to promulgate the onboard vapor recovery rules. The Court
found in NRDC v. Reilly, No. 92-1137, slip op. (D.C. Cir. Jan. 22, 1993) (Attachment 1), that
USEPA, did not have discretion with regard to promulgating or not promulgating onboard vapor
recovery rules and ordered USEPA to proceed with its obligation.

5. Section 202(a)(6) of the CAA does not excusa implementation of Stage !l vapor
recovery in moderate nonattainment areas until such time as USEPA promulgates the onboard
vapor recovery rules. It does not require implementation of the onboard recovery rules prior
to relieving moderate nonattainment areas of the requirement to comply with Stage |l vapor
recovery. This raises the specter of very large capital outlay in an economically depressed
area of the State for what theoretically should be a relatively short period of time.
Specificaily, thse Agency estimates that the capital outlay for installation of Stage Il vapor
recovery systems at the Metro-East’s approximately 400 affected stations to be approximately
$14 million. Once the onboard vapor recovery rules are merely promulgated, there is no
longer a federal requirement that those Stage Il vapor recovery systems be there. Morsover,
once onboard vapor recovery begins penetrating the market, the Stage !l systems in Metro-
East will be duplicative controls in an area that does not require them.

6. The Director of the Agency has written USEPA Administrator Browner

requesting that USEPA expeditiously proceed with promulgation of the onboard vapor recovery




rules {See Attachment 2}. Meanwhile, it is the Agency’s opinion that enforcement of

compliance with the Stage |l rules in the Metro-East area, at this time, is onerous and not in
the best interasts of the welfare of the people of the State.

7. Moreover, lllinois is the first state in the nation, according to Region V, to have
adopted its Stage i rules pursuant to the CAA requirement.' Other states, not having
proceeded as far as lllinois in this area, are in the position of being able to sit back and wait
and see what transpires regarding the promulgation of the onboard vapor recovery rules. They
have no compliance dates facing their sources, forcing their sources into possibly duplicative
and unnecessary control measures.

8. USEPA has not issued definitive guidance with regard to this problem. The
Director has riot received a response to her letter. The question is very much "up in the air.”

8. The Svage i rules adopted by the Board establish a phased-in compliance
schedule for sources affected by the rule. Ths first phase of the compliance schedule requires
operations that commenced construction after November 1, 1990, to have installed and begun
operating its Stage H equiprnent by May 1, 1993. The second compliance date is November
1, 1993, for operations that commenced construction before November 1, 1990, and
dispense an average monthly volume of more than 100,000 galions of gasociine. Given the
uncertainty of USEPA’s position with regard to onboard vapor recovery, the Agency requests
that the first compliance date be delayed the 150 days provided by emergency rules pursuant

to Section 5.02 of the Administrative Procedure Act [5 ILCS 100/5.02].

1 Note that other states that have employed Stage II for a
number of years have done so at their discretion, that is, Stage II
is a control measure they chose to implement rather than some other
control measure; it was not required by the CAA.
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10.  The Agancy has prepared the rule as it should be amended (Sgg Attachmant 3)

ard drafts of the supporting documents required by the Administrative Procedure Act (Ses
Attachment 4) and included hard copies of them them and a disk in WordPerfect with this
kAotion for the Board’s convenience. Furthermorse, the Agency offers whatever support for

this emergency rule that the Board may require.

WHEREFORE, for the reasons stated above, the lllinois Environmental Protection
Agency moves the Board to file with the Secretary of State an emergency rule that delays the
first compliance dats contained for Stage Il gasoline vapor recovery in the Metro-East area,

35 . Adm. Code 219.586{d)(1), for 150 days as provided by the Administrative Procedure

Act at Section 5.02.

Respactfully submitied,

ILLINOIS ENVIRONMENTAL PROTECTION
ACNCY

o Lt P

Rachel L. Doctors
Assistant Counsel
Bureau of Air

DATED: April 30, 1993

P.0O. Box 19276
Springfield, IL 62794-9276
217/524-3333

03w'keb\dectors\stage li\emerrul.mot
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Petftion for Review of an Order of -the
Environmental Prolection Agency

Yownrd 1. Foz with whom David D, Doniger, Michat D,
rmaw S Keith Aswbrpok Dougine Mmvis and Aliee
we . ore on the brdef, for patitionsre.

Yarid J. Kaplan, Attorpey, United States Department of
Kice, with whom Alan W, Eckert, Assoclate General Coun-
| Nancy Ketcham-Colwill Assistant Genersl Ccunsel, and
wen E. Silugrmen, Altorney, Offfce of General Caunsel,
rited States Environmental Protection Agency, were on the
fef, for respondents,

Chenles M. Lockwood snd Jon T. Whatley entered an
pgerance for intervenor, Ansocistion of Internaifonal Auto-
Mile Manutacturers, lue.

Kennoth 8 Geller, Evtu Z. Jones, Bwan M. Tager and
Wliam: Cyabivee entered an appearance for intervenar, Bo-
7 Vehicle Manufacturers Assoclation of the United Stater,

i

Defore: Eowarps, Rurn B, Ginssurs and Wittiaus, Clrendt
lu‘(&g

Opmion for the Court filed by Cireuit Judga Emwuws

Concurring opinfon filed by Civewit Judge Wirisams.

Enwaros, Cirewil Judger The 1550 smendmentis o the
lean Air Act ("CAA") altered section 202{aX6) lo reqslre the
- runmentst Protection Agency ("BFA”), sfter “consults-
' with the Depsriment of Transportation (“DOT”), b
omulpste standerds by November 15, 1491, that would
gaire new “lght-duty” vehicles! to be equlpped with on-
ard refueling vapor recovery {“ORVR™ systems over 3
weified phase-in perded. Alter consulting with DOT, EPA
'lxgm cduty vehleles include pessenger cers aad Aght teeeks
pable of seating 12 or fewer passengers. 40 C.F.R. § 86.082-2
362).

A The “Refusting Vapor Recovery” Prablem

]

soncluded that the safely maoxvnmmm, :
aradie givan the avallebiity of sitesnative mechaninmg

2 .. oling refusling vapor smissiona and dedined to- :
m ORVE standards by the sistutury deadfine, - This d
sion was Netleed as » Fine! Agency Actiort fn Apil, 1962,
Fed Reg. 18,046 (1982). In exphining it declsicn, EP.
contended that amended seetion 202{a)}(8) contsined razidual
aut!mrlty for EPA 1o exerviss discretion in dociding whethey

{o promuigate ORVR standards If the Agessy dotermbned
that ORVR was orarsssonably uncsfe. The Natorg Ree’
gourees Defensa Conaehl (“N RDG") frftiated this eait, sieping
taat BPA lacked dlseretion under the statube sed thet la
failure to promulgate ORVE standards wes therefore uhlsm
fal,

Because the languege of section 202(a)(8) plainly liwposes:
mandatory duty, we sgree that EPA's declsion mol to promul:
gste ORVR standards was beyond the pele of its stabutory
authorlty. There fo mothing In the etatule to substuntiels
EPA's ¢laim Sor residual discretionary auntharity, nor is thery
comblguity that would warrant defarence by this court’
EPA’s construction. Furthermore, EPA’s findings regardin
CRVR safety do not establish that sl) such systems peeben.
ichevent awd vrwessonsble safely riske, We are thog nol
faced wilh 2 sttuation in which » Kternl reading of te section
produces nonsensical resalts, Whalever doubis EPA nmy
have sbout the wisdom of ehalees implicit In the aNatute west
be ralzed with Congress. This eourt Is not the proper faran:.
in which to argue the relative merits of those choices, Thare-
fore, the Final Agency Actiox is set aside and BEPA i wrdéved™
to promuigste GRVR standards in complience with the CAA, -

I Bacxcrounp

‘suring the normal uperation of gamﬁne fesied vahicies,
hydrocarbon vapors build up in the fuel tank. Whes, the i *°
cay f8 remgved daring refueling, most of thess vupawry e
fereed out of the tonk and inte the snvironment by the Influg
of Uquid gasolime. This relzase of vapors poses significant




&

Qlth and envivenmental hesards. Of primary concern s the
eet thesa vapors have an the production of orene, which is

ed when hydrocarbons amd nXrogen oxides react in
tnlight.® Excessive osone pollution I & peraistent environ-
erthal hgmd in mefor metropoiiten srezs. Ses Alr Qnaifty

fdition, esmping gasoline vapors contain known earcing-
ens.’ Thus, the control and contalnment of these vapors has
'een an environmentsl concern for many years.

Two bauic approsches hsve emerged for controlling the
anission of hydrocarbon vapors dyring refueling: "Stage 11”
wntvolr ¢ and ORVR systems. Staga 11 contiuls—Ltypicsily s
rebber boot on the fusl nozrle thst crestes a tight seat with
the fuel filler spowt so Shal escapiug vapors pre recapiored
add funneled to underground tenks--are relatively simple
mirchanisms that heve been used since 1976 in many counties
in Callforuls as well as certaln clties in the Uniled States.

——— o

2 BPA has estaklished National Ambdent Air Quality Standards
{'NAAQS") for six pollutsats, imeiuding azane. See 430 CF.R
§ £0.9 {1938). Those areas in whith ozons NAAQS beve not bean
zttained {"nronzttzinment” syeas) are chivaiBed olther zs “Marginal,”
“Modazrate,” “Serious,” “Severs,® or “Bxtre; e depending on the
scverity of ths ozme pollution it tiese aress  See 42 USG
§ 7511e (Supp. 1985)

¥ F1PA has coneluded thal benrene, 8 pormal constituent of geso-
tina and gasoline vapors, ke 3 huroam carcinogen. 52 Fed. Reg.
31,152, 31,168 £1987). Eplﬂmﬁcla’!n! and zaimal studies Indicate

that expesure to benrene results in an incresse in leukemia, Move-

over, snital studizs with feel vapors have domonatrsied 2 eignifl-
rant [ncrease In kidnay cancer among male rats sud liver cascer In
female mice. 3d 2t 31,168-88. Therefore, EPA has concluded ¢t
gasnline vapors gre m probabie human carcinegen under FPA’s
Cancer Risk Asgessruen Cuidelines Jd. st 81,164

* Refueling operstions st service statiens Involve two steps: the
Mling of muderground sltorag—> tanks, commonly ealled stage [; and
vehicie refueling, commenly called stage IL See E2A, Evadustion of
Alr Follution Reguaiglory Strategies for Gasoline Msrkellng Indus-

try. EPA-450/3 84-0123 at -5 (July 15845

SesDUrAmasmtnftheBnMyotOnbde )
Vapor Recovary Systems &t 8 (July 1691) Teervingfer
Assessment™].  Under Ua carveat TAA, Stags 1T 1
reguived iz most nonstteinment areas of muderaiz oz worke.
mty See 42 US.C. §8 TEI1abi®), (o), (), (&) nﬁn :

GRVR systers, on the other hand, xre nom mpklaﬁl.
#nd have not yot beap wed in proddction vehicles, As.the
name fmplles, onboard refueling vapor rocavery systems ive:
built into the vehicle itself to contain the wpore beforn the
reach the fuel filler spout. There are presently twa types
tachuclogy that heve bom serlously ecnsidored for oparations
ol ORVR gyslems. The first ls the ORVR “conister,? whiss
collects vapors as they are foreed through s vegulating orifise’
and stores them fo o charcoal{Uled canister. See DOT.
Asgessment & 1. As tha englne operates, ambiont sir f3.
drawn through the cenister to parge the hydroesrbons freon
the charcoel and meter the vapors back inte the engine foir.
combusifon (“purging”). Sesid® Cznister systems sre mo
fully «volved than other QRVR systems because
of tha necexsery technology for eznfater aystems is cumwy
available. Indeed, most pesvenger cars on the road.
slready carry & sl chareoa) (llled eanister {30 ealled “evey-
orstive canfsters”) to collect the relatively modest quantfies
of vapor that aceztulate In fus) tapks dm'ing oparsilons cthor
than reliseling. It was, in f2¢t, modified versiows of current
evaparitive canisbery that the Natioos! Highway Transports.
tion Selely Administration (“NHTSA") studied in erder to:
provide EPA whth DOTs rcemtnmendations mgavd!ng tlw‘,
salely of ORVR. /d. at 2. , T

An sliernative to ORVR canlaters is the flaxible feel hbd-;
der, which confracts s gaseifne is burned, rem'ding ﬂmﬁ

$ Under mormal oporating conditons, nesvly all of tho m;i
should be purged from & zaturaled OBVR candster within the fant.
cleven o twenly-sight miles of Sravel after refneli . See Soo
ments of the Amercan Palrolevrn Institute O mmz BEPN
Prcpossd Regulation of Refueling Emisslons, Dndm No, A-#1-11
(Oct. 25, 1591) ot &3 [Aereingfler “APl Comments™), reprinied ﬂn‘
Joint Appendxx UJA") at 252, i
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evaporation of Hguld fuel and theas the sccumulation of hydro-
carbon vapors. Becaues of potential safety benelits from
such 2 zysiam, auide from the enviromaenta! pretestion it
would provide, the poseibility of uskog flexibia fie} tladders
has beer explored for maay years, See, s, Memorsndum
from J-an Sctendemmen, EPA Mechacies! Engineer, to Pub-
tic Decket Noo A-87-1) (Mar. 1, 1958) (memorializing a
wmeetlng with & manufacturer thet hed been tesiing fuel
bladdess since “the esrly 1970°s™} [hereingfter “Schwendeman
Memo"], reyrinted 22 JA. at 524 Nonetheless, no bladder
" prototypes were available 3t the time NETSA conducted (t2
study. See DCT, Review of Commants Subinitted to BPA on
NHTSA's Report “An Assessment of the Safaty of Onboard
Refizeling Vapor Recovery Systamia” at 4 (Nov. 27, 399))
{hereinafisr "NOT Raview”], reprinied in J.A. st 183.

?B. Legislative and Regulatory Responzes to the "Refucking
Vapor Recovery™ Pyoblem

Undrer the 1877 amendments to the CAA, EPA was re
yuired {o promulgate ORVR regulations i it found ORVR to
be & feasible and desirsbie means of controlling vapor nmis-
slons during refueling. Pub. L. No. $5-05, § 218, 91 Stat,
T60-61 (1977)." Upon review of the informatlen available io it

§ Sperificsily, former vection 202(2)6) provided:

The Administrator shall detarmine the feasibility and desicabil-
iy of requiting new motor vehicles do utilize coboard hydracar-
bon control technology which would aveid the rocetsity of
goeoline vapor vecovery of umeontrolled ewmfssions emanating
from the fucling of maetor vehicles. The Administrator shall
coinpare the tosts snd effactivencas of 2uch tschnology to that
of impleraenting and malntalning vspor rerovery cystains (t2k-
ing into eonsideration wech faclors as f1e] meonomy, economie
costs of sich technokgy, administrative burdens, and equitable
distributlon of cosls). If the Administrator finds that It &
feasible 20d desirable to emgloy such technalogy, he shail, aiter
corsultailon with the Secrelary of Transpertation with respoet
lo motor vehicle sufety, prescribe, by regulation, standsrds
miuicing the use of onbuard hydrocarbon technelogy which
shall not become effective untli the Introduction tc the modet

. Data astambled by NHTSA Indicste thet vebicle corupents are !

aystemn at that ime. Ses 46 Fed. Neg. 21,828, 21,508

In 1984, BPA 1gein teok up the ORVE lsows In g
study ontitled “Bvalustion of Afr Poliution Strategies
Gasoline Msrketlng Industry, EPA-454/8-84-01Sn (3ud
1884). Sse 49 Fed. Reg. 81,708, 81,767 (1984 {announcing th
public availsbility of the study). After tharcugh reconsideis
ton, EPA concluded that ORVR was the prefervid eooby
techmology end proceaded ¢ detsfl praposed
the implementstion of tandslory ORVE. 52 Fed. Reg. s
31,162 In fhat mme Feders! Register Notice, EPA i
dressed the technicel diffievities waseciated with 2. Dracits
ORVR system, EPA ooncluded that ORVE was penerill
rafa and thal approoimately two years of lead time wy
sufficiont for menufacturers to install ORVR in new modul
gace most ‘of the tachiology wes al~=cdy available, 52 Fad
Reg. at 31,202-08. 4

Researchers at NHTSA had a somewhat differant view o
the situstion, for they had continulng concerpe thet ORVE
would lead to an increese tn crash and now-crash vehdek
firea® See §7 Fed. Reg. 19,220 {1892). Thus, befors pecml
gating » fine! rule, EPA initisted further dinlogue wil)
NHTSA in order tn address these fesues. 3

o ——

gear for which i wouid by fessiblo to implement sach 2
dards, taldng Into consideration compiiznce cots and e 1o
stralnts of an adequats desd time for design end production
TThere zve approximelsly 28,900 Srez annually rasulting from
the erash of & pessenger ear or Bgid truch. DOT Ascassusent

to four Umes more Ukely %o be injursd In crashes Involving a firy

- than i non-fire crashes. Id st % Moraover, the fatality rate %

crashes Involving fives is 70-30% greatsr thon in pon-fire erathes
2]
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NETSA's concerns stemmed primarlly from fts view that
GRVBmwideﬂnmuqﬂuﬁtyo{mdmmsnd
concomitantly the riak of fice. BPA specifieally reapondad to
this contern in Rs 1988 draft veport on the salely of ORVR.
Flyst, EPA chellanged NHTSA' andeslying saquunption that
there is @ positive ecrrslation between fncreased complexity
and lncreased vk, EPA noled that the Incressing design
complexily of auwtomobiles without elgrificant sufety degrada-
ticn "strongly suggests thet onboard systems of yariows de-
sign complexdties ould also be jmplemerded safely.” EPA
Draft "Summary & Anulysis of Corunents Regarding Poten-
tin} Jafety Implications of Onboerd Yapor Racovery Systems”
at 3-35 (Avg. 1988) [Aervinafier "EPA Draft"}, veprinfed in
S.A. ot 78. Secand, sven assuming thst added complexity
. means sdded safety risk, EFA determined that OBRVR sye-
" tems need not be overly complex. According to the drafi
report, ORVR canister systems conld be devised that would
be simple axtensicns of present evaporative systems. Ses id
at 8-40. Thus, EPA fund thet “atraightforwerd, relfatle,
and relatively Inexpensive enginecring sotations exist for each
of the potential problems identtfied.” Id .

In order 1o test thie concluaion, BPA conetructed a simple
GRVR canister system and installed it in o test vehicle, i4
at 5-6. This vehicle adogustely performed under limited
testing conditions, leading EPA to summarize the expariment
as follows:

Onboard systems can be simple extensions or modifea-
iicns of present evaporative systems. Further, modiles-
tions thal, are necessary can even implify certsin agpecta
of the carrent design. With the peoper design, no rie®
need be added, and in fact, refucling contreols can off.
severs! salety benefits.

1d ut 6-7. To further assess the safety of proposed ORV
systems, EPA eontracted with an owteide firm to complete &7
independent study. In September, 1688, after reviewing the
risk of vehicle fire far len different fuel evstem designs, the
Battelle Institute’s Transporistion Ssfety Group conchuded
that the Hsk of fire was remote in all cases and that it would

I e <t e} B § M WRMIWCIR $ Y

CJA at 192, .

'ORVR regulstions, Flrst, NHTSA reftersied that

ghway Transportation Safety Adwlni

(Apr. 21, 1889) [herefnaflsr "EPA Briefing"}
During this period, EPA was slso receiving firther
fron NHTSA. In Oetober, 1988, NHISA snbmitied
ansipsis of EPA’'s draft report es well ss en ansiges
publie commenta EPA had received a3 o resuit of i p

commplexity in fusl eysteme tends to result in grest

fire risk. Sea GOT, Comments on the August 5988 EF
Draft at § (Oct, 1088), reprinted i J.A. &l 506. - In.ad
NHTRA disconnted the veiue of the tests done with the
totype ORVR canister gysteen since EPA nagl '
sccount for ccrisin problems that would ariss wnder
opersiing eonditioms, such as fuel leakage snd ek of
vility” (8.g., engine stalls and hesitation during sce
Sec ¢4 ut 10. Thus, NHTSA contended: thet ORVE win
add complexity fo the system and fnevesse, by an nngem
Ned smount, .safety bswarde. Jd at 8. Afer reviewh
NIHTSAs sysessmenk, and In view of imeninent amandaes
to the CAA, EPA detlinad to fesue finel rolen regulh
ORVR systems. Ses B7 Fed. Reg. ot 18220. .

eling emissions. Undar sectiona 182(5)(2), (c), d), and
Stage 11 controls are required in moderats, aerlous, e
and extremie nopattament.aveas, 42 US.C. § 7hkla (B
1996), Amended section 208(s)(6) of the CAA 5w franie!
that EPA, after cousultation with DOT regarding safsty, sk
promuigate standards for ORVR by l\g;lmber 15, 139

?8ection 202(uKE) rouds in full: :
{8} Onboerd Vapor Recovery—Within 1 aftae Nove
cer 16, 1988, the Administrator shall, mmmmwi:ﬁ
fhe Secratary of Transportation ragarding the safety of velik
tased ("onboard”) ayetams for the contrel of veblele rofiel
gmicsionu. promuigate stendards omder (his seetion rwmfﬁ
that new light-duty vehicles menufectured beginning in |
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Purauant to this statutory mandate, BPA reinfliated consufia-
lion with DOT, through NHTSA. NHTSA then embaried
upon a further review of ORVR conlster salely. Shwe wctunl
ORVR systerms wers propeletery end not avallable for inde-

pendeot testing, NHTSA ssed componenis of, and data per-
taining to currert pvaporgtive gyatems to resch its cenchu-

T fourtn model yesr aRsr the model yaar is which the standards
are pramulgated and thereafter shall be equipped with such
systems. ‘Tha standsrds required under this paragraph thail
apply loa percentuge of esch manufacturers fleet of new tght~
duty vehlcles beginning with the fourth made! yesr after the
model year iz which the standards are gremulgaled. The
parcentage shall be sa specified ia the following table:

IMPLEMENTATION SCHEDULE FOR
;  ONBOARD VAPOR RECOYERY REQUIREMENTS

Mudel year wmmmdng afller

standerds promolgated Peteentage
T < T &
D43 U b ]
P17 41 ¢ TP 160

Percentagey in the iable refer tn 2 percentoge of tha manu-
facturer's aales volume,

The standards ghall require that such systems provide a
minimum evaporstive emiaslon caplure efficlency of 35 percent.
The requirements of section 7612a(b}(8) of this titls {relsting to
stzge 11 gasoling vapor retovery) for arees classified uoder
section 7611 of tids title as moderste for ocone ahall not apply
afler promulgation of such wtsndscdi end the Admiaksiralor
wnay, by rule, revise or wadve the sppifcation of the require-
ments of sweh section 7511a(b}3) of thia thle for sress closd-
fied undetr gectlon 7511 of this titie as Serfous, Severe, or
Extreme for ozoce, o3 spprepafate, efter such ime 2 the
Admialstrater determines that onbosrd emisslons control ays-
femz required undor thizs paragraph are in widespread use
throughout the metor vehicle fleet.

42 ULB.C. § 7521(aK®) (Supp. 1320).

" - plona. DOT Assessment at 11. NHISA
mommmmmmmm; See DOF
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becsuse of avadability problesns, it did not consider:

NHTBAY fins! report was lubnma to EPA In July,
The report identified polentia) falhurs pointe of an Q |
canister systam during cperstion. DOT Assessmont et -8
However, this anslysle wes premised on four critical sod
anproven ssumptions about ORVR epniater systems. Fm
since ORVR systems will stove more vapurs than
evaporative canisters, NHTBA -
hazard posed by larger ORVR esnisters would be greater
then that of existing consters. Id ol 8. Sacond, NHTSA
speculsted thet the quentity of vapors being moved throogh
the system during refiiefing will be !mrge compared to fhat
which passes through emvent svaporative systems. Jd 8t
Third, HHTSA 2s;umed that the complexity of the ORYR
canister aystem will be grester than present systems, thus
inerensing the possibilily of componeni fstre. Jd Finally,
NHTSA contended that tha Incressad quantity of fuel vapor
belng csrred in the vehicle al any given Hme will lead 6
greater chence of five in the event of & erash in which canister
integrity Is Joat and the conmianty of the canister are cxpoved
to sn ignitlon sowree. Id Based on thess nasumplkm
NHTSA conelided that:

Upder certain conditions représsntative of the mm
vehicle crash and operating emvkonment, ORVR rafiel-
Ing vapor recovery systems would result in a substantis
increase In fire potential, These oecurrences result-in-an
increased zafety risk and hence would have a negww
impact on safety,

id. at 10. Although NHTSA mdn&ﬁned that the &
conditione & uzed simulsted real world environmends, i ree
ognized ‘that the ocemrrence of thess conditions wookd be
unlikely. fd ot 11 ‘

After publication of the sindy, EPA requested public mnh
ment on NETSA's findings and conclusions. See 56 Fed
Reg. 43,682-83 (1991). In lste September, a public hearing
on the maller was held In which both EPA and NH’I’&%]:"?;&'
officials participated. See 57 Fed. Rog. 2t 18221, EPA ihm
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esked NHTBA to review the presestations mads at the
hearing and to respond to peblle comments.  NIITSA's lech-
rical evaluation, which followad on Novomber 27, conciaded:

On this lssoe, the record 13 closr and unambiguous.
Implementation f ORVR, regindless of prototype devel-
opmer. snd technological evelution, will increase sefety
rleks. ORVR ayatams will requive addiiona! cemponents
and must menage, store, and transport lerger quantities
of Nemmakle fugl vepor.... Thus, further technology
developmuit and operational successcs or fallures of
prototype vehicles will not ellminsie the fumdamental
safely fesues astvcinted with ORVR aystems,

NHTSA comsidara. thege riske to be inberent. Wa
[NHTSA] believe that a5 amount of produet development
ur engineering and gquality control messures would fully
stieviate these risks, regardless of tead time.

DOT Review at 4-5.

While this evsluation process was being completed, the
Novembar 15, 1991 deadline for the promuigation of ORVR
standards passed without EPA action. [lleging that EPA
had {ziied to abide by the statutory mandate In section
202(z)(6}, NRDC filed suit In the Eaetern District of Virginia
undor section $04(a) of the CAA. See Nabural Recosoros
Defense Council v. Reifly, 788 ¥, Supgp. 268 (E.D. Va. 1992).
Before the casc could be concluded, however, EPA lesued a
Notice of Final Agency Action in which it determined that the
safety ricks of onboard systems cutweighed the environmen-
tal benefits of such dsviees and that B would net, therefore,
promuigste standards pursesnt ta section POR@)E). Ses 57
Ted. Reg. at 13,220-31, Noting that section 307(b)(1) of the
CAA confer exclasive jusisdiction on the Inited States Court
of Appeals for the Dietrict of Cohwmbiz Cirenit to review
Final Agency Action, the distrlet court dismissed the case
witheut prefudice. NRDC . Reilly, 738 F. Supp. at 273-74.
‘That decision has been spyealed to the Fourth Cireuit, which

——ET TR RS | , - —

* hand, tees the “consultation” requirement contalned
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is holding the esse in sheyance pending the ¢
case. NRDC u Reilly, No. 92-1534 (Cihmr 1908

Duwuxun

The principal Mu in this case Involves EPA’S
tation of section 202¢a)(6) ormmxmncm

promulgate standards for ORVR systems. EPA, otr the

" In particuler, the Agency arguss thst Congress @
mt tntend that BPA promuigate ORVR stmdax'ds K ]
the aystems to be inkerently and vareasonably wn

vSinee EPA Is charged with sdminislering the

NRDC’s challenge to its conatruction of this provision |

be reviewsd using the enadysis provided by the Hup

Couwrt in Chevrox USA, Imc u Natural Eumw
Counctl Inc, 467 U.B, 837 (1984).

1t, mnder the firat prong of fthe] Chevron mfyﬁ.

csn determine congressional intent by using “traditims:

tools of statutory eonstruction,” then ihat In ”

muat be given effect. Uuited Food & Comsorcial Word

srs, 484 U.B. at 123 (1987). If, on the other hand *th

statuis fe silent or ambiguoos with mpeﬁwmmedﬁ

{ssue,” then We will defer to & “permisalble” m

" comstruction of the statute. CRevron, 467 US. ol

104 S.Ct st 8781

® L *

——

[E) 1= only legfslatwe intent to delegate such mﬁmﬁt
thatmﬂﬂesmnmqmadwmﬁsmmw
consiruetfon for review usder the deferentisl seoum
prong of Chevron.  Ses Chevron, 467 .S, at 94344, 10
8.Ct. at 2181-82, “If Congress has explicltly efl o) L
for *he agency to i, there is an express defegation ¢
authorily. ... Bometimes the legislative delegation to @

agency on a partlewnr question is jmyplielt rather tha
explicit.  In such &.case, 8 court may not mubstituta i
own consiruction of 2 statutory provisicn %ora reasenmi
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interpratation made by the sdminitu-étor of an ageney.”
Id.

Hansos Ciby v. Depaviment of Houstny & UYrban Dew, 929
F.2d 188, 191-82 (D.C. Ck. 1021

Given the plain and unmisteksble langusge of ssction
2P()6). we need not proceed beyond the first stap of the
Ukevrgn anuiysis.  Saction 202(u}{6) mendstes thad “within
nnc year atter Novamber 15, 1980, the Adminlstrator shall
... promylgate standards under this sectian requiring that
rew light duty vehicles ... shall be equipped with [ORVE]
systems.” 42 UB.C § T522(e)6) ¢Supp. 1690} (emphasis
added). In this case, the langusge of ths relevant seclion
most manifestly obligsies EPA to promulgsie standards for
ORVR mystams, See Heowild v Helms, 483 U.8. 460, 471
(1983) ("shali® is “lenguage of an unmistakably
. character”); Her Mujeely the Queen v USSPA, 912 F.24
1525, 1533 (D.C. Cir, 1390} (“shall” signals mandatary selion).

Where the guthors of the CAA intended to creste & cond!-
tional duty, they used the famifiar words of condition. Ses,
eg, SAA § L2 {“No standard for radiomclide emis-
sions ... {3 required .. . under this section {f the Administra-
tor determines, by rule, end aRer conspitation with the
Nuclear Regulatory Commiselon, that the regulalory program
eslablished by the Nuclear Regulatory Commission ... pro-
vides an gmple margin of safety to protect the pubic heglth.”)
{einphasis addedly CAA § 1I0{eX1)" (*The Administrator
shiall promulgate a Federal implementation plan at any time
within the 2 years aiter the Adminisivator ... dleapproves a
Rtale implementstion plan sobmission in whole or in part,
undess the State corrects the deficiency, snd the Adminisirs-
tor spproves the plsm or revision, befors the Administzator
promulgites such Fednral fmplementation plan.”) {emphasie
added). No such words of condition ere found In the consul-
tation requirement of section 202(a)(6) that deregute from
EPA’s duty te promulgate ORVR standards. Therefore,

752 USC. § TAI2AND) (Supp. 1990}
a2 USRC § T4IcHI) (Supp. 1950).

& mandatory duty, the scops of that duty {s clrewmacribed

'EPA "thall” promulgate standazds “afler™ conspifatian

1Y

EPA excesded Re statutory suthority by dechin
the standasds. ‘

.

Recogxﬂxiﬁg that s ow of mvﬁmiu
to reach the deferentisl step of Chaevorl BF

ever, neither arpument undarmites the congress)
thon plaln!y evinced hy the “shall W”hw N
gection 20B(aX6). :

A. The Consultation Requirement
First, EPA srgues that although sectfon 202(8)(8} tup

]
the requirement that EPA consult with DOT regmrdii
ORVR safety. EPA srgues that the secthon does not
how the consultztion requiresnent “meshus” with the do

romulgats standords, thup making the zection st lems

ous. ‘We reject this srgumant beeause it is premised
seadfng of “convultation” that would effectively result ki DX
having a "vela” over any EPA selion n complance with §
statutory duly to promuigsle ORVE standerds. T
apecloun coxstruction of the statute, :

Te begin with, the statute expressly pmld

DQT, not “subjsct %" or “conditioned upon”™ thet cony
tion! Thus, no substantive result of ibe consultatis
comprshended within the text that might vithate EPA

" EPA hea referred us to snippein of the legislaijyg History
159G reviziors io the CAA In support of its aegumnent the
carsultation requirement Includes the suthority t vefuse to.
OHVR gtandsrds. Seg ag, 138 Cowo. Rrc. ob SiS008 (daly
Get. 24, 1990) ("Semnery of Honse-Sansle Confurenes Ag
on the Clean Alr Act” submitisd by Semator Bavcus). The
ments on which EPA relles sre lslsted and inconchlv
surely evanot be resd o cast doub on.the clesr statutory b
In any event, these fmolated siatemenis wre eousterbshmesd
stelements indicating thet the safoty consuitstion requlresent
cords EPA no authorily ts withhold ORVR standards, Seq og
R. Rer. No. 490, 10Ist Cong., P4 Sess. pt. 1, 2t 303 {1980y,
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fory duty to promolgate standards: no determination ts
no clnimal stsndsed for eafoty is setiwleted, wnd no
jcular measers o purpene of the conualtation is speeified.
% oes not mean thet ORVR sefoty concarns will never be
idressed. Soctions 208{()RNA) and 202(a)d) of the Act
wide for a later certification process fo ensure that oo
temn will be ‘nstalled in = sutomoblle for eale to the publie
less it Is safe. 42 U.S.C. §§ T528()3)(A), 7521¢s)(4) (Supp.
00); see olso 40 CF.R. Puxrt 86 (regulatory certification
neess and siandards). However, this safety evalumtion
‘mes abt a [ater slage in the implementation of emisskon
ntrod systems. It does not sfiect the duty to prommlgate
wedards in the first instance.

Rtead in context, the central purpose of section 2020X8) &
» impose regulatory sisnderds for ORVR systams over »
wen and delalled time frae. [nverted parenthetically in
‘.EI structure i a requirement that BPA conait with DOT
igarding safety issues. Contrary o EPA's contention, the
st that the DO'E conwtation is marely advisory does not
ake §¢ meaningiess, At jesst two reasons for lhe require-
ent are apparent: frst, the process might have been meant
1provide BPA with 8 betler awareness of various systesas 20
1t ORVR standande might accurstely conform to imminent-
» available technology; eonversely, the process might sllow
PA to structure standsrds that will promote the design and
welopment of szfer systems. In any event, as a matter of
atutory construction, such # generel eansvlistion clsuss will
3% normally render nugetery other subatantive requirements
.a statute. Ses, e.g. Natural Resources Dafense Commncit v.
rain, 510 F2d 692, 704 (D.C, Cir. 1074} (copsultation re-
tivemant in Federal Water Poilution Control Act did nct
wlermine a mandatory dutyh So hare, too, we iind that it
es not cail into question the express command of the
wkion.

Further, the structure of current section 202{)(6) stands in
ark contrast with that of Hs predecessor, which required
I'A to determing the feasibility and desirability of ORVR
Jor to promulgeting ORVR sisndards. in the former sec-
Sn, it was necessary for EPA lo determine that such sys-

1

teras ware safe 33 & condition precedent to the

of ORVE siandards. Thus, it was implieR I |

schesa thet EPA exercics disecation in doclding

not fo implement regutlations for CRVR systesss;
requirement

requirement is not to ba used by BPA to avoid its obligatie
to promulgate standards for. QHVR systems.

1t Iy important to note that this Is not a case in which
has made an irrefetaiie finding that 7o ORVR system
be developed in the foreseesble future thit weuld be
Both EPA and NHTSA restricted thet analysis of OR
charcoal canister systems similsr to those uted in p
evaporsiive systeme. 57 Fed. Reg. ot 18,250, Eoth agem
rationalized this Nmitation by polating ont tha embry
nature of other ORVR technologies. Ses DOT Reviaw
(other technologies not avaliable for evalustion); 57 Fed.
at 13,280 (EPA did not consider “undeveloped 4
logies]"). Yet, this narrow review s nct defenstble
facts of thia case. ‘

First, the statute clearly calls for EPA to evaluate {
"systems.” Tha use of the plura} defests any implestion th
Congress Intended EPA to consider only ORVR camésier
technology. Cf. Asseciation of American Reilroads v. Codls
562 F.2d 1810, 1315 (D.C. Clr. 1877) (veferencs {o “equipment
wnd (acilities” In Nolse Conirol Aet of 1972 encompasses
such equipment end facilities”) (emphasis In orfginsl); Nety-
ral Rescurses Dafense Cowntedt v USKEPA, 915 F2411
1920 (3th Cir. 1990) (use of pheef in Clesn Water Ac
foreclosed EPA from restricting the scope of iy dutles)

We have pravionsly noted 5 distinetion between provisions
in the CAA that are “technology-based” and those that
“absclute,” See Nefural Resowrces Defense Counel o U8E-
P4, 655 F.2d 318, 922 & 332 n25 (D.C. Cir. 1981). Tuchnelo-
gy-based provisions require EPA to promulgale standscds
only aZter finding thst the requisite technology exsts or may
be fessibly developed. Jd at 322. Abselute stendards, on
the other hand, require compilsnce with stafelorily pre:



20

wrived standards ad time Sobles, Grespective of present
wchnologies. Jd Abscluts standarcs presume thet indastry
tan be driven te develap the requlsite technologiesX® In this
sase, the use of the werd “systems” In section 202(2)8), in
mmbination with the statutorily fixed time teble, indicales
that this provizien fallg ints the “sbsolate” category and,
hence, is techno'sgy-foreing.  There iz mothing in the section
warranting EPA's decislon {0 Hrxit lts considerstion of GRVRE

lcommand was not, EPA’s protestations to the conlrery nol-
withstanding, unreglistfe. While it fs true that sifernative
control methods are not production-ready, seversi sre beyond
the conceptusiization stage and should have been amenable to
engineeting evaloatlon,

 For instance, vapor condensers end vapor combusiars have
been considered as altermatives to canister containment ays-
fems, and both were sufficlently developed to be the subject
of investigation by aute manufactuzers in 1983. EPA Draft
al 3-3. Derheps the most promising alternative fo canisters
are the previously wentioned fleble fuel bladders, The
record indleates that this cpllon has been extensively re-
gearched and that EPA had infenmation in its possession four
years ago tending fo show that bladder systems could be
vroduction-ready within one or two years.® There &e simply

124ig rasuite in the so called "technology-forcing” character of
the CAA, See Union Blee. Ca v EPA, 427 1).5. 246, 267 {1978);
Natirel Resosres Defente Council w Thomag, 808 F.2d 410, 429
(D.C. Clr. 1588); ses nlso 118 Coua. Rec. 42,381, 42,382 {1570).
{clains of techuologicsl impossibity not sullicieal to aveld atan-
dards wuler the CAA) (wmments of Senater Muskic). It s the
naisin of lechnology-forcing sectiony that technical problems, In-
cluding those involving safely, are froned out in the cobrse of the
statuteyily spurred process ¢f vesesrch snd development. Jt Is nat
aecessaty, of even anilzipated, thst requived systems will be abso-
Jutely safe at the prototype sisge of development

1 One company’s Zests Indicaled that it is possitle o deslgn a
containiment bladder that would signifesntly reduca firee space :nto
twhsich vapor ca-s form and thus reduce the need for carbon canisters
* te capture the eseaplng vaper. See Letter {rom Jeff Broadhurst,

to a single exiating technology. HMeveuver, thie statutery -

e
o

a

no baels for us to buleve thst Cougress was ol
flaxible bleddars repreasnied & plausible alﬁmmli
eoal canfsturs or ‘that Congress did not inlent
promulgsting ORYR siendards:
No. 228, 101st Cong, &4 Bess. $4 (1896) {spec
flexible fie! biudder alernative); see aleo 62 Fi
83,175 (bladdess recognized o8 an alternative fn 19875
81,202 (bladders may haprove fuel aystem safeby). I
tion, st least two other systems have heen hypotheslized
might elminate or redaee many of the safity hazsids
EPA percaived 2¢ attendant to ORVR canister sy
US. Fatent Wo. 4,880,135 (Nov. 14, 1980) (bellow
Memorandum from Karsn Lostoeki, Mechsniesl En
EPA, to Public Docket No. A-87-11 {Sepl. 5, 1888}
cloth a3 8 substitute for gramulsted setivated carbon
esnlsters), reprinisd {n JA. at 5208 Thus, in res
safety analpeis to s single type of QRVR sysie
disregarded its responsibility under the Aet. .
Moreover, with respect to ORVR canistars, It Is
that eltker EPA o NHTSA concluded thal these apsh
Incapeble of being made reascnably sele® Ratix

Design Director, Dowly Weodville Palymer, to BPA (Jan, &
reprinted in J.A. at 619, That cempany projected that prot
bladders could be evaluation-ready within ope yeer. Jd Julest
another fus! cell manufacturer clelmed to have bugun dove

of & Nexible bizdder tank, both to realst ruplure ia coliddons ae
reduce hydrocacban emimsions. Ses Schwendeman Mome.
manufcturer ertimsted Chat IL.covid ba set wp to. many
Madders with as Huke ps zix months lead thno. Id

18 Becauge of higher working capuelly, exrbon cloth could 5
cantly reduee the sizs of ORVR eanfsters and hence redpea whi
ar Hsks eve ascotiated with incressed cunlster slzs {og.,)
chanice of impast In & creah a5 well as grester lieihood of nles
loss on mpact). Note, though, that the pesitive velationship
twaen canisler siza and fire risk was an avewmption, nol 3 At
of the NHTSA study. ‘

1 Under section 2E2(a)4) of the CA4, EPA is chatged wiﬂl
responsibility of seeing (bt no emission control system e Instulle
a1 production vebiclea thet would “cause or contribute to an unves
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pears from the record that both EPA and INHTSA balanced
the risks und benefits of QRVR againat the risks and banefits
of Stage I contrals. Ses DOT Aasssament at 3 (NHTSA
veighed availabliity of Stage I1 controls in fts ORVR aafety
issesumenty; 67 Fed. Reg. & 18,228 (EPA considers the
wailability of Stage 1T controls integral to decision); sss also
il st 13,221 (NHTSA concluded that "some risk” was inher-
ent fn GRVR canisters thet was not presest in Stage II
centrols); Letter from Jerry Ralph Curry, NHTSA, o Wil-
Bzm G. Rosenberg, Assistant Adarinistrator for Alr and Rad!-
ation, EPA (Qct. 31, 1981) (“aftér weighing the alternatives”
MHTSA would find ORVR an unreasonable safety risk),
reprinted in JA. at 464; EPA Briefing ai 9a (relative effes-
tivenass of CRVR aud Stage 11 contrals); cf b7 Fed. Rag. st
13,228 {ewnister systerns “polentially subject to additions!
faiture modes”) (eraphasis added). This reading Is bome out
by EPA’s explanation of its finel action that the dacision not
lo promuigate ORYR standurds wes heavily dependent upon
the ready availability of Stage 11 controls. See id at 15,230

Although EPA finally concluded that canlster based sys-
tems present zafktly prablems which sre not “entirely capable
of resolution,” ., much of the dats in the record directly
cantraveres this assertion. For instance, NHTSA assumed
lhat ORVR canisters would add complexity to ewrrent fuel
systems.* Yat, the EPA simple prototype proved that i was

sonsble risk ¢o public health, welfare, or safety” 42 U.8C.
§ T521(aX4)A} (Supp. $980). EPA masumed that ils dlseretion
under section 202{s)(6} was slsa measured by this ilsndard. Ses 57
Fed. Reg. at 13,222-28.

¥ 18 ig not clear that complexily s an evil in fiself, Moat of the
wilomative § Ia seeent yoore has added substantinl com-
blasity to paspenger vshieles without a noticeabie degradation of
safedy (eg., fel Injeciion, 2lectrunle ignition, anti-lock brekes, afr
bags, and computerizad iratrumentation). Ses AP[ Comments st 24
ldownward iread in wumber of fires per thousand automohiis
crashes since 1994 »hilo vebiclo complexity Increzsed aver the same

period) (elling NETHA, Metor Vahicls Fires in Traffc Crasbes snd
~ She Effcets of the Fuel Syatem Integrity Stendard, DOT US 675
, {Now. 1950)). Indeed, many of the sare eoncerns regarding the

"

. FA &t 478, Thus, the assumplion that added com

3

t least possibie Lo build a simpls ORYR canister system.”
:darmm“’, the analytical approach used by NHTSA contains g - -
Jogical flaw. NE.{8A's tesls sesin te show that OHVR may.
increess risk under certain epndilions. However, NHTS
presented no data an the jk od of thcse canditiona e;i; :
Ing in the resl wazhd. fcre, It {8 impossible to mave.
directly from NHTSA's dsta to EPA’s conclusion that GRVR
csnisters posc am unrecsonabis risk. ) -

In addition, many of the bwjefits of GRVR that were.
recognized by EPA in its 1988 draft report were largely
ignored in its final determination that ORVR s unveasonsbi v
unsafe. For instanee, the number of service statiop fires
will elmost certainly be reduced by ORVR. EPA Dratt x’at 4
I. Second, repeated or prolanged dermal contact vith Bquid:
gasoline due to spillage csa be reduced by ORVR, thus.
relleving the resultant skin Britation and decmatitis Sesid -

risk of more complex Kuel ayatdms wore volced fifteen years.ago:
with regerd Lo evaporative control systeras. Cff 38 Fed. Reg, 22417
(1992 (additional safety tests initinted by NHTSA fn ccaponie lo-
eslabytic converler requirement). Yet, those lears have proven
unfounded. The Center for Auto’ 8afely ('CAS"} peyformed an
analysis of WHTSAS dala pertelning to the three model years:
before aud after evaporative sontrols weve required which seems o
show sa aversge decreare of G.5% In tha rate of fires In pacsanyer:
car creshas sfler wwaporative cavisiers were required. See Blate-
ment of Clergnoe M. Ditlow, Director, CAS, befpre the EPA ‘at'-ﬂ;
(Sept. 28, 1981} (uble) [harsingler 'CAS Biatement'], saprinied in
plexity means
added risk I3 itself tepuous. R R R

W Toating suggeste that the EPA simple aysterm fu not wn.vlctély:y
inpractical. Gf CAS Staterment at § {vehizle did mot exhibil’
perforinance probiems during §00 mile evaluaidon).

%8 Tha Nallonal Fire incident Reporting Systesm data bas. cvesl: |
that four to six porcent of sl eer,... staticn fires o t'&
relusiing emissions or apillege. This amounts f, ¥§ to 14 fires s
year. BPA Deall at 4-8. ORYE mystems pould preveat 64 10°8( -
service istion fires each yaer, or about 3% of the astlona) teial
id ot 47, Blage 11 controls will also dheraase the number ¢ 4
acrvice stelion fires. Ses DOT Review 2% 24, “

!
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& 4-12. Peshaps most significantly, CRVR may help lower
fuel ienk pressuresr.'® Greater fuel tank pressurs leads to,
smang other tangs, fuel disparsion iu tank rupture soeidents.
GRVR canister systesas wonld require sn {nereaza in the size
of the fuel tank venting orifices and thus decrease fael tank
pressures. /4 ot 414, Finally, under operating conditions,
vehicles sometimaa cremte vapors that excead the capueity of
curvent avaporative canisters leading io so called “break-
through” and the seapage of vepors inta the engine compart-
ment. Larger canisbers in ORVR systems would capture and
. contain these vapars.

In short, the record as a whole dees not substantiate a
fnding thet ORVE aystems present inherent and unresson-
abls eafety riaka. What s clar {a that BPA has decided that
ORVR cenister aystems are oot werth the risk géves ihat
Stags I controls ars 6 vicble aiernative. However, even
were we o accept that Congress lelt some small amousnt of
discretion in the statuta for BPA to decline to require ORVE

- it it found such systems unrexsonably bazardous, that disere-

tion would be constraimed 0 3 measwrement of the safsty
cansiierations of GEVR sloue, welghed ageinzt the incremen-
ial environmental protection that ORVE aystams would pro-
vide® Thus, EPA's balancing of ORVR .canisters agsinal

“ln the past decads, several fsclors have contributed to gn
overall Inevesse in fuel tank operaling pressures. Among the
faetors are high volatllity %uels, Inevessed fua systemn pressures
hecessary for fised injection, reciveulation of hested fuel to the feel
terk which eahances fus] sxsperation and bence tank preseure, snd
Wmdmwwﬂmmodﬂmwmwn
Squld vepor within the tenk In order to rmset federal emissions
slandards. EPA Draft at 4-i3. ‘This probietn hes been partlally
soelloratad by federsBy mandated vednetions In fued weoletility
relings. Ses VolatiBty Regolatfons, &5 Fed. Reg 23,558 {1990},

M EPA rvecegaleed In ita Fioal Action that this wouic be the
Standard againgt which the “resesnatileness” of the risks of GRVR

- should ba raeseured. See 67 Foi Reg, at 13230 (safely risks not sn

sbsoiute ber, bt soust be weighed: agstnat margined emisalcn con-
tol), Howsver, the enlice azalysis procceded on the basls of
mesaring ORVR sgadpet Stage If.
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i st Lests upos
Stsge I1 contrels would stiil be an insppropria opos
whi?:h to deeline to promulgete ORVRE standards™

B. The Lapse of Siage il Requiremania : ‘m
BPA siso argues that section 202(a)(6)’s provisien for ¢
lapse of Stagfu II reguirements when EPA prmnuiga{tas
ORVR etandsrds ereates an smbigulty thot warrsnis de 3;
ence to the Agency's intexpretation of the atatute uud@ :
second step of Chevron. Specifically, saction 202()(0) vea
in pertinent port: ‘ y uu&

requirements of section T511a(b)@) of this ul
'{I;t?atmgn; stsge JI gueoline vopor feeovery) for Acea
clsseified under zecticn 631 of this tite as mudem‘w,fb
ozone siall not apply afar promulgation of such sian
dsrds and the sdmizkstrator may, by rule, vevige or walv
the epplication of the requirements of saetion 75E1albi3)
of this title for sreas classified under section 7611 of thi
titie 89 Serions, Severe, or Extreme for ozoue, 8 §pIc
priste, sfter such time as the Administrator deaeri:ninc.
thet onboard emiselons controd systems required inde;
this paragraph are in widespread use lhroughout the
motor vehicla fleet.

B.C. ¢ T521(a)(6) (Bupp. 1990). The effective data o‘l‘lh
gzl:gje It rtqu!re&uema nnﬂgt s2ction 162()(3) of thgﬂﬂcl, 4
U.SC, § 7511s(b)g) (Supp. 1980}, {s November 16, 1892, on
year after the date by which EPA was obliguted to pramy
gaie ORVR standards. EPA concludes. from this that Cor .
gress provided for an aitermative poliution control system ¥
the event that BPA determined that ORVE I unsale.

However, this reszoning relles o 2 specious reading of u
atatutory language. Section 202(.)(6) expressly provides &

L EPA's taluoud. g 8ppi« oo WS L 200l
wilhhl;,mwdigg‘ ferme and lgcl?wloy-fordng jdent
3 ZAaX6), we wxpress no view on whather, a.hw!ﬁ gorae ORY
techuciogy reach the § 20%(a)4) production certilleation mgc. Br gt
might proparly consider 28 pari oF Ms ritk ree.gzomh&eness Bsser 2
ment the availebility of the Stage [ altarnalive.

g S
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the termination of Stage II requirements gjter ORVR stan-
dards sre promulgated, not {f they are yromulgsted—the
implication tlearly being that ORVR standarde will, at some
future tims, ke promuigsted and that Stage 11 will become
unnecesiery in certalis nomattabument sress st thaet time.
The Stage [! paquiremants, then, sre not s much sn siterss-
tive to ORVR as they ste en interim messare to provide
environmantal proteetion In the event thet ORVR standurds
we inaxplleahly delaped.

This “fail-baeck” appreach does not run afoul of any of cur
standard cancns of interpretation. To begin with, there i no
direct conflivt befwears the two related sections of the CAA. IT
{ORVR standgrdz had been promulgated on time, the Blage 1§
requirements in moderats nonatizinrtient aress would merely
hove been superflucwe. On the cther hand, i EPA missed
the statutory desdline—as it in fact has—soma vapor emds-
sion control would be grovided. Although pechaps not the
most elegart frarewurk, it was mot unressonzble for Con-

gress to provide for conkingent environments! protection in
} the evenl that EPA milssed the statutery desdiine, given
EPA's vecord with regerd ts implementing the GAA. Ses
NRODC v. TRomas, 805 F.23 at 416 (EPA “behind tha statuto-
ry Umstabie” of the CAA); Sisrra Club v Colifornin, 658 F.
Supp. 165, 176 (N.D. Cal. 1987) (EPA had “leng-stending
wnwillingnsea to comply with™ the CAA); see also 538 Cova
Ree. 52438 (dally ed. Mar. 8, 1580) (“{Tlhe history of the
Clean Air Act demonetrates thet we cannat rely on EPA to
follaw throegh on aven its mandatory obilgations) (state-
ment of Semstor Liehermum). Thus, the overlep between
sections 182(b)(3) and 202(p)(6} demoustrates not an ambigu-
ity in the statute, but congressional pradence in providing for
foreseeable sdministrative delsyz®

2 This ig not the ady devies of g typs In (he CAA. As Congress-
man Wexmen hes explefned:

An } important exsrple Is.the reqairement for BPA jssnsnce
of maximim achisvable eentro] tachnology (MACT) regulalions
{or imajor sonrces of bazardous xir polistards. The regulalion
of hazardous air poliwtents is am srea whers EFA’s track

. the worst szone sccumulaiion whtle hls turnover takes plose
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It was suggested at ora! argument that x:equirlng EPA to
promulgate SOKRVR stendurds gt this point in tme, row that
the deadline hes passed and Stage 1 controls have beonwe
mandstory in moderate and worse nop-stiainment aress,
veould tmposs ineflclent double-controls In many areas. Yat,
this fs mot precisaly correct, since overlspping Stage I8 ond
ORVR controls will not result in complete duplication. As
EPA explained in is Final Action, the beneflts provided by
ORVR srs small® at first ond incregse as fieet Sarnover
ceeurs. 57 Fed. Rag. ot 18,225, Even by the most optimistic
view, It will be well info the twenty-first century befose 2
eubstentia) portion of the sutomobile fleet will be.equipped
with ORVR feel systems, Ses id (at lesst ten years until
ORVR becomes an gffective cantrol). Stage II controls witl
provide Important environmentsl protection in the areas with

In addition, by the terms of the atstuls, GRVE standards wil
only epply to lght-duty vehicles. Whataver fnvestment bas
already been mede in Stage I controls for moderste nonwt-
tainment svens that would have bsen unbecessary bxd B2
promuigated ORVR standsrds on thne will benefit the et
ronment by capturing vapor emistions from besvy trotke,
mokoreycles, and other vohicles not encompassed within the
ORVR glandarde. Thus, 2 Hteral reading of the ststute dwu

resord Is exceptionsily poar, having vegulated only seven o
tents & fwenly yaare, and Congress sought speoisl 2530raRes
that regulations would bo tzsued. Such sesrances kre provid
ed Is section 11ZD, where sates are directed-io astablisl
MACT stenderde of thelr ewn In thelr pevmils for misjo
woroes, I BPA has nob lasved appliesbls slandards witab
sighteen months of the rule-makdng dexdline. Hatos, tackeo
legicnl steps to contral e (oxics will be tequived by thestalel -
BPA fulls %o lsaus regnistions, ‘

Elonry Waysuse, Ag (verviews of he Cléan Air Aot Amsendmenss i -
1960, 21 Bavtl L, 1721, 1746 (1992) {eitations omitted}. g

2 Tndeed, the aciual beneflts sre monexjstent “af firsl,” dinee v
new vehiclez need be equipped with ORVE systeme untl) the fourt
model yesr sfter the year In whish EPA gromulgates BRV. .
standzrds. 42 UBQ. § 7620a)(6) (Supp. 158}, ]
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net lead to patently [ncoherent results. In any event, to the
extent that double-contrel will cecur now that the statulory
deadline has passed, \kud contisgency was so obvipus that R
must have been contemnpluted and scceptad by Congress. It
is not within the provines of this cowrt to second guess such
claar legislative policy cheteas.

The convarse problem was slso raised ol oral argument by

. |- FoPA, which noted that a period of %o coatral could geswr in
. some moderate menattsinment aress if the requirements for

Staga 11 controls cease to apply aRer the promulgation of
ORVR standards and actual ORVR systemns prove to be
urreasonably uwnsefe g0 that they ars denfed carlifieation
under section 208(aX3)(A). Although this {s a2 legRimate
eancern for the Agency, i is not one that we can resclve®
t'The CAA. provides thst the requirements for Stege 11 con-
itrols shall nat apply in moderate nonallelnment srezs once
‘ORVE standsrds are promuigated. The possibiiity thst
ORVR systems will not reach the prodoction fieet becauss of
a {allure to satialy certifieption requirements must have been

. ‘known to Congrest when & peased the 1590 amendmeuts,

‘Thus, the scheme reflerls an implicit polley deeision by
‘Congress. Whataver the wisdom of that declaion, it Is com-
mitted to Congrems alone to make,

f1f. Concrusiox

The toxt of gection 202(a)(8) clearly maenifests & congres-
slonal intent that EPA promulgete ORVR astandards. The
regquiremant that EPA consult with DOT prior to promidigak-
ing ‘the standards does mot derogate from that wmandatory

¥ Nots, however, that States may Teqoive varione emiasion con-
tvals regardloss of federal standlards. Ssg ag, Caz. Hesomi anp
Sarere Coor § 41854 (West £992) (atale certificabtion process lor

. gasolime vaper evfrol). In any cuso, moderate nomzllainment
».greas that Gl to’coime inte attalnmont by 1993 will be redesignated

“gerious” und wili therelore be subject to Stage U osnitals.  Ses 42

L USG 85 781K, (DXR) (Sepp. 198D). Likewlse, marginal nenai-

tainduent areas that fail to reach attalnment by 1993 will be redesip-

eated “moderate” then ssd “sarious” in 1096. Ses i
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duty. In addition, the provisions in the CAA for Stag
cm%oll provide for en {nterim sclution to the problen’
psone aceumulation unti ORVR eystems becoms comsnon
place. ORVR and Stags II soctroks are not two a}wgrs;gggive
spprosches botwesn which EPA hes discretion to chocs
Moraovey, sven if we ware o alfow that Congress dl|§=,;nnt

record would not support such'a finding. At most, it appesrs
that EPA pm-fomwg’: net welghing of the riske snd bsneﬂtz
of ORVE sanisiers velative $o Stage II controle, In Lhe end,
RPA concluded that it preferred Stage £ controls. However,
that is not the eguivalant of.a {inding that oll DRVR aystnmls
present inherent and unveszonsble safety visks. Thus, BPA's
Tinal decisicn mmsst be set aside and ORVR standards prom
gated fn compliance with the CAA. ~ e

it




" write separately for tworessans. Firat, I wish to identify yet.

i

1
H

»ate” {and worse) sress until sueh time a5 the EPA gctually

H

WisLians, Cireuil Judge, concurring: I refuctantly agree
with the court that the “shsll” of § 202(a;(6) is mandstory, as
mast “shalls” are, subject only %0 a very narrow escape
hatch—one that would epan oxly if EPA's consullation with
the Departent of Transportatics yislded & Snding that sil
plausible “oaboard” (ORVR) systams “present inherent and
unreascnable safety cisks®. Maj. Op. ot 2. The EPA find-
Ing dees not rise to tkat extreme level. Maj. Op. 13-85. |

another sneg thot this comgressionsi ehoice may fead to—a
snap that is, however, lnherent in the sord of commund-and-
control, technology-foxding sdution that Congress sdopled.
Second, I wish to emphasise that the exset character of the
EPA’s decision under § 202(s){4) is not kelore this court, 1o
that our judgnseni necegsarily leaves thst issue open.

I

The mafority opinlon addreszcs two risks that the stalufe
rena under sur inierprelstion. First, it mey leave these
pzone-geneysiing vapors subsiantislly uncontrolled efthar by
“onbeard” systems lastalled by motor vehicle manufacturers
or by “Siage 11" controls iustalled by gas station operators.
Maj. Op. at 28. Becond, it may iead to overlspping controls

. by both Maj. Op. at 27-28. There s yet o third risk—that

auto and goscline buyers will bear the expense of bolh
systems (or much of thal expante) yet secure the benefits of
pelther. Auto makers will Incur at least the R & D costs of
onboard contrels {and sato buyers wiil hear them) becsuse of
the regulation required by our declslon, yet, if nome ever
passes the ultimate aafely test of § 202{s}(4), they will net be
fosialled. Gascline station operators wmay buar many of the
costs of Staga 11 controls because they will apply I “mader-

“jasues the requlred mbnardreg%daﬁon.mumywmcmeb

apply in modergte ‘eress onee the onboard segulation fssues,
besansg thereafier {repardiese of whether the onbeard system

. "ever can be installed), the lest senience of § 202(a}6) spect-

|

- Interpret today.

2

fies that tas Stage I conirols “shall not spply” in mud‘
greas aftex oromu!ga!mn of the enboard standards. See M‘

fagping control seenarios, however, all this jy iruphieih in th

scheme. See Mal. Op. 27, 28. Congress evidently bahw :
that a veasonably.safe eystem of onboard contrels was tikel &
enough, und the value of securing them great enough, 1
Justify runuing the various risks outlined fo these opinion:
The risks are, as the majority observes,-perfectly 0bvi¢m ol
Owrs not to eount the cost. -

Is ali this sn inevitabie cosb fn thg quest for s clm
environment?  Under a aystem of cithér emissions fées o
markotable permits, firms whose produetion or products po
fute cart be induced {o invest in R & D for pallution-reducin
devices under eonditions substantislly stmilar to those unde
which they fnvest In B & D for products whoss demand |
genarsted by eonsumers—inwasting up to the po!lf.whmi th
marging] cost equale the msrginaj expected * revenuas:: ‘Th
differenca is sinsply thst the marginal exnecred vevenuss tak
the form of emissiona tazes sveried, emssion permit ey
penses avevied, or revenmues from the sale of emissioms pey
mits. Soeh systama offer compsratively efficient methods fo
addressing poletion, eimifsr to the ways a market econom
produces other goods, Wilh rure excaptions, howaver, Cor
grese has declined to use such methods. Accordingly, cor
sumezs must beer the burdens implicit in the stalute.that w

i

The majortty opinion suggeats al 21-22 and 24-25 thai th
safely detarmination made by tise EPA, 1wefipuring iz on
ultimately to be made befors mnl...Imeac ander § 2,834
sy not take into ascount the comparitive effaclivensss ¢
Stage 11 controls. Perhaps so, but I should be mwtm!ncm‘

! “Expecled” means the everage of all anticinated cutcomes, cac :
welghted in sccordancs with s estimsied hikelhood, s,
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{o reach any sueh conclusion. 1f eystem A posed a aafety riek
of 100 Yves & yoar, one might conelude that thet was an
acceptable pric2 for 8 50% raduction in ozens If it were the
only way of achieving the rmduction. But ¥ the same reduc-
tion could be achlievad by systam B, ab 8 safety risk of only 10

‘ves a year and uo msterlal alternative drawbecks, {t would |

be odd to find sysian A ressonable. The intoraction thst
Cnnﬁa specified batween onbeard end Slage 11 eontrois {in
sexienes of § 202(sX8)) makes olear thet Congress
saw them 24 at least partixd aubatitubes, 2s they plalnly are ss
& matter of phvsics snd technology. Under these circom-
stances, @ court should not leap to the viaw that the “reason-
ableness” balancing called for by § 202(2)(4), see Maj. Op. 21~
22 n.15, precindes sty considersiion of the offtet of the Stege
memwm the absence of anboard
cont
Indaed, no party here argues that the § 208(a)(4) balancing
must be so naerow. EPA, ss the majority nolss, regarded
the two sltornetive methods ss reloveit {o the § 202(a)4)

- sssemamest on onbosed devices, Maj. Op. at 28-23; seo also

57 Fed. Reg. 19,320, 13,230/8 (April 15, 1962), Petitioners do
not abjact o this elerm=nt of EPA'r veusoaing. Rather, they
mske the much mere Imited argument that EPA was inter-
nally ineonstatent In tiwt K considered the safely benbfits of
Stage I controle at the gas ststkns where they would be
ingtalled without addretaing the cdasncs of contral st the gas
stationa thot would be uncontrolled evans if Stage I1 controfs
were &3 broadly. applicabls as possiie under the statute. See
Reply Brlef at 18-12 & n.20. As the permisaible seopa of the
§ 202{a){4} bolance & not before us, thera j= ne need to take
any positien on the subject. To the extent that the texi, Ma).
Op. 21-22 24-25 i» in tensfon with id. 25 n2), pln&nly the
foolnate should be deemed controlling.

o o —— s,




‘i State of llinois o ;;\)C{”‘j
ENVIRONMENTA PROTECTION AGENCY

217/782-3397

March 25, 1993

Ms. Carol M. Browner

Administrator

United States Environmental
Protection Agericy

401 M Street, SW

Waskhi.;ton, D.C. 20460

Dear Administrator Browner:

On behalf of the State of Hlinois, | am w~ting to seek your assistarice in axpediting
USEPA’s decision regarding the necessity for Stage ii vapor recovery requirements in
rmoderate ozone nonattainment areas. As you know, the D.C. Civcuit's holding in
NRDC v, Beilly hes called into question the need to require such controls given the
Agency’s obligation to promuigate rules for onboard vapor recovery. A timely decision
is imperative given the tight deadlines for compliance and the great costs on business
associated with installation of Stage Il.

inois has promuigated Stage Il gasoline vapor recoveiy rules applicable to the
Chicago severe 0zone nonattainment ares and the St. Louis/Metro-East moderate
ozone nonattainment area. It is my understanding that lilinois is the first state in the
nation to have its Stage H SIP approved under the Clean Air Act Amendments of

1990.

illinols has sarious concerns about requiring small businesses to undertake Stage |l
control measures when the Stage Ii control rmeasures will ultimately be duplicative of
the onboard vapor recovery requirements. There are approximately 400 service
stations in the Mstro-East nonattainment area that would be requi‘ed to install Stage
Il vapor recovery systems at a capital cost of at least $ 14 million. These systems gre
required by the Clean Air Act anly until USEPA promulgates onbord vapor recovery
regulations, The sconomic ramifications to this area do nci justify striat
implementation of the Stagu Il vapor recovery requirement, partisularly when one
assumes that USEPA will act expeditiously to compiy with the Couri's order to ensure
necessary improvements in air quality,

ATTACHMENT. 2 = Printed o Recycled Paper

2200 Churchill Road, Springfield, IL 62794-927€




Therefore, | request that you immediately develop national guidance in light of the
Court’s order. In the meantime, absent national guidance, the lilinois Environmental
Protection Agency must assume that USEPA is leaving the discretion to the states
whether to implement the initial phase Stage Il vapor recovery, which is due May 15,
1993, in the moderate ozone nonattainment areas. llinocis intends to invoke
emergency measures to delay the initial implementation date for the Metro-East area
unless we receive nationa! guidance by mid-April.

lilinols is committed to fulfiliing its Clean Air Act requirements, and we urge USEPA

te promuigate the ORVR rules as expeditiously as possible, as they are critical for
helping lilinois to reduce air pollution.

Sincerely,

UAan Q. )ﬂf—-—-_"

Mary A. Gade
Director

cc: Thomas Mclarty

hbec: David Sykuta
Richard D. %Wilson
William R. Deutsch
Kathleen Bassi
Dennis Lawler
Terry Sweitzer
"5b Sharpe




