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November 16, 1995

VI LLAGE OF PLAI NFI ELD,
Petiti oner,

PCB 96- 56
) (Variance - PWS)

V.

| LLI NO S ENVI RONMENTAL
PROTECTI ON AGENCY,

N N N’ N N N’ e N’

Respondent .
OPI Nl ON AND ORDER OF THE BOARD (by E. Dunham:

This matter is before the Board on the Septenber 11, 1995
filing by petitioner, Village of Plainfield (Village), of a
petition for variance. The Village seeks relief from35 11|
Adm Code 602.105(a), "Standards for Issuance”, and 602.106(a),
"Restricted Status”, but only to the extent those rules involve
35 I'll. Adm Code 611.330(a) (radium 226 and radi um 228) and
611. 330(b) (gross al pha particle activity). The Village requests
an extension of the variance granted in Village of Plainfield v.
| EPA (Novenber 29, 1990) PCB 90-162. The prior variance wll
expire on Novenber 29, 1995. The Village is requesting an
extension of the prior variance for five years or until analysis
pursuant to 35 Ill. Adm Code 611. 371 shows conpliance with the
standard regul ati ng the contam nant, whi chever cones first.

On Cctober 16, 1995, the Illinois Environmental Protection
Agency (Agency) filed its variance reconmendati on. The Agency
recommends that the variance be granted, subject to certain
conditions. The Village waived hearing and none was hel d.

For the follow ng reasons, the Board finds that the Vill age
has presented adequate proof that imediate conpliance with the
Board's regul ations for "Standards for |Issuance” and "Restricted
Status" would result in the inposition of an arbitrary or
unr easonabl e hardship. Accordingly, the variance is granted,
subject to conditions set forth in the attached order.

BACKGROUND

The Village is located in WII County, Illinois. (Pet. at
5.) The Village provides chlorinated and fl uori dated potable
wat er supply and distribution for a popul ati on of approxi mately
6400 persons. (Pet. at 5.) The distribution consists of three
deep wells, well punps, elevated storage, and distribution
facilities. (Pet. at 5.) The water is supplied to al
residential, commercial and industrial users as needed at rates
establ i shed by ordinance. (Pet. at 6.) The Village is not part
of a regional public water supply. (Ag. Rec. at 3.) During the
| ast year water was punped at an average rate of approxi mtely
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820, 000 gal |l ons per day. (Pet. at 6.)

The water fromthe deep wells contains | evels of conbined
radi um 226 and radi um 228 whi ch exceed the current standard of 5

pC /|l set forth at 35 Ill. Adm Code 611.330(a). (Pet. at 6.)
Data fromdeep well Nos. 3 & 4 show that the current conbi ned
radi um averages 9.9 pG /I in each well. (Pet. at 8.)

The Village currently has no equi pnent to control the radi um
levels. (Pet. at 8.) The Village had intended to obtain
conpliance with the radi um standard t hrough the construction of a
new shal l ow well or wells to provide water for blending. (Pet. at
8.) However, it was determned that there are no significant
sources of shall ow groundwat er suitable for municipal use in the
i medi ate vicinity. (Pet. at 8.)

REGULATORY FRAMEWORK

The instant variance request concerns tw features of the
Board's public water supply regul ations: "Standards for |ssuance
and "Restricted Status". These features are found at 35 II|
Adm Code 602. 105 and 602. 106, which in pertinent part read:

Secti on 602. 105 St andards for |ssuance

a) The Agency shall not grant any construction or
operating permt required by this Part unless the
appl i cant submts adequate proof that the public water
supply will be constructed, nodified or operated so as
not to cause a violation of the Environnental
Protection Act (Ill. Rev. Stat. 1989, ch. 111 %; pars.
1001 et seq.) (Act), or of this Chapter.

Secti on 602. 106 Restricted Status

b) The Agency shall publish and nmake avail able to the
public, at intervals of not nore than six nonths, a
conprehensi ve and up-to-date |ist of supplies subject
to restrictive status and the reasons why.

The principal effect of these regulations is to provide that
public water supply systens are prohibited from extendi ng water
service, by virtue of not being able to obtain the requisite
permts, unless and until their water neets all of the standards
for public water supplies. The Village requests that it be
allowed to extend the water service while it pursues conpliance
wi th the conbi ned radi um standard and the gross al pha particle
standard, as opposed to extending service only after attaining
conpl i ance.

In determ ni ng whether any variance is to be granted, the
Act requires the Board to determ ne whether a petitioner has
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present ed adequate proof that inmediate conpliance with the Board
regul ations at issue would inpose an arbitrary or unreasonabl e
hardshi p. (415 ILCS 5/35(a) (1994).) Furthernore, the burden is
upon the petitioner to show that its claimed hardshi p outwei ghs
the public interest in attaining conpliance with regul ations
designed to protect the public. (WII|oworook Mdttel v. Pollution
Control Board (1st Dist. 1977), 135 IIl. App. 3d 343, 481 N E. 2d
1032.) Only with such a show ng can the clainmed hardship rise to
the level of arbitrary or unreasonabl e hardshi p.

A further feature of a variance is that it is, by its
nature, a tenporary reprieve fromconpliance with the Board's
regul ati ons and conpliance is to be sought regardl ess of the
hardshi p which the task of eventual conpliance presents an
i ndi vi dual polluter. (Mnsanto Co. v. IPCB (1977), 67 Il1l. 2d
276, 367, N.E. 2d 684). Accordingly, except in certain special
ci rcunst ances, a variance petitioner is required, as a condition
to grant of variance, to commt to a plan which is reasonably
cal cul ated to achieve conpliance within the termof the variance.

A grant of variance from"Standards for |ssuance" and
"Restricted Status" does not absolve a petitioner fromconpliance
with the drinking water standards at issue, and does not insulate
a petitioner from possible enforcenent action brought for
vi ol ation of those standards. The underlying standards remain
applicable to the petitioner regardless of whether variance is
granted or deni ed.

St andards for conbi ned radi um and gross al pha particle
activity in drinking water were first adopted as National Interim
Primary Drinking Water Regul ations (N PDWRs) by the USEPA in
1976. The standards adopted were 5 pCi /| for the sumof the two
i sotopes of radium radium 226 and radi um 228 ("conbi ned
radiuni), and 15 pC /| for gross alpha ("particle activity").
Shortly thereafter Illinois adopted the same limts. Although
characterized as "interim' limts, these standards neverthel ess
are the maxi mum contam nant | evels under both federal and
l1linois law, and will remain so unless nodified by the USEPA. !

Since their original promnulgation, the current radi um and
gross al pha particle activity standards have been under review at

the federal level. The USEPA first proposed revision of the
standards in Cctober 1983 in an Advance Notice of Proposed

Rul emaki ng (48 Fed. Reg. 45502). It later republished this
advance notice in Septenber 1986 (51 Fed. Reg. 34836). On June

Y1'n anticipation of USEPA revision of the radium standard
the |l egislature anended the Illinois Environnmental Protection Act
at Section 17.6 in 1988 to provide that any new federal radium
standard i mredi ately supersedes the current Illinois standard.
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19, 1991, USEPA announced a proposal to nodify both standards.?
USEPA proposes to replace the 5 pC /| conbi ned radi um standard by
separate standards of 20 pGC /| each for radium 226 and radi um
228. The gross al pha particle activity standard is proposed to
be replaced by an adjusted gross al pha particle activity
standard; the latter would still have a 15 pGC /| value, but would
no |l onger include al pha particle activity associated with radi um
or urani um decay.

This change was to be promul gated by April 1995, but this
deadl i ne was extended to Septenber 1995. However, Congress has
prohi bited funds to pronmulgate final radon standards for fiscal
years 1994 and 1995. M. Joseph Harrison, Chief of the Safe
Drinking Water Division, USEPA, Region V, announced that in |ight
of the projected proposal for the rel axed standard, the USEPA
woul d not force any nmunicipality to spend funds to conply with
t he federal conbi ned standard.

COVPLI ANCE PLAN

The Vill age has expended over $200,000 in its search for a
reliable supply of shallow groundwater to blend with the deep
wel | water and reduce the concentration of radium (Pet. at 18.)

This search determ ned that there are no shall ow aquifers
suitable for nunicipal use in the imediate vicinity. (Pet. at
18.) The Village has two alternatives for conpliance: 1)
pur chasi ng water from a nei ghboring community; or 2) the
installation of radiumrenoval equipnent at each well. (Pet. at
18.)

The Village has held discussions with Ctizens Uility
Conmpany and the City of Joliet concerning the purchase of water.
(Pet. at 18.) The Village maintains that the cost of service
fromthe potential suppliers is too high. (Pet. at 18.)
Plainfield believes its only alternative is to use ion-exchange
softening of the deep well water supply. (Pet. at 18.) The
Vil l age has nmade provisions to construct a treatnent facility
near well No. 5. (Pet. at 18.) However, the Village recogni zes
t hat i on-exchange softening has drawbacks of adding sodiumto the
wat er supply and concentrating radi oactive waste in the brine, as
wel |l as being nore costly to inplenment. (Pet. at 18.)

HARDSHI P

The Village contends that denial of the variance extension
woul d constitute an arbitrary or unreasonabl e hardship in that

2Publ i cation occurred at 56 Fed. Reg. 33050, July 18, 1991.
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the granting of the variance will cause little or no adverse
envi ronnment al inpact and denial of the variance would del ay or
precl ude significant devel opnment in and around Plainfield. (Pet.
at 19.) The Village anticipates that the next few years w ||
continue to be a period of significant growmh w th numerous
devel opnents. (Pet. at 19.) The Village maintains that the | oss
of any of these devel opnents woul d have a serious econony i npact
on the Village which would far outwei gh any health effects
associated with the consunption of Plainfield s water for the
limted time of the variance. (Pet. at 20.) The Village notes
that the pronul gati on of a new radi um standard by the USEPA nmay
significantly alter the Village's conpliance status. (Pet. at
21.)

The Agency agrees that denial of the variance would inpose
an arbitrary or unreasonable hardship on the Village. (Ag. Rec.
at 10.)

ENVI RONVENTAL | MPACT

Al t hough the Village has not undertaken a formal assessnent
of the environnental effects of the requested variance, it
contends that there will be mnimal or no adverse inpact caused
by the granting of the variance. (Pet. at 12.) The Village and
the Agency cite the testinony presented by Richard E. Toohey,
Ph.D., of Argonne National Laboratory, at the July 30 and August
2, 1985 hearings for the Proposed Amendnents to Public Water
Supply Regul ations (R85-14), 35 I1l. Adm Code 602. 105 and
602. 106 and the updated testinony presented by Dr. Toohey in the
Board's hearing for a variance requested by the Cty of Brai dwood
in Gty of Braidwod v. IEPA (June 21, 1990), PCB 89-212, in
support of the assertion that the variance will not result in any
adverse environnmental inpact. (Pet. at 12, Ag. Rec. at 8.)

Wil e the Agency believes that radiation at any | evel
creates sone risk, the risk associated with the Village's water
supply is very low (Ag. Rec. at 8.) The Agency states that "an
increase in the allowable concentration for the contam nants in
guestion should cause no significant health risk for the limted
popul ati on served by new water nain extensions for the tine
period of this recormended variance.” (Ag. Rec. at 10.) In
summary, the Agency states as foll ows:

The Agency believes that the hardship resulting from deni al
of the recommended variance fromthe effect of being on
restricted status would outweigh the injury of the public
fromgrant of the extension. 1In light of the I|ikelihood of
no significant injury to the public fromcontinuation of the
present |evel of the contam nants in question in the
petitioner's water for the limted time period of the

vari ance, the Agency concl udes that denial of a variance
woul d i npose an arbitrary or unreasonabl e hardshi p upon



petitioner.

The Agency observes that the grant of the variance from
restricted status should affect only those users who consune
wat er drawn from any new y extended water lines. This
variance should not affect the status of the rest of
petitioner's popul ation drawi ng water from exi sting water

I ines, except insofar as the variance by its conditions may

hasten conpliance. In so saying, the Agency enphasizes that
it continues to place a high priority on conpliance with the
st andar ds.

(Ag. Rec. at 12 - 13.)
CONSI STENCY W TH FEDERAL LAW

The Agency states that the requested variance may be granted
consistent wwth the Safe Drinking Water Act (SDWA), PL 93-523, as
anmended by PL 96-502, 42 U.S.C. 300(f) and correspondi ng
regul ations (40 CFR Part 141) because the variance does not grant
relief fromconpliance with the federal primry drinking
regul ations. (Ag. Rec. at 11.) The Agency states that granting a
variance fromthe effects of restricted status affects State and
not federal |law and regul ations; a variance fromthe effect of
restricted status would all ow water nai n extensions, under the
Act and Board regulations. (Ag. Rec. at 11.) The Agency further
states that the recomrended variance is not a variance from
USEPA' s national primary drinking water regul ati ons and does not

suspend the effect of the SDWA. (Ag. Rec. at 11.) The Agency
asserts that a federal variance is not at issue, and there should
be no risk to the State of Illinois of |loss of primcy. (Ag. Rec.
at 12.) The Agency states that petitioner will remain subject to
the possibility of enforcenent for violations of the MCL for the
contam nants in question under state and federal |aw. (Ag. Rec.

at 12.) The Agency concl udes that because continuing progress is
bei ng made towards conpliance while awaiting final promnulgation
of the standard, it is unlikely that the USEPA will object to the
i ssuance of the recommended variance. (Ag. Rec. at 12.)

CONCLUSI ON

Based upon the record, the Board finds that imedi ate
conpliance wth the "Standards for |ssuance” and "Restricted
Status" regul ations woul d i npose an arbitrary or unreasonable
hardship on the Village of Plainfield. The Board al so agrees
with the parties that granting this variance does not pose a
significant health risk to those persons served who will be
affected by the variance, assum ng that conpliance is tinely
forthcom ng.

The Board notes that tinely conpliance by the Village nay be
af fected by pendi ng USEPA action to promnul gate new standards for



radi onuclides in drinking water. USEPA has recommended a
standard of 20 pC /| for both radium 226 and radi um 228. This
proposed standard was published on July 18, 1991 (56 Fed. Reg.
33,050 (1991)), and the public hearings on the standard began on
Septenber 6, 1991. (Ag. Rec. at 9.) Congress has prohibited
funds to pronul gate final radon standards for fiscal years 1994
and 1995. (Ag. Rec. at 9.) It is anticipated that the new
standard as anmended wi Il be adopted when the necessary funding is
all ocated for this program New radi onuclide standards from
USEPA coul d significantly alter the Village's need for a variance
or alternatives for achieving conpliance. 1In recognition of this
situation, as reconmmended by the Agency, the variance wll
contain suitable tinme franes to account for the effects of any
USEPA alteration (or notice of refusal to alter) of the radium

st andar ds.

Today's action is solely a grant of variance from standards
of issuance and restricted status. The Village is not granted a
vari ance from conpliance with the conbi ned radi um standard, and
today's action does not insulate the Village in any manner
agai nst enforcenent for violation of these standards.

This opinion constitutes the Board's findings of fact and
conclusions of lawin this nmatter.

ORDER

The Village of Plainfield is hereby granted a variance from
35 I'll. Adm Code 602.105(a), "Standards for |ssuance", and
602. 106(b), "Restricted Status", as they relate to the standards
for conbi ned radium 226 and radi um 228 in drinking water as set
forth in 35 11l. Adm Code 611.330(a), and gross al pha particle
activity as set forth in 35 1I1l1. Adm Code 611.330(b) subject to
the foll owi ng conditions:

(A) For purposes of this order, the date of U S
Environnental Protection Agency (USEPA) action shal
consist of the earlier date of the follow ng:

(1) Date of pronulgation by the USEPA of any
regul ati on whi ch anends the maxi mum concentrati on
| evel for conbined radium either of the isotopes
of radium or the nmethod by which conpliance wth
a radi um maxi mum cont am nant |evel is
denonstrat ed; or

(2) Date of publication of notice by the USEPA that no
anendnents to the 5 pG /I conbined radi um standard
or the method for denonstrating conpliance with
the 5 pG /I standard will be pronul gated.

(B) Variance shall term nate on the earliest of the



fol |l ow ng dat es:
(1) Two years follow ng the date of USEPA action; or
(2) Novenber 16, 2000; or

(3) Wen analysis pursuant to 35 IIl. Adm Code
611. 720, or any conpliance with standards then in
effect, shows conpliance with standards for radi um
in drinking water then in effect.

(© In consultation with the Illinois Environnenta
Protection Agency (Agency), petitioner shall continue a
sanpling programto determi ne as accurately as possible
the level of radioactivity inits wells and finished
water. Until this variance expires, petitioner shal
collect quarterly sanples of water fromthe
di stribution systemat the |ocations approved by the
Agency. Petitioner shall conposite the quarterly
sanpl es fromeach | ocation and shall analyze them
annually by a | aboratory certified by the State of
II'linois for radiol ogical analysis so as to determ ne
the concentration of radium 226, radium 228 and gross
al pha particle activity. The results of the anal yses
shall be reported within 30 days of receipt of each
anal ysis to:

II'linois Environnmental Protection Agency
Conpl i ance Assurance Section
Drinking Water Quality Unit
Bureau of Water
P. O Box 19276
Springfield, Illinois 62794-9276

The runni ng average of the nost recent four quarterly
sanple results shall be reported to the above address
wi thin 30 days of receipt of the npost recent quarterly
sanpl e.

(D) Wthin three nonths of USEPA action, petitioner shal
apply to the Agency at the address bel ow for al
permts necessary for the construction, installation,
changes or additions to petitioner's public water
supply needed for achieving conpliance with the MCL for
conbi ned radiumor with any other standard for radi um
in drinking water then in effect:

II'linois Environnmental Protection Agency
Public Water Supply System
Permt Section
2200 Churchill Road
P. O Box 19276
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Springfield, IL 62794-9276

Wthin three nmonths of USEPA action and after each
construction permt is issued by the Agency, petitioner
shal | advertise for bids, to be submtted within 60
days, fromcontractors to do the necessary work
described in the construction permt. The petitioner
shal | accept appropriate bids within a reasonable tine.
Petitioner shall notify the Agency, Division of Public
Wat er Supplies, within 30 days, of each of the
following actions: 1) advertisenents for bids, 2)

names of the successful bidders, and 3) whether
petitioner accepted the bids.

(F)

qe)

(H

(1)

Construction all owed on said construction permts shal
begin within a reasonable tinme of bids being accepted,
but in any case, construction of all installations,
changes or additions necessary to achi eve conpliance
with the MCL in question shall be conpleted no | ater
than three years foll owi ng USEPA action. One year wl|
be necessary to prove conpli ance.

Pursuant to 35 Ill. Adm Code 611.851(b) (fornmerly 35
II'l. Adm Code 606.201), inits first set of water
bills or within three nonths after the date of this
order, whichever occurs first, and every three nonths
thereafter, petitioner will send to each user of its
public water supply a witten notice to the effect that
petitioner is not in conpliance with the standard in
guestion. The notice shall state the average content
of the contam nants in question in sanples taken since
the |l ast notice period during which sanples were taken.

Pursuant to 35 Ill. Adm Code 611.851(b) (fornmerly 35
II'l. Adm Code 606.201), in the first set of water
bills or within three nonths after the date of this
order, whichever occurs first, and every three nonths
thereafter, petitioner will send to each user of its
public water supply a witten notice to the effect that
petitioner has been granted by the Pollution Control
Board a variance from35 IIl. Adm Code 602. 105(a)

St andards of |ssuance and 35 Ill. Adm Code 602.106(a)
Restricted Status, as they relate to the MCL standard
i n question.

Until full conpliance is achieved, petitioner shal
take all reasonable nmeasures with its existing

equi pnent to mnimze the level of contamnants in its
finished drinking water.
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(J) Petitioner shall provide witten progress reports
to the Agency at the address bel ow every siXx
nmont hs concerning steps taken to conply with the
paragraphs C, D, E, F, Gand H of this order.
Progress reports shall quote each of said
par agr aphs and i nmedi at el y bel ow each paragraph
state what steps have been taken to conply with
each par agraph:

II'linois Environnmental Protection Agency
Di vision of Public Water Supply
Field Operations Section
2200 Churchill road
Springfield, Illinois 62794-9276

I T 1S SO ORDERED

If the Village of Plainfield chooses to accept this variance
subj ect to the above order, within forty-five days of the date of
this order, the Village of Plainfield shall execute and forward
to:

St ephen C. Ewart
Di vision of Legal Counsel
II'linois Environnmental Protection Agency
2200 Churchill Road, P.O Box 19276
Springfield, Illinois 62794-9276

a Certificate of Acceptance and agreenent to be bound to al

terms and conditions of the granted variance. The 45-day period
shall be held in abeyance during any period that this matter is
appealed. Failure to execute and forward the certificate within
45-days renders this variance void and of no force and effect as
a shield agai nst enforcenent of rules fromwhich this variance is
granted. The formof the certificate is as foll ows:

I (W), , her eby
accept and agree to be bound by all ternms and conditions of the
order of the Illinois Pollution Control Board in PCB 96-56,

Novenmber 16, 1995.
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Petitioner

Aut hori zed Agent

Title

Dat e

Section 41 of the Environnental Protection Act, (415 ILCS
5/41 (1994)), provides for appeal of final orders of the Board
wi thin 35 days of the date of service of this order. The Rules
of the Suprenme Court of Illinois establish filing requirenents.
(See also 35 Il11. Adm Code 101.246, Mdtion for Reconsideration.)

|, Dorothy M Gunn, Clerk of the Illinois Pollution Control
Board, hereby certify that the above opinion and order was
adopted on the day of , 1995,
by a vote of :

Dorothy M @unn, Cerk
I[l1linois Pollution Control Board



