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Re: Public Comment on R01-13:Revisionsto Antidegradation Rules
(35 Ill. Adm. Code302.105,303.205,303.206,and 106.990-106.995)

Dear Ms. Gunn:

My nameis RichardAcker, andI am theRegional LandUseCoordinator for
OpenlandsProject, a non-profit organization which hasbeendedicatedto
preservingandenhancingpublic openspacesinceour formation in 1963.

OpenlandsProjectis verypleasedthat theStateofIllinois is now considering the
adoptionoftheseantidegradationrules,whicharecrucialfor preservingthe
improvementsin waterqualitythat Illinois hasworked sohardto achieve. We
urgetheIllinois Pollution Control Board (“Board”) to adopt rules that recognize
theimportanceofprotectingIllinois’s watersfor fhturegenerations.

Webelievetheproposedrulesarean importantstepin that direction.. However,
theproposedrulescontainseveralflawsthat wefeel shouldbe corrected.

1.1 Ourfirst concernis theunnecessarilydifficult processfor nominatingan
Iffinois waterwayfor statusasanOutstandingResourceWater(“ORW”).
Adoptingsucha burdensomeprocesswouldcreateaseriousrisk that citizens
would seldomif everbeableto nominateIllinois waterwaysfor ORWstatus.

TheBoardshouldmaketwo changesto theproposedORWpetitionprocess.
First, it shouldscalebackthelist ofentitiesreceivingcopiesofanORWpetition
underproposedsection106.992. it is notclearwhy aprocessto protect
waterwaysshouldbesomuchmoredifficult thantheprocessfor seeking
variances,NPDESpermits, site-specificstandards,andso on. TheBoardshould
requirefor ORWpetitionsthesametypeofnotificationasrequiredfor thevast
majority oftheothernotificationproceduresin 35 IAC 106: simplyfiling copies
with theIffinois EnvironmentalProtectionAgency(“IEPA”) andtheBoard.
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Trackingdownthenamesandaddressesofall NPDESpermit holders,not to mentionall those
who havemerelyappliedfor NPDESpermitsor for section401 certification,would benearly
impossible for citizensor public interest groups. It is alsounnecessarilyburdensometo require
copiesbe sentto theAttorneyGeneral,theStatesAttorneyofeachcountythroughwhichthe
nominatedwaterruns,andeachmemberoftheGeneralAssemblythrough whosedistrict the
nominatedwaterruns. Noneoftheothernotificationproceduresin 35 IAC 106requires
notificationoftheseindividuals.

If theBoardbelievesthat entitiesin additionto JEPAandtheBoardshouldbenotified, it should
eliminatetherequirementthat thoseentities be served— a potentially expensiveand difficult
process— ratherthansimplynotified by mail. Furthermore, the Board should allow thoseentities
to be sentanotificationonly, insteadoftheentirepetition,whichcouldbequitelarge.

1.2. The Board should also relaxthe informationalrequirementsfortheORWpetition. Citizens
andpublic interest groups areunlikely to know“current,verifiableinformation”on theregional
economy,regionalemployment,andthecommunity. Localbusinessesand chambersof
commercearemuch likelierto havethat sort of information. Therulesshouldaskthoseentities,
not theproponents ofan ORWdesignation,for suchinformation.

2. Our secondconcernis with proposedsection302.105(a)(2),whichcurrentlygivesthe
impressionthatthe lossofaresidentor indigenousspecieswouldnotbea“degradationofan
existinguse”unlessthespeciesis necessaryfor commercialor recreationalactivities. Because
theexistenceofindigenousaquaticlife is itselfaprotecteduseunderSubpartD of35 IAC 302,
apartfrom anycommercialorrecreationalactivities,proposedsection302.1.05(a)(2)should be
clarified by endingthesentenceat theword “species.”

3. Ourthird concern is with proposedsection302.105(d)(6),which shouldbedeleted.There
maybe manycaseswherecomplyingwith ageneralNPDESpermitwill still causesomeharmto
astream— especiallywherenumerousdischargesoccur— andcoulddegradeexistinguses.
Industrialandconstruction-sitestormwaterrunoff,which aretypically coveredundergeneral
permits,havehighpotentialsto degradestreamsandrivers. Thesedischargesshouldbe
evaluatedon a case-by-casebasisfor their degradationpotential,just like any other discharge.

4. Our fourth concernis with proposedsection303.205(b),whichshould alsobe deleted. Many
low-flow streamscansupport diverseandimportantaquaticcommunities,andfully deserve
strongprotections. If a particular streamhasa 7Q10flow ofzero, then that factor should be
weighedasoneofmanyconsiderationsin determiningpotential ORW status— not asageneral
disqualification.

OpenlandsProject wishesto commendIEPAfor proposingrulesthatdo not exempt small
increasesin pollutionfrom theantidegradationrules,for evensmall increasescaneventuallyadd
up to significantharm,andmustthereforebe examined. Openlandsalsocommends[EPA for
not limiting the scopeoftheproposedrulesto only thehighestqualitystreams.Thegoalof
antidegradationpolicies is to protectall watersthat exceedstandards,not to protectsomewaters
while allowingbackslidingonothers.
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OpenlandsProject thanksthe Illinois Pollution Control Board for theopportunityto submitthese
comments. We understand theconsiderableeffort that theBoard,[EPA, andmanystakeholders
haveput into thisprocess.Openlandshopesthatourcommentswill help theBoard achievethe
goalsofprotecting Illinois’ high qualitywaters andensuringthat theprogresswemakein
cleaningup ourstate’swatersis neverlost.

Sincerely,

~ d~c4~-
RichardH. Acker
Regional Land UseCoordinator
OpenlandsProject
25 EastWashingtonStreet, Suite 1650
Chicago,Illinois 60602-1708


