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BEFORE THE | LLINO S POLLUTI ON CONTROL BQARD
ANTHONY and KAREN ROTI,
PAUL ROSENSTROCK and
LESLI E WEBER,
Conpl ai nant s,

VS. No. PCB 99-019

LTD CcOwWODI Tl ES,

e e N e N N N N N N N

Respondent .

The following is the transcript of a hearing
held in the above-entitled matter taken
st enographi cal |y by DEBORAH T. BRAUER, CSR, a notary
public within and for the County of Lake and State of
[Ilinois, before JOHN KNI TTLE, Hearing Officer, at 118
West Cook Avenue, Libertyville, Illinois, on the 5th

day of November, 1999, A D., commencing at 9:45 a.m
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HEARI NG OFFI CER KNI TTLE: W are back on the
record. Today's date is Novenmber 5, 1999. |It's
approxinmately 9:45 a.m This is the fifth day of the
hearing in PCB 1999-019, Roti, et al. versus LTD
Commodi ti es.

Just for the record, once again, there are no
menbers of the public present. |f there were, they
woul d have the opportunity to offer public comment if

they so chose. Also for the record none of the
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conpl ai nants are here today nor is any representative
fromLTD Commodities, aside of course fromtoday's
wi t ness who works for LTD.
We had some prelimnary matters, M. Kaiser.
We have three exhibits we want to offer.
MR KAISER Yes, M. Knittle, |I would nove for
the admi ssion into evidence at this tine of
conpl ai nants' Exhibits 52, 53 and 54.
MR. KOLAR  No objection.
HEARI NG OFFI CER KNI TTLE: No objection to any of
those three. And those are admtted.
(Conpl ai nants' Exhibit No. 52,
53 and 54 were
adnmitted into evidence.)

HEARI NG OFFI CER KNI TTLE: Any ot her prelimnary

L. A REPORTING (312) 419-9292
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matters at this time, M. Kaiser?
MR KAISER No, M. Knittle.
HEARI NG OFFI CER KNI TTLE: M. Kol ar?
MR, KOLAR  No.

HEARI NG OFFI CER KNI TTLE: Let's nmove on then.
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It's your witness, M. Kaiser.

MR, KAl SER. Thank you.

JACK LEO VO GT,
called as a witness herein, having been first duly
sworn, was exam ned and testified as foll ows:
DI RECT EXAM NATI ON

BY MR KAl SER

Q Sir, could you please state your full nane
and spell your last name for the court reporter's
benefit.

HEARI NG OFFI CER KNI TTLE: Then we'll swear himin.

MR, KAI SER.  Sorry.

HEARI NG OFFI CER KNI TTLE: That's okay. Wy don't
we swear you in first so we know who you are.

(Wtness sworn.)

THE WTNESS: M nane is Jack Leo Voigt spelled
V-0-i-g-t.
BY MR KAl SER:

Q M. Voigt, could you please tell the Board

L. A REPORTING (312) 419-9292
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what's your date of birth?
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July 28, 1954,
By whom are you currently enpl oyed?
LTD Conmmodi ties, |ncorporated.

How | ong have you worked for LTD Commoditi es?

> O >» O >

Ni ne and -- nine years, nine nonths.

Q You were hired in 1990 by LTD to fill a
position with the title Distribution Center Mnager?

A Yes.

Q And at some point the title of that position
changed to Director of Distribution in approxi mately
1996?

A Yes.

Q And in 1998 LTD pronoted you to the position

of Vice-President of Distribution, is that correct?

A Yes.
Q Is that the position you currently hol d?
A Yes.

Q And the only person above you essentially --
at least the person to whomyou report is Mke Hara?

A Correct.

Q And is the President -- are you aware of who
the President of LTD Commodities is?

A Yes.

L. A REPORTING (312) 419-9292
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Q And what is the nanme of the President of LTD
Comodi ti es?

A Shel don Lei bowi t z.

Q Do you own stock in LTD Conmodities?

A No.

Q Now, 1'd like to show you what's been marked
for purposes of identification as Respondent's Exhibit
88. From where you sit, M. Voigt, can you see this
aerial photograph that's hanging fromthe easel ?

A Yes.

Q And can you identify within Respondent's
Exhi bit 88 the footprint or the roof line of LTD s
Bannockburn facility as it |ooked prior to the
expansi on in roughly 19947

A Yes.

Q And at that time, back in '88, and unti
there was an expansion to the south, is it fair to say
that the total anpunt of warehouse space under roof at
Bannockburn was roughly 200, 000 feet?

A Yes.

Q "' m showi ng you what's previously been marked
for purposes of identification as Respondent's Exhibit
89.

From where you're seated are you able to see

1030
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this aerial photograph hanging fromthe easel ?

A Yes.

Q And | represent to you that this aerial
phot ograph was taken in the spring of 1999. From where
you sit are you able to identify the roof |line outline
of the expansion to the LTD facility that occurred sone
tinme in the middl e 1990s?

A Yes.

Q And did this south addition to the LTD area
in fact add an additional 150 or so thousand square
feet of warehouse space?

A Yes.

Q Just to clear up sonething that's been a
l[ittle uncertain in the record so far.

Now, when you took -- when you were first
hired by LTD in 1999 | take it part of your
responsibilities had to do with shipping and receiving?

A Yes.

Q And you're famliar with the docks that
existed at the LTD facility prior to the expansion in

t he m d-1990s?
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A Yes.
Q And is it accurate to say that on the north
end of LTD s facility back as early as 19- -- well as

L. A REPORTING (312) 419-9292
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early as the tine you arrived, 1990, there were 26 dock
doors located on the north wall of the LTD facility?

A Yes.

Q What is a little unclear is whether -- right
now i f you go out to the dock area, the dock is bel ow
grade. LTD s north parking lot is sone hei ght above
the grade of the dock area, is that correct?

A Coul d you ask that question again?

Q well, if I walked out or if you wal ked out
any one of the dock doors and stood at the north end of

this, what I'mcalling the truck staging area, can you

see that?

A Yes.

Q I mean, if you stood at that north end you'd
be | ooking at a retaining wall of a height of, | don't

know, 8 to 12 feet, right?

A Yes.
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Q And above that retaining wall is LTD s north
parking lot, correct?

A Yes.

Q VWhat |'mtrying to understand, and what |
want to clarify for the record is, before -- at sone
poi nt was the dock area, LTD s dock area, reconfigured

or reworked a little bit? |In connection --

L. A REPORTING (312) 419-9292
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specifically in connection with the expansion of the
war ehouse facility to the south did LTD al so nake
changes, not additions to the number of docks but
changes in the topography of the dock area?

A Yes.

Q And coul d you describe for the Board what
those -- do you know what changes were made?

A Yes. There were 12 spots for trailers, enpty

trailer parking and potentially full trailer parking
al so with dock bunpers that were put on in that area
that you pointed to where the 12 trailers are.

Q And t hat was added at the sane tine that LTD

expanded to the south?
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A Yes.

Q And there was earth novi ng equi pnent and
earth moved in order to create those 12 dock spaces for
either enpty or full trailers?

A Yes.

Q And | don't know if this is nmore to satisfy
my curiosity or for the Board's benefit, but was the
north parking | ot above grade prior to the devel opnment
of these 12 dock or parking spaces or staging area or
was it on grade with the docks prior to the work in

connection with the sout hern expansi on of LTD?

L. A REPORTING (312) 419-9292
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A It was al ways above.
Q That north parking | ot was al ways above?
A It wasn't changed except for a

reconfiguration of islands that were put in there and
par ki ng spaces.

Q Al right. But there was sonme earth novenent
in order to create these 12 truck parking slots?

A Yes.

Q Now, you're aware of what LTD does within the
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wal s of its facility in Bannockburn, Illinois?

A Yes.

Q Does LTD manufacture any products under the
roof of its Bannockburn facility?

A No.

Q To your know edge does LTD nanufacture any
products anywhere?

A No.

Q And in fact LTD sinply markets and
di stri butes products?

A Yes.

Q And the products that LTD sells pass either
t hrough its Bannockburn facility or after |late COctober
of 1998 through it's Aurora facility?

A Yes.

L. A REPORTING (312) 419-9292
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Q And while LTD may enploy satellite public
war ehouses in Kenosha, Wsconsin; Franklin Park
Illinois; and Bolingbrook, Illinois before a good is
shi pped to an LTD custoner, it passes through either

the Aurora facility or the Bannockburn facility, is
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that correct?

A Yes, but we did have a Libertyville facility
in '98 that we did do shipping out of, and presently we
have a Gurnee facility.

Q When did the Gurnee facility conme on |ine?

A We started shipping a week ago.

Q And this is -- | take it LTD had to add an
additional facility in Gurnee because the vol une of
sal es keep grow ng?

A Yes.

MR KAISER. Al right. Nowif | nmay just go off
t he record.

(Di scussion off the record.)
BY MR KAl SER:

Q And is it fair to say that you have seen
LTD s vol une grow since you joined the conpany in 19907

A Yes.

Q And in fact LTD had to add the Aurora

facility in October of 1988 because the Bannockburn

L. A REPORTING (312) 419-9292
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A Yes.

Q And | don't think anybody would quarrel wth
the proposition that the anmount of truck traffic to the
Bannockburn facility has increased since you joined the
conpany in 1990, would you quarrel with that
proposition?

A No.

Q And in fact the volune of truck traffic to
t he Bannockburn facility has increased since LTD
constructed the south addition some tine in the
m d-1990s, is that true?

A I would have to check nunbers to verify that.

Q Do you doubt that?

A I"mnot doubting it. | would have to verify

Q Is there any way that you can even inmagi ne
that LTD added an additional 150,000 square feet of
war ehouse space and didn't increase the volume of truck
traffic at its Bannockburn facility?

A Vel |, the business could have a situation
where you had to bring in the product anyways and you
bring it inin just-in-time node versus a storage-type

node. Having the additional storage space gives you a

L. A REPORTING (312) 419-9292
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confort level in that you don't run out of product and
cause possi bl e shortages.

Q Al right. Well, I think we'll investigate.
We'll | ook at the nunbers and we'll nake sone
determ nations so | don't want to put you in a place
where you're specul ati ng.

Is that what is your problemthere, M.

Voi gt, you didn't want to specul ate?

A Yes.

Q Al right. Now, previously we have
i ntroduced into evidence Conpl ainants' Exhibits C1 and
C-2. Do you recogni ze these two catal ogs?
Yes.

And those are LTD s catal ogs, right?

> O >

Yes.

Q And the goods that are shown in those
catal ogs are representative of the goods LTD sells?

A Yes.

Q And during the testinmony of Greg Zak, Geg
Zak had downl oaded certain pages fromLTD s website,
and have you | ooked recently at LTD s Wb page?

A Yes.

Q Does that | ook to be a true and accurate

printout of certain screens fromLTD s Wb page?
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A Yes.

Q Now, do you recall during the course of your
deposition -- and you'll renmenber | took your
deposition at M. Kolar's office back in the spring of
1998, right?

A Yes.

Q And we tal ked at that tinme about the
Sportcraft electronic dartboard that's shown for sale
on Page 91 of LTD s Christnmas catal og, Conplainants
Exhibit 2. Do you see that dartboard?

A Yes.

Q And we tal ked about that as representative of
one type of goods LTD sells, do you renenber that
di scussi on?

A Yes.

MR KOLAR |If you would stipulate it was spring
of '99 when you took his dep

MR, KAISER. Yes, | would stipulate. | appreciate
that correction. Thank you.

BY MR, KAl SER
Q And, as | understood it, LTD s nerchandi si ng

group devel ops a forecast for demand of the Sportscraft
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el ectroni c dartboard and either the nerchandi sing

traffic area or the distribution traffic area deci des
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what carrier will deliver the Sportscraft dartboard to
one of LTD s facilities?

A Yes.

Q And, as | understood it, LTD s nerchandi si ng
group tends to coordi nate overseas and sonme donestic
deliveries, is that right?

A Yes.

Q And 50 percent or nore of LTD s products are
manuf act ured overseas, is that right?

A Yes.

Q And the distribution group within LTD will
coordi nate donestic traffic on behalf of LTD, is that
right?

A Yes.

Q So dependi ng on whether the dartboard is
manuf act ured overseas or manufactured domestically,
that will play sone role in determ ning how that

dartboard makes it way fromthe manufacturer to LTD s
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facility,
A

Q

is that
Yes.
But, as

right?

| unde

rstood it, it's LTD and not the

manuf acturer of in this case the dartboard, who deci des

how t he goods will be sh

A

Q

Yes.

i pped to LTD s facility?

L. A REPORTING (312) 419-9292

And LTD may work with a subcontractor to get

t he goods fromthe manufacturer to LTD, but the

manuf acturer is n

goods?
A

Q

No.

And, as

ot resp

| unde

onsi bl e for delivery of the

rstood it, you told nme during

your deposition that approximtely 98 percent of the

goods arrive on carriers selected by LTD, is that

correct?

A

Q

Yes.

Did LTD successfully concl ude contract

negotiations with CIC Distribution Services?

A

Q

Yes.

You' |

recal |

when we took your deposition
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10

| ast spring LTD was negotiating a new contract with CTC
Di stribution Services?

A Ri ght .

MR KAISER And | want to note for the record
that Karen Roti, one of the conplainants is here and --

KAREN ROTI: My daughter Kristin.

MR. KAl SER: Her daughter Kristin and --

MS. KARASI K: A nei ghbor.

MR. KAI SER: A neighbor. An interested nei ghbor,

menber of the public.

L. A REPORTING (312) 419-9292
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MR, KARASI K: A very concerned nei ghbor.

MR. KAI SER. A very concerned nei ghbor.

Woul d the very concerned nei ghbor m nd giving
M. Knittle, the Illinois Pollution Control Board's
Hearing O ficer, your name and address?

MS. KARASIK: My nanme is Kendra Karasik. That's
K-a-r-a-s-i-k. M address is 1590 Wedgewood Dri ve,
Lake Forest 60044.

HEARI NG OFFI CER KNI TTLE:  Thank you, ma'am

MR, KOLAR |Is Ms. Karasik going to testify for
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t he conpl ai nant s?

MS. KARASI K: 60045, sorry.

HEARI NG OFFI CER KNI TTLE: M. Kol ar, what was
that? | couldn't hear you.

MR KOLAR | was asking if Ms. Karasik is going
to testify for the conplainants?

HEARI NG OFFI CER KNI TTLE: M. Kaiser, are you
pl anning on calling Ms. Karasik?

MR KAISER | hadn't discussed that issue with
Ms. Karasik, so | don't know

MS. KARASIK: |'d be nore than happy to.

MR KOLAR |'d like to exclude her if she's going
to testify for the conplai nants.

HEARI NG OFFI CER KNI TTLE: Well, you're going to

L. A. REPORTING (312) 419-9292
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have to cone to a decision fairly quickly on this
i ssue.
MR, KAI SER: Right.
If | my a take a break for two ninutes.
HEARI NG OFFI CER KNI TTLE:  Yes.

MR. KAl SER:  Thank you.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

HEARI NG OFFI CER KNI TTLE: Let's go off the record.
(Di scussion off the record.)
HEARI NG OFFI CER KNI TTLE: M. Kai ser, perhaps a
summary of the situation?
MR. KAI SER:  Sure.

By way of explanation, we began M. Voigt's
direct exam nation at about 9:45. Shortly thereafter
Karen Roti and her daughter arrived as did two
nei ghbors, Kendra, K-e-n-d-r-a, Karasik, K-a-r-a-s-i-k.

MS. KARASIK: That's correct.

MR, KAI SER:  Who lives at 1590 Wedgewood Dri ve,
Lake Forest, Illinois and Cindy Lakin, L-a-k-i-n, who
lives at 1566 Wedgewood Drive arrived shortly
thereafter. It's now 10: 20.

In the intervening roughly 20 m nutes we have
been, along with M. Kolar, talking with Ms. Lakin and
Ms. Karasik to find out what it is they -- why they're

here, why they have an interest in these proceedings,

L. A REPORTING (312) 419-9292

and what it is they night say if the Board allowed them

to offer testinobny in this case. As residents in the
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vicinity of LTD they have had an opportunity to observe
LTD s operations and nake observations about noise from
LTD s facilities, and they would |ike an opportunity to
tell the Board what it is they have heard and what it
is they are currently hearing.

As you know, M. Knittle, conplainants are
getting close to the end of their case here or we
t hought we were. Wiat we would |like to do, and what we
woul d propose, consistent with some of the discussions
we have had both on and off the record, is that we
finish up the exam nation of M. Voigt today. W
expect that that could go as late as 3 o'clock this
afternoon. Ms. Lakin and Ms. Karasik have children
They're able to be here now, but later in the afternoon
children will be returning honme fromschool, they don't
have sitters lined up to cover it, and it would be a
great hardship to have them cone back this afternoon
We had been tal ki ng about having a recess of sone
per haps week or even two before we came back to put on
LTD s case in defense.

VWhat | would propose at this tine is that we

finish up with M. Voigt's testinony, agree on a date

L. A REPORTING (312) 419-9292
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where we'd cone back, and it would be at that point
that the conplainants would call, if the Board all ows,
Ms. Lakin and Ms. Karasik to testify as part of the
conpl ai nants' case in chief. And we would expect them
to close our proofs at the conclusion of their
testinmony. And so that's essentially my proposal this
nor ni ng.

HEARI NG OFFI CER KNI TTLE: M. Kol ar

MR. KOLAR My comment woul d be basically that's
fine, but I don't see us reconvening within a week or
two. And if they're going to testify for the
conpl ai nants, | would nmove to exclude them during M.
Voigt's testinony. And whoever goes first, if it's M.
Karasi k when we reconvene, then at that time M. Lakin
woul d be excluded consistent with w tnesses being
excluded generally. And then | guess | would like to,
if I chose during the break, whenever we reconvene,
take their depositions and |imt further nore
conpl ai nant wi tnesses to Ms. Lakin and Ms. Karasik so
that we don't come back in Decenmber or whatever the
case may be and then suddenly we have three, four other
peopl e that now want to testify for the conpl ai nants.

HEARI NG OFFI CER KNI TTLE: Right. Let me -- well

I"'minclined to agree with M. Kolar, at least in part
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on this, M. Kaiser.

I"msure you're aware we have provisions in
the Board reg's for interested citizens to provide
comment that wouldn't be testifying for the conplai nant
or the respondent. Although, you know, in essence it
seens as if these particular conplainants, if they
wanted to provide public comrent, would be, you know,
providing public comrent that woul d be perhaps nore
favorabl e to the conpl ai nant.

CGenerally we allow, and you should know this
too, generally we allow interested citizens in any
Board case to provide comment, and we do that at the
end of his case and his case before we start closing
argunents. So when everything is done, interested
citizens, if they want, can cone up to the Board to
tell the Board what they think about the case as |ong
as it's sem-relevant. But in that situation you
woul dn't be appearing for the conpl ai nant and you
woul dn't be conducting a direct exam nation, M.
Kaiser. | would have to swear the witness in and
woul d al l ow both parties to cross exam ne them but --

MR, KAI SER: But they would essentially nake a
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HEARI NG OFFI CER KNI TTLE: They woul d make a

L. A REPORTING (312) 419-9292
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statement. It would be a narrative statenent of sorts,
not a direct exam nation, and they would not be
wi t nesses for the conpl ai nant.

MR KOLAR And that's at the end of the whole
case?

HEARI NG OFFI CER KNI TTLE: That's at the end of the
case in rebuttal. So it would be before closing
argunents, if any, and before the close of the case.
That's authorized by our regulations. |It's sonething
we al ways want to hear what the citizens, you know, in
t he surrounding area have to say if it's relevant. So
we'd be happy to do that as well. But you would
understand that, you know, it wouldn't be like they'd
be your witness and you'd be able to direct exam and
| ead themto what you want themto testify to. They
woul d be giving a statement.

MR KAl SER  Right.

HEARI NG OFFI CER KNI TTLE: So --
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MR, KAISER: |'mnot prepared to express a
preference about how their testinmony would come before
the Board but --

HEARI NG OFFI CER KNI TTLE: Well, if we're going to
want to hol d open your case in chief, | agree with M.

Kolar, that | don't want another five or six w tnesses
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coming in in Decenber in the interim And of course,
as you know, you can al ways appeal any of my decisions
to the Pollution Control Board, and they may di sagree
with ne, but I don't think it's procedurally fair to
M. Kolar and to LTD Commodities to have w tnesses who
are as of yet undisclosed cone forward in the recess as
you will.

MR. KAISER. Right. | understand.

But as these witnesses have presented

t hensel ves during the course of the hearing
understand that they would be allowed to testify as
wi tnesses in the conplainants' case in chief but other
nmenbers of the public, who might want to provide

comrent, would be allowed to comment but not
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necessarily appear as witnesses, is that --

HEARI NG OFFI CER KNI TTLE: | think that's an
accurate.
MR. KAISER: -- the essence of your --

HEARI NG OFFI CER KNI TTLE: My ranblings?

MR KAI SER:  Yes.

HEARI NG OFFI CER KNI TTLE: That's essentially
correct.

MR KAISER: Al right. [If that's --

HEARI NG OFFI CER KNI TTLE: M. Kol ar.

L. A REPORTING (312) 419-9292

MR KAISER If it's your ruling, | would accept
t hat .

MR, KOLAR  Well, given that, | guess | would
rather have themall be public coment then at the end
of the case. | would object to them as not being
timely disclosed witnesses and |l et them cone in,
wi t hout questions from M. Kaiser, give their public
conmment, and then we woul d each have cross exani nation
opportunity at the end of the case, whenever that

happens to be.
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HEARI NG OFFI CER KNI TTLE: M. Kaiser, is that
acceptable to you?

MR KOLAR It sounds |ike what now we woul d have
is these two people would be in the conplainants' case
and they would get eight or ten people to come down and
talk in the public coment section. So it seens to ne
that | would prefer they all just be in the public
conmment section if they're that interested in this
hearing. | mean, LTD s people can come down as well
and comment.

MS. KARASIK: Well, we could all get sinple
affidavits from everybody and speed everything up
and --

HEARI NG OFFI CER KNI TTLE: Hol d on, folKks.
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MS. LAKIN: We don't want to inconvenience the
Court but on the other hand it's an inconvenience to
us.
HEARI NG OFFI CER KNI TTLE: Hold on. At this point
we' re having a |l egal discussion between the -- well, at

| east a quasi |egal discussion --
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MS. LAKIN: You asked if there is any way that we
wll --

HEARI NG OFFI CER KNI TTLE: Ma'am |'m asking you to
be quiet for alittle bit.

MR KOLAR | would nove to strike the conments
fromthe record as to howit's affecting them It's
not a public comrent period.

HEARI NG OFFI CER KNI TTLE: Yeah, we're not going to
all ow any testinony about how this matter is affecting
them | do want it stricken at this point until we
figure out howto allow themto cone in.

M. Kaiser, do you have sonething el se?

MR, KAISER: | think where we stood previously was
that Ms. Lakin and Ms. -- or, as | understood, where
the Board seenmed to be going was that Ms. Lakin and Ms.
Karasi k could testify as witnesses, where | would have
t he opportunity to do their direct, where M. Kol ar

during the break, if he so chose, could take their
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depositions, and that they would be put on as wi tnesses

with formal direct and formal cross exam nation. And
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t hen ot her nembers of the public, who haven't appeared
at this hour, would be treated as nmenbers of the public
who could make a public statenent under the rules that
you have described. So that would be -- that's mny
preference and that's what |' m noving toward.

HEARI NG OFFI CER KNI TTLE:  I'mstill inclined to do
that, M. Kolar. | know you have an objection to that,
and there is going to be enough tinme between any of
thi s happens that you could get a ruling fromthe Board
on that. But at this point that's what I'mgoing to
do. So you guys will be able to appear as
conpl ai nants' witnesses if you want to.

MR KAl SER  Right.

HEARI NG OFFI CER KNI TTLE: But if in fact that's
what you want to do, we're going to exclude themfrom
today's testinony.

MR. KAl SER: Fair enough.

HEARI NG OFFI CER KNI TTLE: Anybody el se who shows
up, we're not going allow you to keep your case in
chief open to call them as witnesses.

MR, KAISER. | understand the ruling.

HEARI NG OFFI CER KNI TTLE: Is that clear?

L. A REPORTING (312) 419-9292
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MR, KAl SER.  Yes.

MR. KOLAR | understand that's your ruling.

HEARI NG OFFI CER KNI TTLE: 1' m not asking for
agreenment at this point in tine.

MR. KOLAR  That's clear.

MR KAISER. If you could, M. Knittle, just
explain the policies behind excluding the w tnesses,
why they wouldn't be allowed to observe M. Voigt's
testi nmony.

HEARI NG OFFI CER KNI TTLE: M. Kol ar has noved t hat
you' re excluded fromthe testinony of M. Voigt. |If
you're a witness for the conplainant, it's not really
fair for you to listen to what other people say and
t hen deci de what you're going to say before you say it.
Essentially that's my understanding. | generally
accept, as do all courts throughout the land, that if
you're not a party, and you're going to appear as a
wi tness for one of the parties, you can be excluded
until you testify.

MR. KAI SER: So they have nade a notion, and that
is that you would not be able to sit in and hear what
M. Voigt has to say because of the concern that that
woul d in sone way influence the way you mght testify

in the future
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So Ms. Roti and presumably her daughter woul d
be allowed to stay as parties and as a person who's not
going to be a witness in this matter.

HEARI NG OFFI CER KNI TTLE: Correct.

Let's go off the record again.

(Di scussion off the record.)

HEARI NG OFFI CER KNI TTLE: We're back on the
record.

M. Voigt, let ne remind you you're stil
under oath.

BY MR KAl SER:

Q And, M. Voigt, | want to thank you for
bearing with us during the essentially half hour that
we had to deal with these procedural elenents.

Bef ore your exam nation was suspended we were
tal ki ng about the contract between LTD Commoditi es and
CTC Corporation, are you famliar with that contract?

A Yes.

Q And who is CTC Corporation?

A They're a third-party consolidator, and what
they do is take the packages fromthe Bannockburn
facility and take themto their hub and sort them for

U S. Postal criteria.
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LTD?

A Three or four years.

Q And is CTC essentially the -- LTD has a
variety of trucking firms that bring goods into the
facility, is that right?

A Yes.

Q But CTC is essentially the exclusive entity
shi ppi ng goods out of LTD s Bannockburn facility?

A Yes.

Q So when sonebody orders the dartboard or any
other itemin the catalogs, that itemis pulled from
the shelves within either the Bannockburn or Aurora or
now the Gurnee facility, and if it's fromthe
Bannockburn facility, it's put on a CTC truck and
shi pped out?

A A truck that works for CTC.

Q O a truck that works for CTC?

A Yes, correct.
Q

And CTC is allowed on LTD s Bannockburn
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property in furtherance of the contract between LTD and
CTC? | nean, they're not trespassi ng when they're

there --
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I mean, you want themthere? LTD wants CTC
and their trucks to be there and be there at a certain
time and get those products and get themto the post
of fice and out to the custoners, right?

A Yes.

Q So CTC perforns a very inmportant function for
LTD Commodi ti es?

A Yes.

Q Al right. Wth respect to the trucks
bringing in goods to LTD s Bannockburn facility,
Caval ea, C-a-v-a-l-e-a, is one of the larger firnms that
brings goods into LTD?

A Yes.

Q And in fact Caval ea handl es nmore than 50

percent of the volume goods coming into LTD s
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Bannockburn facility?

A In ny estimation, yes.

Q And there are other carriers, are there not?

A Yes.

Q Now, Federal Express, they account for |ess
than 1 percent of the total volune of goods brought
into LTD s Bannockburn facility?

A Yes.

Q And UPS | believe you estimated is 5 percent
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or less of the total volune of products coming into
LTD s Bannockburn facility?

A Yes.

Q And Roadway is a slightly bigger carrier that
brings in between 5 and 10 percent of the goods to

LTD s Bannockburn facility?

A Those are estinations, yes.
Q But within a nargin of error or 1 or 2
per cent ?
A It could be greater. | nean, they are one of

our carriers.
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Q And one of LTD s principal carriers?

A Yes.

Q Not nearly as big as Caval ea --

A No.

Q -- but bigger than, for instance, Federal
Express?

A Yes.

Q And Dol phin, that's the nane of a carrier
well, isn't it?

A Yes.

as

Q But Dol phin principally brings in supplies to

LTD s Bannockburn facility?

A Yes.
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Q And what types of supplies does Dol phin bring

into LTD s Bannockburn facility?

A Corrugati on or corrugated.

Q Boxes?

A Boxes, yes.

Q Al right. | take it -- | nmean, with the

vol ume of goods LTD is shipping out of Bannockburn,

LTD
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uses a |l ot of boxes, right?

A Yes.

Q And those boxes get there by Dol phin trucks?
A Ri ght .

Q Principally?

A Ri ght .

Q And then you seemto be indicating you want
to clarify something?

A I want to ask a question. W were talking
about the deposition, and we were answering the
guestion at that time because right now we are using a
different trucking firmfor the corrugated boxes.

Q Who is LTD using today, Novermber 5, 1999, to
bring in the corrugated boxes?

A Leak.

Q Coul d you spell that for the court reporter's

benefit?
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A |"mguessing it's L-e-a-k.

Q Wiy did LTD change from Dol phin to Leak?

A We're using a different manufacturer of
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boxes.

Q And how often does Leak bring boxes to the
LTD facility?

A Dai | y.

Q Dai | y.

Once a day or nore than once a day?

A Multiple trailers per day equal to what
Dol phi n did.

Q And that's just supplies?

A Yes.

Q VWen you say nultiple trailers per day is
that two, three, four, can you give us a little better
nunber there?

A It will vary. It could be as little as two,
as little as zero, it can be as high as five, six.

Q And does that include Saturdays? Does Leak
deliver boxes to LTD s Bannockburn facility on
Sat ur days?

A I"mnot aware that they do but they coul d.

Q Al right. But certainly Mnday through

Friday Leak is bringing in boxes?

L. A REPORTING (312) 419-9292
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A Yes.

Q Zero to five or six tines a day?

A Yes.

Q Now, with respect to goods that are

manuf act ured donestically and brought to LTD s
Bannockburn facility, is it ny understandi ng that
Roadway i s the biggest domestic transporter of goods?

A Yes.

Q And behi nd Roadway then the United States
Postal, Kix, K-i-x, and J.B. Hunt or some of the other
entities that bring goods into LTD s Bannockburn
facility?

A Yes.

Q And LTD typically pays the shipping costs for
delivery of goods to its warehouse?

A Yes.

Q And LTD doesn't enpl oy any | ong-haul truck
drivers, does it?

A No.

Q And LTD doesn't own any |ong-haul trailer
tractors?

A No.

Q And LTD doesn't own any | ong-hau

over-the-road sem -trail ers?
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A No.

Q And LTD s business is not -- LTD doesn't
| ease war ehouse space to any ot her catal og houses?

A No.

Q And LTD doesn't package goods or ship goods
for other catal ogs other than its own?

A No.

Q And LTD doesn't nake its noney by selling
freight forwardi ng services?

A No.

Q LTD makes it noney by selling the products
shown in its catal ogs and avail abl e through other neans
l'ike the internet?

A Yes.

Q Now, LTD does enploy a | arge nunber of people
at its Bannockburn facility, is that right?

A Yes.

Q And during this season, what we have been
referring to as roughly the Christmas season, which is
a period of time within your industry or within LTD s
year beginning in roughly August and extending to the
m ddl e of Decenber, is that right?

A Yes.
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Q And LTD sells a greater volune of goods
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during its Christnmas season than during the season

bet ween say January and July of any given year?

A Yes.

Q So LTD gears up for that Christmas increase,
correct?

A Yes.

Q And part of that gearing up is hiring an
addi ti onal 500 or 600 people to help receive the
freight, ship the freight, pick the orders, handle
t el ephone sales, and so forth, is that right?

A Yes.

Q And currently working at the LTD Bannockburn
facility in Novermber of 1999 there are nore than a
t housand enpl oyees under the roof, right?

A Yes.

Q And in fact that nunber nay be even in excess
of 1,300 enpl oyees, correct?

A Yes.

Q Now, 1'd like to help you take the Board
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through a typical day at LTD. As | understand it LTD
operates two shifts a day, is that right?

A Yes.

Q And the first shift officially begins at 6

a.m in the norning, right?
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A Ri ght now the shift starts at 5:30.

MR, KOLAR  (bjection, typical day during what
season?

MR KAISER. All right. "Il lay a foundation
Thank you.

MR. KOLAR  Foundati on.
BY MR KAl SER

Q VWhat time does LTD s first shift currently
begi n?

A 5:30 a.m

Q VWhen did LTD -- when | took your deposition
the typical shift was beginning at 6 a.m, when did
LTD - -

A Yes.

Q -- adjust the schedule so that the first
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shift now begins at 5:30 a.m?

A A coupl e nmont hs ago.

Q So sone tinme late sumer/fall of 19997

A Sept enber .

Q Wiy did LTD nove the start tine for the first
shift?

A We were working nine hour shifts.

Q When does the -- now, Novenber 1999, when

does the first shift end?
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A Right nowit's ending | believe at 2:00. W
are off nine hours as of this week. W' re only working
ei ght hours right now.

Q Al right. So right nowit's just eight
hours, but until this week or during Septenber and much
of October of 1999 is it your testinmony LTD s first
shift ran for nine hours in |ength?

A Yes.

Q So it started at 5:30, and help me with the
math, when did it finish?

A. I believe 3 o'clock.
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Q 3 o' clock
During this period, again Septenber and nost

of Cctober 1999, when did LTD s second shift start?

A Either 4 p.m or 3:45 p.m

Q And as | understand there is a break, LTD
finishes all the work of the first shift and then there
is a conplete turnover of the dock personnel, the
second shift conmes in and starts fresh, is that right?

A Ri ght .

Q And during Septenber and Cctober of 1999 they

started -- the second shift started at either 3:45 or
4 p.m?
A Yes.
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Q And was that second shift also a nine hour

shift?
A Yes.
Q So, again, typically if there was no

overtime, when did the second shift end during this
peri od of Septenber and October 19997

A 1 am
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Q During this period of Septenber and Cctober
of 1999 was there one or nore occasi ons where you
aut hori zed, you or anyone under you, authorized the

second shift to work overtine?

A Wor ki ng nine hours is overtine.

Q Ni ne hours is overtine?

A Yes.

Q So one of those hours is an overtine hour?
A Yes.

Q So essentially LTD schedul ed daily two hours
of overtime?

A Yes.

Q One hour on the first shift and one hour on
t he second shift?

A Yes.

Q In addition to the schedul ed overtine were

t here any days between Septenmber 1st and Cct ober 31st
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of 1999 on which LTD authorized additi onal hours of

overti me?

A. Not that |'m aware of.
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Q So to your know edge there was no date

bet ween Sept enber 1st and October 31st of 1999 where

LTD operated beyond 1 a.m in the norning?

A Not that |'m aware of based on the shift

ending at that tine.

Q Al right. Now, you know that one of the

sources of noi se about which the Rotis, Wbers and

Rosenstrocks have conplained is the yard tractor

right?
A Yes.
Q And the yard tractor -- can you tel

Board basically what is a yard tractor and what does it

do?

t he

A It's an of f-the-road vehicle. It's used for

yard work to typically nove trailers in a quick and

efficient fashion

Q And you're aware that back in 1996 LTD s

subcontractor used a yard pig that was unnmuffl ed and

was | oud?
A Yes.

MR. KOLAR  (bj ection, sounded unnuffl ed,

L. A REPORTING (312) 419-9292

t hi nk.
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BY MR, KAl SER

Q Sounded unmuffl ed and sounded to the
nei ghbors extrenely |oud, right?

A Yes.

Q And LTD took steps and actually replaced the
yard tractor that was in operation in 19967

A We asked the carrier to look into a different
yard tractor, which they did.

Q And the carrier did?

A Yes.

Q And the carrier substituted a new or a newer
yard tractor, a different yard tractor?

A Yes.

Q But that yard tractor -- again, you spoke to
the carrier and that's the subcontractor, right?

A We spoke with CTC

Q CTC. Yes, subcontractor is not correct.
It's a contractor for LTD, right?
Carrier, yes.

And LTD didn't own the yard tractor in 1996?

> O >

No.
Q And doesn't own the yard tractor that's in
operation in its dock area in 19997

A No.
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Q But, again, that yard tractor is not there as
a trespasser, is it?

A No.

Q That yard tractor is there to help LTD nove
goods in and nove goods out efficiently?

A Yes.

Q LTD does not issue a paycheck to the driver
of the yard tractor?

A No.

Q CTC pays the yard tractor driver?

A Yes.

Q You don't control when the yard tractor
begi ns or when the yard tractor stops operation on any
gi ven day?

A Yes, we do.

Q How so?

A It's based on the work that we generate for
that tractor.

Q But it's possible, and correct ne if |I'm
wong, but it's possible that LTD s shift goes hone at
1 am but that yard tractor is still doing work to
finish up his or her duties, right?

A It could be a short period after the shift

ends because when a shift would end, the trailer would
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be closed up, and it would have to be pulled out and
that door would be closed at 1 a.m and the tractor
woul d pull the load out. It mght take a few m nutes
to take care of that, and then we're shut down.

Q | take it that driver of the yard tractor had
better be in position and ready to go at 5:30 in the
norni ng when the first shift starts, right?

A Yes.

Q And that first shift starts at 5:30 in the
nmorni ng on Monday norning in the time frane between
Sept enber 1st and COctober 31, 19997

A Yes.

Q And trucks -- well, all right. During that
time frame -- now, the dock doors open on the north end
of LTD s facility from Septenber 1st through Cctober

31st at 5:30 am right?

A They can be open then, yes.

Q They can be open then?

A Yes.

Q I mean, LTD is open for business, the
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war ehouse people are in place, LTD is ready to receive
and ship freight?
A Yes.

Q Have you ever seen occasi ons where trucks,
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sem -tractors with their trailers, have arrived at
LTD s docks before LTD has opened its doors for
busi ness, whether that's 6 a.m or -- between Septenber
1st and Cctober 31, 1999 -- before 5:30 anf

A | have seen -- yes, | have seen it.

Q Approxi mately how often do you see
sem -tractors and seni-trailers arrive before LTD has
opened its dock operations?

A | have seen that -- when we started at 6 a.m

| had seen that periodically.

Q How about now that you have gone to this 5:30
a.m start tinme, do you see that periodically?

A No because | usually get there at quarter to
6: 00 so --

Q You get there at quarter to 6:007

A Yes.
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Q So you're not there to see it?

A Correct.

Q Al right. And, as | understand it, LTD --
these trucks do not typically arrive randomy, is that
right?

A No.

Q I nean, LTD works hard to schedul e the

arrival of the trucks?
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A Yes.

Q And in fact | understood that you were able
totell me that LTD tries to schedule the arrival of
each truck within approximately a half hour tine frane?

A Yes.

Q And unl ess there is bad weat her or unforeseen

traffic, the trucks typically roll in pretty nmuch on
schedul e?

A Yes.

Q And that's to avoid -- | nean, LTD doesn't

want 30 trucks arriving at the sane tinme and there is

only 26 dock doors, right?
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A Yes.
Q So, as a matter of efficiency, LTD schedul es,

with some precision, the arrival and the departure of

trucks?
A Yes.
Q Are there certain dock doors -- and there are

26 dock doors in total, correct?

A Yes.

Q Are there certain dock doors that LTD has
dedi cated for receiving goods?

A Yes.

Q Do you know of f hand whi ch docks are dedicated

L. A REPORTING (312) 419-9292

1070

to receiving goods?

A | estimate doors 9 through 20 are for
recei vi ng.

Q And whi ch doors are used for shipping goods?

A 4 through 8 and 21 through 26.

Q And, if I"'mrecalling correctly, as you go
east the nunbers increase, door 1 starts on the west

end of the building and you count towards the east?
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A Yes.

Q So a trailer that's enpty that receives goods
in doors 9 through 20, that enpty trailer is not then
| oaded in place?

A No, it's not | oaded.

Q Goods goi ng out of LTD | eave through dock
doors 4 through 8 and 21 through 26 typically?

A Yes. | mght add that we do -- doors 20 and
19 al so are outbound doors for transfers between the
different facilities that we ship out of.

Q Al right. So doors 19 and 20 outbound --
for instance, if you're shipping sonething from
Bannockburn to Aurora or Bannockburn to Curnee, those
woul d be inter-LTD shiprments?

A Ri ght, in and out bound.

Q I n and out bound.
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A Ri ght .
Q So if you're receiving goods fromone of the
t hree public warehouses or from Aurora or from Gurnee

they would come in through doors 19 and 207?
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A Not the public warehouses.

Q Not the public warehouses?

A No.

Q Publ i ¢ war ehouses woul d then be with the

general traffic and be received through 9 through 20
and go out docks 4 through 8 and 21 through 267

A | mean, it is possible that a public
war ehouse could pull in there if it's available, but
generally it is dedicated for the transfer between the
bui | di ngs.

Q Al right. |If we could describe what

happens -- now, you're aware of LTD s good nei ghbor
policy?
A Yes.

Q And in fact when LTD becane aware through
M ke Hara and through conversations you had wi th Karen
Roti and others that there was conplaints from
nei ghbors to the north, one of the things LTD did was
create this good nei ghbor policy --

A Yes.
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Q -- right?

And part of the good nei ghbor policy was
posting certain rules on the wall as drivers exit
Lakesi de Drive and nove into LTD s dock area?

A Yes.

Q As | understand it one of the el enents of
LTD s good nei ghbor policy is that instead of people
arriving and honking their horn to let LTD s dock
personnel know they're here, the driver is to get off
at Lakeside Drive and cone into LTD s dock area and
then turn off the tractor?

A Yes.

Q And are you aware that when the tractor's
engine is turned off, that typically the air fromthe
air brake is released at that tine?

A | have heard that.

Q You're famliar with the noise air nakes when

it's released froman air brake?

A Yes.
Q How woul d you descri be that noise?
A A rushing of air through a hose or whatever.

Q So when the truck stops, it turns off its
engine, releases air fromits air brakes, is that

right, typically?

L. A. REPORTING (312) 419-9292
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A Yes. I'mnot sure if it happens when they
turn it off or not. You know, | know | have heard it,
but when does it exactly happen, | couldn't tell you.

Q Al right. The driver gets out of the
tractor, announces that he or she is here, and what
happens next ?

A Then the driver is given directions on what
the next steps are for it. |If they're to disconnect
fromtheir trailer, then the yard tractor will put it
into one of the dock doors or they will back it in
t hensel ves if they're capable.

Q VWho mekes that decision whether the yard

tractor will put the trailer into the docks or whether

the I ong-haul truck driver would pull the trailer into

t he dock?

A Dock personnel, and we also utilize the
judgrment of the yard tractor driver.

Q The yard tractor driver?

A Yes.

Q VWhat if he says, "That guy can't drive, no
way i s he backing in"? Then do you make them unhitch
or what judgnent calls does the yard tractor driver
make?

A. I think the driver does talk to the

1073
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personnel, asking them how confident they feel about
backing up the trailer within a short period of tine.
They also -- you know, whatever the situation is, it's
possi ble that the yard tractor is busy doi ng sonething
el se and is not available. At that tine a dock person
fromLTD woul d direct the driver what to do.

Q Al right. So let's take the exanple where
the yard tractor determ nes that the yard tractor
driver -- and do you know the name of the current yard
tractor driver?

A No.

Q | take it there is a norning shift yard

tractor driver and an evening shift yard tractor

driver?
A Yes.
Q The norning shift yard tractor driver, some

ti me between Septenber 1st and October 31, 1999 the
tractor and trailer has conme into LTD s dock area, the
engi ne has been shut off, the air brakes have rel eased,

the yard tractor driver, in consultation with the
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| ong- haul truck driver, determ nes that the yard
tractor is in a better position to back the trailer
into the dock, what woul d next happen?

A Typically the driver that dropped off the
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trailer either dropping it right in the yard or
dropping it off at a dock will pick up an enpty and
take it away.

Q So, to break that down into novenents, the
tractor that's pulled the trailer across the roads to

LTD s dock di sengages fromthe trailer it's been

haul i ng?
A Yes.
Q Have you observed that process before?
A Yes.
Q Is there noi se made when the tractor

di sengages fromthe trailer?

A Yes.

Q How woul d you describe for the Board the
sound nade when a tractor disengages froma

senm -trailer?
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A. There is a noise that it disconnects fromthe

fifth wheel, that's the back end of a tractor. There

is a-- 1l"mnot sure what they call it on the trailer,
there is --

Q I's that the boogi e wheel ?

A I don't know. Maybe it is for all | know.

Q There is that big sort of disk on the back of

the tractor that --

L. A REPORTING (312) 419-9292

1076

A That | call the fifth wheel, but the part
that comes off the trailer is |like a stemthat cones
off, and that fits into that fifth wheel slot, and that
pul s apart.

Q Al right. |Is there a noise generated when
the fifth wheel disengages -- | nmay call that the
trailer pin.

A Trailer pin.

Q Woul d that be descriptive?

A Yes.

Q So when the fifth wheel disengages fromthe

trailer pinis there a noise that's generated?
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A

Q

Sonet i mes.

Have you ever

isn'"t and it doesn't nmake noise?

A

the trailer are raised high enough when you drop the

fifth whee

Yes.

of the yard tractor,

Wth the yard tractor if the I egs of

heard it di sengage when there

and I'mcalling that

that disk on the back, that can just pull away just

fromthe bottomof it and have a cl earance that

nove away from

Q

trying to describe the novenent of a representative

Al

right. But at this point intine we're

truck that's cone in and the sem -tractor, the
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| ong- haul semi

has it

the sem -tractor fromthe trailer generates a noise?

A

Q

been your experience that the di sengagenent of

Yes,

About what

observed t hat

A

Q

-tractor is disengaging fromthe trailer

it can.

process generate noi se?

| haven't really kept stats on it so

But

it can?

it can

percentages of the time have you
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A Yes.

Q So the tractor nobves away, the trailer is
there, then is the next step that the yard tractor
engages with the trailer that's been left?

A Yes.

Q And how does the yard tractor engage with the
trailer?

A It backs up to it with the fifth wheel and it
pl aces the pin into the slot. And fromthere there is
a hydraulic |ift that's utilized on the yard tractor to
raise the front end of the trailer to get the |egs off
the ground that are presently supporting the trailer
And once the legs are off -- a sufficient height off
t he ground, then they can proceed noving the trailer

Q And have you observed that action you just

descri bed?

L. A REPORTING (312) 419-9292
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A Yes.
Q I s there noise generated when the yard
tractor engages with the trailer, pneumatically raises

the trailer so that the | egs can cone up?
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A Yes.

Q And then the yard tractor | take it backs
that trailer into one of the docks?

A Yes.

Q What does the yard tractor then do?

A Then the yard tractor will disconnect from
the trailer by lowering the hydraulic fifth wheel so
that the legs of the trailer support the trailer and
then the tractor will pull away.

Q And is the dock door open or closed when the
yard tractor is disengaging fromthe trailer it's just
put in position?

A The dock door is open.

Q I s there noise generated when the yard
tractor disengages fromthe trailer after it's placed
it into the dock?

A Yes.

Q Does the yard tractor's engi ne nake noi se as
it pulls away or as it accelerates away fromthe

trailer it's just --

L. A REPORTING (312) 419-9292
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A Yes.
Q -- positioned?
A Yes.

MR. KOLAR  For the record the conplai nants have
to prove noise in excess of nunerical regulations. So
to a certain extent this is not relevant, all these
operations, unless they make noise in violation of the
Pol | uti on Control Board Regul ati ons.

MR. KAISER: Certainly one of the prohibitions is
you can't make noise that's a nuisance that
unreasonably substantially interferes with other
peopl es' use and enjoynment of their property. So what
we' re showi ng here is not so nuch do these noises
result in -- did they result in noise on Septenber 24,
1997 that woul d be a nunmeric violation but whether
since 1996 through the present do these noi ses at
least -- well do they create so much noise that the
Rotis, Wbers and Rosenstrocks are unreasonably
di st urbed.

HEARI NG OFFI CER KNI TTLE: Right. And | understand

what you're saying, M. Kolar. |'mnot going to
sustain the objection. | agree with you that it's
not -- all these noises to this point are not being

proved to be in violation of any Board regul ation to be

L. A REPORTING (312) 419-9292
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a nui sance or otherw se. However, | think it would be
hel pful to the Board to know where the noi ses that have
been conpl ai ned of cone frominitially. So in termnms of
ki nd of a background approach I'mgoing to allow himto
conti nue.

BY MR KAl SER

Q M. Voigt, again, in this typical truck
noverrent that we have described you were saying that
the original sem-tractor that would have brought the
trailer to LTD s dock area, once it's disengaged, is it
typical that it then goes to another door to pick up a
trailer that's been | oaded?

A It could go to another door. It could go to
the staging area that you were pointing to right now
and pull a trailer. It could be a trailer that's been
pl aced somewhere else in the yard

Q And | take it that tractor will engage with
that trailer, a full or partially full trailer?

A Yes.

Q And, again, is there a noise generated when
the tractor engages with the trailer?

A There is sone.

MR. KOLAR  For the record Ms. Roti and her

daughter |eft, naybe only nonentarily, but they left.
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HEARI NG OFFI CER KNI TTLE: Just also for the record
| saw t hem nake eating nmotions so | think they're going
to go eat, but that's just an assunption. Specul ation
one m ght say.

BY MR KAl SER

Q And, again, when the sem -tractor couples
with the outbound trailer is sound generated at that
nmonent ?

A Yes.

Q And when the tractor accelerates in order to
drag the trailer out of LTD s dock area and up the
slight incline onto Lakeside Drive is sound generated?

A Yes.

Q And then this trailer that has been placed
into position to be unloaded, once it's unl oaded,
what's done? What does LTD do with that trailer next?

A The trailer will be pulled away fromthe dock
either via the yard tractor or via another tractor, you
know, from sone trucking conmpany.

Q So there is again the active engagenent

either with the over-the-road tractor or the yard
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dock?
A Yes.
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Q I's there sound generated by that action?
A Yes.

Q Then either the yard tractor or the
over-the-road tractor hauls the trailer out of the dock
area?

A Yes.

Q I's there sound generated by the accel eration

of either the yard tractor or the over-the-road

tractor?
A Yes.
Q If that trailer is enpty is it typical for

the enpty trailer to be taken off the LTD prem ses or
to be positioned within the LTD prenises for |oading?
A | would say typically it would be tenporarily
stored on our property.
Q Where does LTD tenporarily store trailers?

A We have 12 positions with a dock or with
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bunpers there, and we also to the left of that area,
whi ch woul d be the west, stage trailers there also.

Q Now, do you know whether the trailers stored
inthe -- or placed in the dock area where there are
the 12 docks with the bunpers, do you know whet her
those trailers -- can you say whether those trailers

are typically enpty or full or is it both?
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A Most of the time they're enpty. W don't
like to store any product outside tenporary or |ong
termfor security reasons.

Q Are there ever occasions where to your
know edge a full trailer either just arriving or a ful
trailer about to leave LTD s facility is placed
tenporarily in the truck staging area?

A Yes.

Q And | take it either the over-the-road
tractor or the yard tractor may have responsibility for
placing the trailers against -- or placing the trailers
in the staging area?

A Yes.
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Q Have you ever observed whet her sound is
generated when either the yard tractor or the
over-the-road tractor puts a full trailer in position
against the stops in LTD s trailer staging area?

A Yes.

Q Have you ever seen a driver place a trailer
in the staging area and put it in place too quickly so
that it bangs agai nst those back stops?

A No.

Q Now, as | understood it, this enpty trailer

that's been unl oaded nbre often than not woul d be
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pl aced -- either haul ed out of the dock by either the
yard tractor or the over-the-road tractor and placed in
either the staging area or noved into a shipping dock
is that accurate?

A | couldn't give you an exact nunber without
conferring with staff nenbers back in the building.

Q Al right. But that's --

A But it can happen.

Q It can happen?
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A Yes.

Q And it sounds to ne like it's not usual for
LTD or any of the conpanies to take enpty trailers
away ?

A Well, what would tell me if we're staging an
enpty is who the carrier is. W do stage enpties as a
practice for the CTC carriers because we do need to
have enpty trailers on reserve. Once trailers get
filled up, it gives us the flexibility to be able to
pull that trailer out and have it enpty, readily
avai l abl e, instead of shutting down the building to be

able to load trailers. Anything that comes out of

receiving -- and if we do not have the right carrier
here to drop off a full trailer and -- | guess |I'm
saying it wong. |If we have enptied trailer A for
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trucki ng conpany A, but trucking conpany B shows up,
and we don't have any ot her dock space open, we'll pul
trailer A out, put it into our temporary storage area
there, and we'll put trailer Bin there. And it's

possi ble that the driver for trailer B would have to go
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back and do what's call ed deadheadi ng without a
trailer. It does happen periodically. W don't |ike
that sinply because if we do get enpties in our yard,
it does crowd the yard and makes it difficult to work
wi thin those confines.

Q Now, are these trailers pretty nuch
i nterchangeabl e? Can Caval ea drive off with one of
CTC s trailer or are these trailers dedicated, that's a
CTC trailer, that's a Cavalea trailer, that's a Leak
trailer?

A Those are dedicated. Typically they are not
allowed to take any trailer they wish sinmply for the
purpose of liability and tracking where the trailers
are goi ng.

Q Now | need to understand this. | nean
Caval ea brings goods into you, right?

A Yes.

Q So Cavalea's trailer is enptied and then

what, Caval ea takes away its enpty trailer?
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A Yes.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q Cavalea's trailer isn't taken over for LTD to

fill up and then have CTC drive away?
A No.
Q Al right. So you have told ne that -- well,

is it true that each tine a tractor disengages froma
trailer the air brakes are rel eased?

A Yes.

Q And each tine a tractor is coupled or
uncoupl ed sone sound i s generated?

A Yes.

MR. KOLAR  Yard tractor or tractor?
BY MR KAl SER

Q Well, you were telling us, M. Voigt, that a
yard tractor can disengage froma trailer and make |ess
noi se than a sem -trailer or senm -tractor di sengaging,
is that right?

A Yes.

Q If it's done right, if the legs are the right

height, if the guy's not in hurry and doesn't bang into

it?
A I s sound and noi se the sane thing?
Yes. | mean noise --
A I's noise a negative thing and sound is a

L. A REPORTING (312) 419-9292
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positive? | nean, noise is like "stop naking all that
noi se" for kids is a thing that you shouldn't be
maki ng. That type of thing?

Q Right. That's why | realize that you were

sensitive to the term"noise" and | tried to say

"sound" --
A Ckay.
Q -- so that we wouldn't be arguing.

| nean, it's no secret what the Rotis hear as
noi se, you may hear sinply as sound. But what | want
to know is, is there something that's audible to the
human ear that we'll call sound?

HEARI NG OFFI CER KNI TTLE: Can | junp in?

MR. KAI SER:  Sure.

HEARI NG OFFI CER KNI TTLE: Just so you know, if you
say "noise," you're not admitting that LTD is violating
a regulation to noise. | nean, and her clicking her
fingers, the court reporter, and maki ng notes is noise
as well.

THE W TNESS: Thank you. [|'mglad you clarified
t hat .

HEARI NG OFFI CER KNI TTLE: Feel free to answer and
you can say noise and it's not going to be held agai nst

you at this point.
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THE W TNESS: Ckay.

HEARI NG OFFI CER KNI TTLE: Is that fair?

MR. KAISER: Yes. That's certainly fair.

BY MR KAl SER:

Q Wth that understandi ng when a yard tractor
di sengages froma trailer is there sound at that
nonment ?

A Yes, there is.

MR. KOLAR  (bjection, it's foundation. When you
say "when a yard tractor" do you nean an over-the-road
tractor or the yard tractor?

MR. KAI SER: The yard tractor.

BY MR KAl SER

Q Wen the yard tractor.

A Yes.

Q And when an over-the-road tractor disengages
froma trailer, that's an audible event, isn't it?

A Yes.

Q And, simlarly, when the yard tractor engages
with the trailer that's an audible event?

A Yes.
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Q And when a sem -tractor within LTD s dock
areas engages with a trailer that's an audi bl e event?

A Yes.
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Q Now, | understand that you have nmde sone
observations that if the legs are a certain height, so
that the yard tractor or the over-the-road tractor can
engage wi t hout naking as nuch netal to netal contact,
the event is not as |oud?

A Yes.

Q And, simlarly, if the yard tractor or an
over-the-road tractor engages at an appropriate speed,
again the sound is not as |oud?

A Yes.

Q But you have observed, haven't you, M.
Voigt, that if the sem -truck driver isn't careful and
engages the trailer at a speed -- an inappropriate
speed, the sound generated is greater?

A Yes.

Q And, simlarly, if the legs on the trailer

have been set too low, so that there is nore friction
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and nmetal to nmetal contact between the tractor and the
trailer as they engage, the sound is |ouder?
A Yes.
(Compl ai nants' Exhibit No. 55
was marked for

identification.)

L. A REPORTING (312) 419-9292

1090

BY MR, KAl SER

Q I'"d like to show you what |'m marking for
purposes of identification as Conpl ai nants' Exhibit 55.
It's an overtime schedule for 1998.

" mshowi ng you a copy of that, M. Voigt,

and asking you if you recogni ze that?

A Yes.

Q What do you recognize that to be?

A It is listing the nonths of Septenber,
Cct ober, Novenber, Decenber of 1998 and the dates of
each month, the 1st through the -- | guess the 30th and

t he nunber of hours of overtine worked.

Q And this is -- | nean, this is accurate
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i nfornati on here that LTD prepared, right?

A | believe so.

Q Wel |, you prepared this after your
deposition. | asked you to go back and figure out how
nmuch overtime was authorized in 1998 and this is what
M. Kol ar produced?

A Yes.

Q Did you give this to M. Kolar?

A Yes.

Q And you're the person back in 1998 who coul d

aut horize overtinme at LTD s Bannockburn facility?
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A Yes.

Q And back in the fall of 1998 LTD operated two
shifts, did it not?

A Yes.

Q And those shifts back then began at 6 a.m in
the norning and | believe 3:30 in the afternoon, is
that right?

A Yes.

Q Now, I'mcurious. | think it's fairly
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straightforward. | nmean the |left-hand columm is the
day of the nmonth and the right-hand colum is how many
hours of overtine were worked, right?

A Yes.

Q I notice that on, for instance, Septenber
12th six hours of overtinme were worked and then again

on Septenber 19th six hours of overtime.

A That's what | was | ooking at and questi oni ng.
Si x hours overtime is -- | would question the source of
t hat nunber.

Q Vell, | note in October on the 3rd it shows
six hours, and once in Decenber six hours. | nmean,

that's a lot of overtinme, isn't it?
A Well, it seens strange. The only way that

si X hours woul d be considered overtine would be a
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Saturday, | nean, to have that multiple hours, but I
don't know if these dates correspond with a Saturday.
Q kay.
A Typically when we use a Saturday date, a

Saturday date is considered all overtine.
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MR, KOLAR  September 12th was a Saturday.

BY MR KAl SER

Q Then how about the 19th?

A That woul d be a Saturday al so.

Q Cct ober 3rd, a Saturday.

A | woul d question the 10th.

Q The 10th, four hours.

A Four hours, that's a Saturday then too.

Q Yes, the 10th was a Saturday.

A Vel |, that nakes sense then

Q And Decenber 12th, again a Saturday.

So those were Saturday hours. Wat was that,

an extended -- that was a second shift. Odinarily

there woul d have just been a first shift on Saturday

back in the fall of 1998 but on those Saturdays LTD ran

a second shift as well?

A

Q

Saturday could just nean first shift.
Coul d just mean an abbreviated first shift?

Correct.
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And as you sit here today you're not certain?
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A I would suspect that it was sinply a first
shift Saturday. |If it would have been second shift, it
nore |ikely would have either been 10 or 12 hours.

Q And in these instances where we see,
particularly in October, virtually every day of the
week two hours of overtine do you see that?

A Yes.

Q Woul d t hat have been overtine on the first
shift or on the second shift?

A | believe it would be for one hour for first
shift and one hour for second shift.

Q Al right. So if LTD typically concluded its
second shift at 12:30 a.m, on those dates where it
shows two hours of overtine, that would have been one
hour additional, so LTD woul d have closed at 1:30 a.m
on those dates, is that right?

A Correct.

Q And what about those days where it indicates
LTD operated one hour of overtine, is it nore likely
that that one hour was on the first shift or on the
second shift?

A First shift.

HEARI NG OFFI CER KNI TTLE: M. Kai ser.

L. A REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR, KAl SER.  Yes.
HEARI NG OFFI CER KNI TTLE: Let's go off the record
for a second.

(Di scussion off the record.)

HEARI NG OFFI CER KNI TTLE: We're back on.
(Compl ai nants' Exhibit No. 56
was marked for
identification.)

BY MR KAl SER

Q M. Voigt, |I'mshow ng you what | have nmarked

for purposes of identification as Conpl ai nants' Exhi bit

56. It's a two-page docunent.
Do you recogni ze this two-page docunent?

A Yes.

Q What do you recognize it to be?

A The first page is an outbound trailer chart
for Decenmber for the weeks of the 5th, 12th, 19th and
26t h showi ng day and night with the total anount of
trailers in Bannockburn.

Q Al right. And what's the second page?

A The second page shows the inbound trailer
activity at Bannockburn for Novermber 30th through
Decenber 30t h.

Q And, as | recall, when you took over at LTD

1094
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you wanted to create some way to track the nunbers in
and number of trucks out, is that right?

A Yes.

Q And this is a sunmary of trucks in and trucks
out during Decenber of -- essentially Decenber of 1998,
right?

A Yes.

Q And this is a true and accurate copy of the
sunmary that's prepared and nmmintained by LTD in the
ordi nary course of its business?

A Yes.

Q This is the type of docunent you would rely
on if you had to answer a question about how many
trucks are going in and out of LTD, right?

A Yes.

Q Now, with respect to the outbound trailers
for Decenmber, the first page.

A Yes.

Q | see week ending 12-5-98. | take it that's
t he busi ness week that concluded on Decenber 5, 1998,
is that right?

A Correct.
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Q And in terms of "day" it says "84 trucks,"

does that nean 84 out bound -- what does that nunber

L. A REPORTING (312) 419-9292
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mean, 847?

A That was outbound trailers for the week of
Decenber 5th.

Q That nunber now outbound -- and | take it 90,
t hat means outbound trailers during the night shift?

A Yes.

Q And the total then you have the day shift and
ni ght shift together, and you come up with 174 out bound
trailers during the week of Decenber 5, 19987

A Yes.

Q Now, that "outbound trailer," does that
include just trailers | oaded with goods bound for LTD s
customers, right?

A Yes.

Q That nunber does not include trucks that have
been brought goods into LTD but are goi ng out enpty,
haul ed out by Caval ea and other carriers that

principally bring goods to LTD, right?
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A That's correct.

Q So that nunmber does not include supply trucks
coming in -- well, supply trucks going out enpty after
t hey have dropped of f corrugated boxes?

A Yes.

Q And "trailers" does not include the

L. A REPORTING (312) 419-9292
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incidental truck traffic of, for instance, FedEx or UPS

or one of the other haul ers bringing back goods that

have been returned or dropping off small shipments,

right?
A Yes.
Q So that's not a total nunmber of outbound

trailers or truck traffic for LTD that just tells us
t he nunber of |oaded trailers carrying product out to
LTD s customers during the relevant tinme franes?

A Yes.

Q The total nunmber of outbound trailers, if you
i ncl uded enpties, both supply enpties and enpties of
trailers that had brought goods into LTD, that nunber

woul d be greater than the number shown on the first
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page of Conpl ai nants' Exhibit 567?

A Yes.

Q Now, on the second page of Conpl ai nants
Exhi bit 56, this is an analysis of inbound trailers,
correct?

A Yes.

Q And here we see donestic carriers, which is I
guess a m scel | aneous category of donestic freight
haul ers, right? Up at the top there you see, M.

Voi gt, we have got donestic -- | mean, Caval ea, we know

L. A REPORTING (312) 419-9292
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that's one of your big haulers --

A Yes.

Q -- deliverers?
And "Carton," what does Carton refer to?
That's the corrugated trucks.

That's the supplies essentially?

> o >

Ri ght .
Q Are there other supplies other than
corrugat ed boxes?

A Yes, there is, you know, tape or strapping,
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and then we al so have styrof oam peanuts that are

del i ver ed.

Q

Q

> O >» O >

How often are styrofoam peanuts delivered?
Dai | y.

Do they cone in a sem-trailer?

Yes.

Do they cone nore than once a day?

Yes.

About how many times a day does LTD s

Bannockburn facilities receive a shipnment of styrofoam

peanut s?

A

Q

Two or three tinmes a day.

Does the nunber of trucks bringing in

styrof oam peanuts, taping and other types of supplies,

is that

L. A. REPORTING (312) 419-9292
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i ndi cated, can you track that anywhere on this

second page of Conpl ai nants' Exhibit 567

A

I think it nay fall under m scel |l aneous, but

| couldn't guarantee that.

Q

Al right. But in terns of an attenpt to

track inbound, we have got domestic, which unless you
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can tell nme otherwise I'lIl assunme it's just
nm scel | aneous donmestic carriers or do you know what

t hat donmestic refers to?

A It's multiple carriers throughout the
country.

Q | see. And Cavalea --

A That woul d be overseas containers.

Q Overseas. Very good. Thank you.

So to understand this, we understand donestic
is the mscellaneous carriers of goods produced
donestical ly?

A Yes.

Q And Cavalea is the principal deliverer of
goods manufactured overseas?
Yes.
And "Carton" refers to the corrugated boxes?

Yes.

o > O >

And "M scel | aneous NS" refers to the peanuts

L. A REPORTING (312) 419-9292
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and the other packing materials and supplies?

A And it could be returns, it could be a FedEx
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truck.
Q You think so? You think that's tracked in
t hat m scel | aneous col um?

A Yes, it coul d.

Q It could be?

A Yes.

Q You're not certain though?

A No.

Q Those coul d be additional trucks conming in

and out of the docks that just sinply aren't recorded,

is that possible?

A That coul d be al so.

Q Is that nore likely even?

A | would not say it's nore likely.

Q But as you sit here today you're not certain

whet her those miscel |l aneous types of FedEx returns or
UPS returns are or are not included in the
m scel | aneous category there?
A | would say they are in there.
Q Al right. And with respect to "public
war ehouse"” | take it that's shipnents comng in from

t he public warehouses that LTD was using in the fall of

L. A REPORTING (312) 419-9292
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A Yes.

Q And so if we |ook at a weekly total of
i nbound truck traffic we see the nunmber -- not | ooking
at shuttles yet, but we see the total nunmber of inbound

trucks at 145, is that right?

A That's correct.

Q Now shuttles -- well, what does "shuttles"
refer to?

A That's the transfer of product between the

facilities.
Q And back in Novenber and Decenber of 1998

t hat woul d have been between which LTD facilities?

A The Bannockburn and the Aurora facilities.
Q Al right. So --
A And Libertyville.
Q And Libertyville which was operated then.

And this year, if we |ooked at a simlar
di agram we m ght have Gurnee as one of the shuttle
desti nations?
A Yes.
Q So that's a separate category, shuttles in --
on Decenber 1st, nine shuttles in and 11 shuttles out,

is that right?
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A Yes.

Q And so the total nunber of shuttles in and

shuttles out during the week endi ng Decenber 4, 1998

was 977?
A Yes.
Q Ri ght ?
A Yes.
Q So 47 shuttles canme in fromLTD s satellite

facilities and 50 shuttles went out?

A Yes.

Q So to get an accurate outbound nunber we
woul d have to take again this 174 and add the nunber of
shuttles out as well, right?

A Yes.

Q kay. And to get an accurate number of tota
shuttles in or total trucks in we would take the 145
and then we would add al so the weekly total 47 shuttles
into get a nunmber of inbound trailers?

A Ri ght .

(Compl ai nants' Exhibit No. 57
was marked for

identification.)
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BY MR KAI SER

Q Al right. |1'mshowing you what | have

L. A REPORTING (312) 419-9292
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mar ked for purposes of identification as Conpl ai nants'
Exhibit 57. It's a-- well, I'll showit to you. |It's
a one-page docunent.
If you could tell the Board what we're

| ooki ng at here in Conplai nants' Exhibit 577

A This looks like a monthly summari zation of
our inbound shipnents in the years '96 and '97 and
out bound shi pnments '96, '97 for the nonths of
Sept ember, COctober, Novermber and Decenber.

Q And that was an effort, was it not, to put
t oget her nunbers simlar to those found in
Conpl ai nants' 56 where we knew what LTD was doing in
Decermber of 1998 but we wanted to get a sense of what
LTD was doing in '96 and '97, right?

MR KOLAR Did | give those to you?

MR, KAl SER.  Yes.

MR, KOLAR | thought | marked all mine with an

"L" in the bottombut maybe | didn't.
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THE WTNESS: Note that it does state that the
i nbound shi pnments are nunbers that are used to
illustrate the inbound shipnments for '96 have been
estimated using 20 percent |ess of what was received in

'97 so --

L. A REPORTING (312) 419-9292

1104

BY MR KAI SER

Q So those are estimated nunmbers, the '97

nunmbers are hard nunbers but the '96 are LTD s best

esti mate?
A Yes.
Q Did you prepare this docunent or cause this

docunent to be prepared?

A Yes.

Q And | take it you'll vouch for these nunbers,
these are true and accurate or the best estimate?

A Yes.

Q And | note that in '97 inbound shipments --
both in "96 and ' 97 i nbound shi pnments peaked in the

nonth of October, is that right?
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A It appears so.

Q And, simlarly, in '97 at |east outbound
shi pnents peaked in the nonth of October but in '96 --
how coul d that be that in '96 outbound shipments woul d
have peaked in Novenber if you were doing an estinate?

A I"mnot follow ng what you --

MR. KOLAR The estimate applies to the asterisk.

MR KAISER. | see. kay. So we had actua
nunbers. All right. Thank you.

MR, KOLAR  Ask himthat, | guess.

L. A REPORTING (312) 419-9292

MR KAISER Right.
BY MR KAl SER

Q | mean, |'m |l ooking down here and | thought
that there was the assunption for '96 but for outbound
apparently you had hard nunbers on the nunber of
out bound shi prments - -

A Yes.

Q --in'96?

It was sinply the inbound shipnents that were

esti mat ed?

1105
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A Yes.

Q Al right. And again the outbound shipnents,
that would be a number strictly of outbound trailers
| oaded with goods for LTD s customers, right?

A Yes.

Q That woul d not include the enpties that
Caval ea and the domestic freight haul ers took away
after they had brought goods to LTD?

A | don't know. | would have to look at this
agai n.

Q Ckay. |If you would, please.

(Pause in proceedings.)

THE W TNESS: The question agai n was.

L. A REPORTING (312) 419-9292
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BY MR KAl SER

Q On the outbound shipnents for '96 and ' 97
does that outbound nunber define only the nunber of
out bound trailers |eaving LTD s Bannockburn facility
that were | oaded with product?

A Product going to the custoner or product
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going to our other distribution center?

Q Ei t her

A I"'mnot sure howto answer it. Again, |
woul d have to go back and get nunbers that would -- the
out bound nunbers | ook high. [If you ook at a nonth
of -- let's say the nonth of Novenber, 853 over four
weeks woul d be over 200 trailers per week when | | ook

at the '98 nunbers.

Q O course by '98 at this tinme you have your
Aurora facility operating?

A That's true. | would say that's correct.

Q Correct?

A A correct assunption.

Q That these are trailers that LTD | oaded and
they're either going to anot her warehouse or anot her
di stribution center or they're going to custoners but
it doesn't include the enpties, correct?

A No, it would not include enpties. Enpties

L. A REPORTING (312) 419-9292

are just a direct correlation to the inbound.

Q Right. Though if one wanted to try to
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det erm ne how many trucks passed through the entrance
and exit to LTD s dock facility you woul d have to count
the enpties going out, right?

A Yes.

Q ' m going to show you what's previously been
mar ked for purposes of identification as Conpl ai nants
Exhibit C4. It's a one-page docunent from John
Schinel to Jack Voi gt dated Wednesday, Novenber 13,
1996. Do you see that?

A Yes.

What do you recognize that to be?
It was an e-mail that John Schinel gave to ne
about a visitor he had the evening of Novenber 13th.

Q And did you receive that e-mail from John
Schimel on or about Novenber 13, 19967

A Yes.

Q And is it fair to say that by at |east
Novermber 13, 1996 you knew that person living in the
subdivision to the north of LTD s Bannockburn
facilities was concerned about sound originating at
LTD s dock area?

A Yes.

L. A REPORTING (312) 419-9292
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Q To the best you can recall did you have any
noti ce, before John Schinmel sent you this e-mail, that
nei ghbors to the north were concerned about noise?

A Not that | can recall

Q "' m showi ng you what's previously been nmarked
for purposes of identification as Conpl ai nants' Exhibit
C5 It's aletter fromWIIiam Kaufman to Jack Voi gt
dat ed Decenber 10, 1996.

I'd ask you to take a | ook at this and tel
me did you receive that letter some time in Decenber of
19967

A Yes.

Q And did that again give you notice that a
nei ghbor living in the subdivision to the north had
some concern about sound from LTD s dock operations?

A Yes.

(Conpl ai nants' Exhibit No. 58
was marked for
identification.)

BY MR, KAl SER

Q Now |' m showi ng you what's been narked for
pur poses of identification as Conpl ai nants' Exhibit 58.
It's a docunent that has as its cover a fax cover sheet

fromDavid Lothspeich to Jack Voigt. It appears to
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have a date on it of Decenmber 19, 1996.
Do you see that, M. Voigt?

A Yes.

Q Did you receive -- and take your tine. D d
you receive this docunent and the attachment from M.
Lot hspei ch i n Decenber of 19967

A Yes.

Q "' m showi ng you what's previously been marked

for purposes of identification as Conpl ai nants' Exhibit
8. It's aletter fromLeslie Whber to David Lothspeich
dat ed January 30, 1997. |It's a two-page letter.
I don't know if you can tell by | ooking at

t hat docunent in the formyou're seeing it in, C8,
whet her you saw it sone tine in the tinme frane |ate
January- February of 1997, but the question |I'm posing
to you is, do you recall seeing it in that time frane,
| ate January, early February 19977

A Yes.

Q Was it provided to you by David Lothspeich to
t he best of your know edge?

A Yes.

Q ' m showi ng you what's previously been nmarked

for purposes of identification as Conpl ai nants' Exhi bit
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C- 6. It's a letter from Tom Thunder to John Schi nel

L. A REPORTING (312) 419-9292

dat ed Decenber 31, 1997.
Have you seen that before, M. Voigt?
Yes.

In fact M. Schinel works for you, right?

> O >

Yes.

Q Have you tasked M. Schinmel with the
responsibility for getting sone informati on about
peopl e who knew about noi se and noi se abatenent and
noi se measur emnent ?

A Yes.

Q And did you see this sone tinme in late
January, early February 1997?

A Yes.

MR. KOLAR This is 67?

MR KAISER  Yes, that was 6.

BY MR KAl SER

Q C7is aletter fromDavid Lothspeich to M ke

Hara dated February 7, 1997. Did Mke Hara pass that

letter on to you sonme time in February of 19977

1110
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A Yes.
Q I note CG8 then is the Leslie Wber to
Lot hspeich letter of January 30, 1997 which |
believe -- yes, here we go. Let ne -- this is the sanme

thing, right?

L. A REPORTING (312) 419-9292
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A Yes.
Q Let me just show you this, M. Voigt. It
says in Lothspeich's letter to Hara of February 7,
1997, "I amforwarding to you a copy of the January 31
letter fromLTD nei ghbor Leslie Wber."

Does that confirm your understanding as to
how you got a copy of C-8, Leslie Whber's letter to
Davi d Lot hspei ch?

A Yes.

Q Now, C-9 is a fax fromyou to David
Lot hspei ch dated April 7, 1997 attaching a one-page
letter that reads as follows: "Dear David, Please find

attached the proposal we felt we would go with for the
environnental noise issue. Call ne after you have a

chance to read this over to discuss the next step in
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dealing with this issue."
Did you fax that to M. Lothspeich on or

about April 7, 19977

A Yes.

Q And that's a true and accurate copy of your
fax, isn't it?

A Yes.

Q ' mshowi ng you what's been marked for

purposes of identification as CG10, a letter from

L. A REPORTING (312) 419-9292

Lot hspeich to Hara dated April 25, 1997.
Did M. Hara forward a copy of that letter to

you in late April or early May 1997?

A Yes.

Q And is it fair to say M. Hara gave you
principal responsibility for dealing with the
conmuni cations with the neighbors to the north and the
Vil l age of Bannockburn in connection with the noise
i ssue?

A Yes.

Q And with respect to G 11, a letter from David
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Lot hspeich to Mke Hara -- and for the court reporter's
benefit Lothspeich is L-o0-t-h-s-p-e-i-c-h -- Lothspeich
to Hara, July 11, 1997 tal ki ng about future noise
i nvesti gations.
Did M. Hara give you a copy of that letter
in July of 19977
A Yes.
MR KAISER Of the record.
(Di scussion off the record.)
BY MR KAl SER
Q "' m showi ng you what's previously been marked
for purposes of identification as C52. W were

| ooking at C-10, which is a letter from Lothspeich to

L. A REPORTING (312) 419-9292
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M ke Hara dated April 25, 1997. And do you see where
it says, "I'mpleased to provide the attached April 20,
1997 review of the proposal from Acoustic Associates by
vill age sound consul tant Schoner & Associ ates"?

A Yes.

Q ' mshowi ng you what's been marked for

purposes of identification as G52, an April 20th
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letter from Schomer to Lothspeich. |Is that to the best
of your know edge the docunent Dave Lot hspeich encl osed
in his April 25th letter to M ke Hara?

A Yes.

Q ' m showi ng you what's previously been nmarked
for purposes of identification as Conpl ai nants' Exhi bit
C12. It's a letter fromBill and Linda Kaufman to
M ke Hara dated Wednesday July 30, 1997.

Did M. Hara show you a copy of this letter
sone tinme in the latter part of July or early August
1997?

A Yes.

Q "' m showi ng you what's previously been nmarked
for purposes of identification as Conpl ai nants' Exhibit
C-13. It's a transnittal meno from Tom Thunder to Jack
Voi gt dated Novenber 2, 1997.

I'd ask you to take a | ook at that and tel

L. A REPORTING (312) 419-9292
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me if that's a true and accurate copy of a transmitta

meno you received from Tom Thunder in Novenber of 19977

A Yes.
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Q As | understand it you, in consultation with
John Schi nel and perhaps M ke Hara, decided to retain
Tom Thunder's group, Acoustic Associates, to help you
get information about noise issues, is that right?

A Yes.

Q And did LTD in fact authorize or hire Tom
Thunder and his group to, in September of 1997, take
noi se neasurenents of LTD s dock operations and take
t hose neasurenments in the vicinity of the Roti and
Rosenstrock residences?

A Yes.

Q And do you recall neeting with Tom Thunder or
Roger Harnmon before those investigations were made?

A Yes.

Q What did you say to Tom Thunder and what did
he say to you during those neetings?

MR. KOLAR  (bjection, hearsay as to Tom Thunder
BY MR KAl SER

Q VWhat did you say to Tom Thunder? What did
you under stand Tom Thunder was going to do?

A There were going to do a sound study what ever

L. A REPORTING (312) 419-9292
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evening that's dated there and position their
m cr ophones and tape recording devices in strategic
pl aces to hel p understand the concern that we had.

Q ' m showi ng you what's previously been nmarked
for purposes of identification as Conpl ai nants' Exhibit
C14. It's a transnmittal menmo and menor andum from Tom
Thunder to Jack Voi gt dated Novenber 14, 1997, Re:

Cl ass B anal ysis, impulse analysis.
Did you receive this docunent from Tom
Thunder roughly the middl e of Novenmber 1997?

A Yes.

Q Now, let's spend a little tinme on this if we
may, M. Voigt. And | note you' re reading the front
page and take your tine.

Have you given it the | ook you need?

A Are you going to be asking nme questions about
it?

Q Yes, | may.

A Then | better read it.

Q Right. You mght want to take your tine and
fam liarize yourself with these diagrans and we'll give

you a m nute.
A Sur e.

Q Thank you.
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HEARI NG OFFI CER KNI TTLE: Let's go off the record
whil e he's reading this.

(Di scussion off the record.)
BY MR, KAl SER

Q You have had a chance to | ook at that?

A Yes.

Q And do you recall having discussions with Tom
Thunder in Novenber of 1997 about whether LTD was
properly classified as a Class B land use or a Cass C
| and use?

A Yes.

Q And do you renenber tal king with Tom Thunder
about inpulse noise in general and in particular air
brakes, netal to metal noise, acceleration and fifth
wheel noise?

A Yes.

Q I want to show you what's previously been
mar ked for purposes of identification as Conpl ai nants
Exhibit 15. It's a fax cover sheet from David
Lot hspeich to Jack Voigt dated 12-1-97. And it
encl oses as an attachment a Novenber 21, 1997 letter
fromKaren Roti to David Lot hspeich

M. Voigt, did you receive that fax from M.
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Lot hspeich in early Decenber 19977

L. A REPORTING (312) 419-9292

A Yes.

Q "' m showi ng you what's been marked for
purposes of identification as Conpl ai nants' Exhibit
C-16, a letter from Marvin Berman, Trustee Buil di ng
Conmi ssi oner, Village of Bannockburn, to M ke Hara
dat ed Decenber 5, 1997.

Did M. Hara show you a copy of that letter
some time in Decenber of 19977
A Yes.
Q "' m showi ng you what's previously been marked

for purposes of identification as Conpl ai nants' Exhibit

17. 1t's a fax cover sheet from David Lothspeich to
Jack Voigt dated 12-8 1997. | note the "Re" |ine reads
as follows: "Trustee Bernman asked that | fax you the

attached letter to make sure that you received it.
Pl ease call and let nme knowif you will be able attend
tonight's neeting."

Did you receive a copy of this fax from M.

Lot hspei ch on or about Decenber 8, 19977

1117
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A Yes.
Q Do you know whet her you were able to attend

the Village of Bannockburn's neeting on Decenber 8,

1997?
A | don't believe | was there.
L. A REPORTING (312) 419-9292
1118
Q "' m showi ng you what's been marked for

purposes of identification as Conpl ainants' Exhibit 18.
It's a fax cover sheet from Tom Thunder to Jack Voi gt
dat ed Decenber 23, 1997 enclosing a second draft of a
letter report from Tom Thunder to LTD Commodities. |
note in the comment section on the first page it reads
as follows: "Here's ny second draft based on our
recent neeting."

Do you recall neeting with Tom Thunder in

Decenber of 1997 to discuss the results of his noise

study?
A Yes.
Q VWere did that meeting take place?
A At LTD.
Q During that neeting did you form any opinion
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as to whether LTD was in violation of the Illinois
Pol l ution Control Board's nuneric standards for noise?
And if you need the question read back, the
court reporter can read it back.
A Pl ease.
(Record read as requested.)
THE W TNESS: Yes.
BY MR KAl SER

Q And what was that opinion?

L. A REPORTING (312) 419-9292
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A | felt we were not in violation.

Q VWhat was the basis of that opinion?

A Based on the Class Crating that | feel that
LTDis and the, | think, results that Tom had given us.

Q What about with respect to inpulsive noise
where in the meno of November 14, 1997 Tom Thunder
suggests that: "On this figure, | have shown the
limts for Class C zoning. As you can see, it appears
we exceed these limts. Figure B shows that two of the
i mpul ses are high frequency in nature (air brakes,

netal to nmetal) while the other two are | ow frequency
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(accel eration, fifth wheel)."
You read this nenmo of Novenber 14, 1997,
didn't you?
A Uh- huh.
Q And this is the one you just took a few
mnutes to read?
A Yes.
Q And that's Exhibit C 14 for the record.
Di d somet hi ng happen between Novenber 14th of
1997 and the tine you revi ewed Tom Thunder's second
draft on Decenber 23, 1997 that |led you to conclude in
December of 1997 that LTD wasn't violating even the

impulse limts?

L. A REPORTING (312) 419-9292
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MR, KOLAR  (bjection. | think that's nore
properly a question for Tom Thunder because | don't
think this witness knows if we had one hour averagi ng
here in this Novenber 14th meno so --

MR. KAISER: Well, I'mnot saying are they in
violation. | just want to know what M. Voigt's

under st andi ng was and whet her he had an opinion in
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Decenber of 1997. Whether it was based on accurate or
i naccurate information the record will show, but --

MR, KOLAR.  (bjection, asked and answered. He
says that we were not in violation based on Cass C and
results from Tom Thunder. So anything else |I think is
nore properly addressed to Tom Thunder

MR. KAISER | have to understand -- | nean, one
nonth earlier he gets a meno from Tom Thunder telling
him"l think you're in violation of the inpulsive noise
limts." Four weeks later M. Voigt has now told us he
had the opinion they weren't, and I want to understand
what happened, if anything, between Novenber 14th and
Decenmber 23rd that changed his opinion

HEARI NG OFFI CER KNI TTLE: Well, 1'Il sustain the
objection in alimted sense. | don't think it was his
opi nion. W don't know that his opinion was ever

changed unless |I'm m staken but | will allow you to ask

L. A REPORTING (312) 419-9292
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him - -

MR, KAISER. | guess you're right. Mybe he

di sregarded Tom Thunder's Novenber 14th meno.
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HEARI NG OFFI CER KNI TTLE: | woul d ask you to all ow
about the nmenp, ask him about the neno.

MR. KAI SER:  Sure.

BY MR KAl SER

Q Did you agree or disagree with Tom Thunder's
statenment in his Novermber 14, 1997 nenp that "as you
can see it appears we" -- and | assume "we" is LTD --
"exceed these limts," referring to the inpulsive noise
limts. Do you renenber whether you agreed or
di sagreed with M. Thunder in Novenber of 19- --

A I don't know that | expressed my opinion one
way or the other, | just listened to what he had to
say.

Q Al right. Did M. Thunder ever explain to
you that the Board has nuneric limts on noise and it
al so has a nuisance standard that limts the noise a
person can generate?

A He may have

MR, KOLAR  (bjection for the record in that it
assunes that the nui sance regulation would apply to

this case but | think there is a Second District case

L. A REPORTING (312) 419-9292
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that indicates it does not.

HEARI NG OFFI CER KNI TTLE: M. Kaiser, are we at a
good st oppi ng point?

MR. KAISER:. W can stop here as well

HEARI NG OFFI CER KNI TTLE: O do you have a train
of thought you want to finish or --

MR, KAISER: No. This is fine. W can stop right
here woul d be a great place to stop

HEARI NG OFFI CER KNI TTLE: 1'I1l move for the record
that my momcane in and she wants to have lunch with
me.

MR, KOLAR  That was your nom  Ckay.

HEARI NG OFFI CER KNI TTLE: Let's go off the record
and take a lunch break.

(Lunch break.)
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AFTERNOON SESSI ON
JACK LEO VA GT,
havi ng been previously duly sworn, was exam ned and
testified further as follows:
DI RECT EXAM NATI ON ( CONTI NUED)
BY MR KAl SER
Q M. Voigt, let the record reflect we're back
in session, Friday afternoon
VWhen we broke we were tal king about
Conpl ai nants' Exhibit 18, Tom Thunder's fax cover sheet
and the second draft of his letter report. And it
references a neeting you had -- well, it references a
neeting. Did you in fact neet with Tom Thunder to
di scuss noi se issues in Decenber of 19977?
A Yes.
Q ' mshowi ng you what's been marked for
pur poses of identification as Conpl ainants' Exhibit 19.
It's a letter from Tom Thunder to LTD Comoditi es,
attention Jack Voigt dated January 8, 1998. And I'l]|
represent to you this is the letter inits final form
setting forth the results of M. Thunder's noi se
measurenents taken in Septenber of 1997.
Have you seen this docunent? Did you get a

copy of that in January of 1998?

1123
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A Yes.

Q Do you know what, if any, changes were nade
to the docunent that wound up in final formas the
January 8, 1998 letter noved fromdraft stage to fina
st age?

A No, | don't. | nmean, obviously we went and
conpared it to --

Q Right. 1'mjust wondering if there were any
bi g areas where you directed Tom Thunder either to
renove things or include particular things, do you
recall anything like that?

A Specifically, no.

Q Do you see the conclusion section here on
Page 4 of M. Thunder's January 8, 1998 report?

A Yes.

Q Coul d you pl ease read the sentence that
begi ns "the random' and read to the bottom of that
par agr aph?

A "The random i npact noi se events do however

appear to exceed the State's inpulse noise limts. The
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fifth wheel inmpact noise tends to generate | ow
frequency noise while the sudden rel ease of air from
the air brakes tends to generate high frequency noise."

Q I's that description consistent with what you

L. A REPORTING (312) 419-9292
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observed, that the sudden release of air fromair
brakes tends to generate a high frequency noise?

A Yes.

Q And is that al so consistent that the inpact
noi se nade when the fifth wheel engages or di sengages
generates a | ow frequency noi se?

A Yes.

Q I want to show you what's previously been
mar ked for purposes of identification as Conpl ai nants'
Exhibits C21 and C-22. C21 is a letter dated
February 12, 1998 from Marv Bernan to M ke Hara. And
C-22 is aletter fromDavid Lothspeich to Mke Hara
dat ed February 18, 1998.

Did you see Conpl ai nants' Exhibit 21 in
February of 1998? Wuld M. Hara have given you a copy

of this?
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A Yes.

Q And, simlarly, would M. Hara have forwarded

to you David Lothspeich's letter of February 18, 19987
A Yes.
Q Is it fair to say it's nore likely than not
you saw those letters in February of 19987
A That's correct.

Q I want to show you what's previously been

L. A REPORTING (312) 419-9292

mar ked for purposes of identification as Conpl ai nants
Exhibit 23. I1t's a letter from Paul Schomer to Tom
Thunder dated February 27, 1998. Did Tom Thunder or
anyone el se ever show you a copy of Schomer's letter

dat ed January 26, 19987

A | believe so.
Q If you could | ook at the last page of this
letter. Al right. And | note for the record -- |I'm

going to show you a different |ast page. Do you see
this handwriting here?
A Yes.

Q I's that your handwiting?

1126
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A Yes, it does |ook |ike nmine.

Q I would ask at this tinme to substitute in the
record -- M. Kolar, | don't know which copy you wound
up with. Take a look at the |ast page there.

MR, KOLAR | was |ooking at C 23.

MR, KAISER: Right. And that's a copy of C 23 but
it has a little bit nore information. And | may ask --
MR. KOLAR These are different docunents. M

C-23 is a February 27th letter.
MR KAISER. |I'msorry. Wat am| |ooking at?
MR. KOLAR  From Schomer to Thunder.

HEARI NG OFFI CER KNI TTLE: That's nine as wel |.

L. A REPORTING (312) 419-9292

MR, KAISER: | apologize. What did | put in front
of you?
MR, KOLAR  January 26th. This mght be --
HEARI NG OFFI CER KNI TTLE:  20.
MR KOLAR:  20.
This is 20.
MR, KAI SER: C 20.

MR. KOLAR  Right.

1127
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BY MR, KAl SER
Q I"msorry, what do you have in front of you?
Do you have C -- nothing in front of you at the nonment.
A You just took it. That was C- 23.
Q Let me grab C-20. | apologize. There is
C 20.
Now, take a look at C-20, a letter from
Schoner to David Lot hspeich dated January 26, 1998.
Do you recall David Lothspeich forwarding a
copy of that letter to you?
A Yes.
Q Woul d that have been sone tinme in |late
January or February of 19987
A Yes.
Q Now, 1'm showi ng you what's been marked for

purposes of identification as G23. This is a letter

L. A REPORTING (312) 419-9292
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from Paul Schoner to Tom Thunder dated February 27,
1998.
Did you see Conpl ai nants' Exhibit 23,

Schoner's letter to Thunder? Have you seen that
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bef ore?

A Yes.

Q And in fact did you authorize Tom Thunder to
talk with Paul Schomer and discuss the results of
Thunder's noi se anal ysi s?

A Yes.

Q ' mshowi ng you what's been marked for
purposes of identification as Conpl ai nants' Exhibit
C-24. It appears to be printouts of two e-mails from
John Sejud, S-e-j-u-d, to Jack Voigt the first of which
is dated -- or at least the top one is dated March 5,
1998 and the bottomone is dated March 3, 1998.

Did you in fact receive those e-nmails in
March of 1998 from John Sej ud?

A Yes.

Q Did the information contained in the e-mails
from John Sejud add to the pool of infornation you had
as of March 1998 with which you eval uated the noi se
i ssues?

A Yes.

L. A REPORTING (312) 419-9292
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Q "' m showi ng you a document that's been marked
for purposes of identification as CG25. It's a letter
fromJack Voigt to Marvin Berman dated March 9, 1998.

Is that your signature on the docunent?

A Yes.

Q Did you in fact send this letter to Marvin
Ber man on or about March 9, 1998?

A Yes.

Q Is this a true and accurate copy of the
letter you sent to M. Bernan on or about March 9,
1998?

A Yes.

Q ' mshowi ng you a docunent that's previously
been marked for purposes of identification as
Conpl ai nants' Exhibit 26. It's a letter from David
Mtchell to Jack Voigt dated March 10, 1998.

Did you in fact receive this letter in March
of 1998?

A Yes.

Q And did this letter contain informati on about
noi se barriers, the cost and all eged effectiveness of
noi se barriers?

A Yes.

Q Is this a true and accurate copy of the

L. A. REPORTING (312) 419-9292
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docunent you received frombDavid R Mtchell of the
Huf f Conpany in March of 1998?

A Yes.

Q ' mshowi ng you what's been marked for
pur poses of identification as Conpl ainants' Exhibit 27,
a letter fromKaren Roti to M ke Hara dated March 21,
1998. It's unsigned but | represent to you that Karen
Roti sent a signed copy.

Did M ke Hara ever forward a copy of Ms.
Roti's letter to you?

A He may have.

Q "' m showi ng you what's previously been marked
for purposes of identification as Conpl ai nants' Exhibit
C-28, Mke Hara's response to Karen Roti dated April
16, 1998.

Did you have any role in preparing M ke
Hara's response to Karen Roti?

A Yes.

Q VWhat was your role?

A We had tal ked about what woul d be our gane
plan to help -- you know, help give sone response to
the Rotis and, you know, to | ook at her situation.

Q So you talked with M ke Hara and told him

what you had found out in discussions with the Huff
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Conpany and di scussions with Tom Thunder and
i nfornmati on you had received from M. Sejud?

A Ri ght .

Q ' mshowi ng you what's been marked for
purposes of identification as Conpl ai nants' Exhibit 29
aletter fromKaren Roti to M ke Hara dated April 20,
1998.

Do you know whether M. Hara ever forwarded
that letter to you for review?

A He may have. Does it junp out at ne? No,
but I"'msure | did have a chance to see it.

Q Al right. Now, |I'mshow ng you what's
previously been marked for purposes of identification
as Conplainants' Exhibit 30. It's a fax cover sheet
from David Lothspeich to M ke Hara and Jack Voi gt dated
April 23, 1998. It encloses or attaches a letter from
Paul Schomer to David Lothspeich dated March 16, 1998.

Did you receive this fax from David
Lot hspei ch on or about April 23, 1998?

A Yes.
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Q And the fax you received, it included the
letter fromPaul Schoner to David Lothspeich dated
March 16, 19987

A Yes.

L. A REPORTING (312) 419-9292

Q And 1'd like to direct your attention if |

may.
A Yes.
Q If you could read the entire paragraph on the
second page of Schoner's letter to Lothspeich. If you

could read that al oud, please.

A "It is nowtime to mtigate the known
nmeasured noi se i npact" --

MR, KOLAR | object. This is going to be part of
the record. | don't knowif it's necessary to read a
pretty | engthy paragraph into the record.

MR. KAISER: | would agree. That's fine.
BY MR KAl SER

Q Did you understand that M. Schomer, as of
April of 1998, felt that LTD should build a noise wall?

And if you need to ook at his letter to
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refresh your recollection, you nay?

A Yes.

Q I want to show you what's been marked for
purposes of identification as Conplainants' Exhibits 31
and 32. 31 is a letter from Tom Thunder to Jack Voi gt
dated May 19, 1998.

Did you receive that letter sonme tinme in late

May 19982
L. A REPORTING (312) 419-9292
1133
A Yes.
Q Did you read the letter when you received it?
A Yes.

Q And with respect to all these letters you
received, | take it you read the letters?

A Yes.

Q C-32 is a letter from Tom Thunder to Jack
Voi gt dated June 5, 1998.

Did you receive this letter in June of 19987
A Yes.
Q Did you read the letter?

Yes.
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Q ' mshowi ng you what's been marked for

purposes of identification as G33. It's a letter from

M ke Hara to M ke Grutza, President, Village of

Bannockbur n. It's dated June 29, 1998. | want to show

you that letter.
Do you recogni ze that?

A Yes.

Q Do you note at the top it references a
neeti ng between M ke Hara, Karen Roti, Tony Roti and
yoursel f in June of 1998?

A Yes.

Q Do you recall attending a neeting at LTD s

L. A. REPORTING (312) 419-9292

office in Bannockburn, Illinois in June of 1998 at

whi ch Karen and Tony Roti were present?

A Yes.
Q VWhat was the purpose of the meeting?
A W wanted to try to solve their concern the

best we could face to face.

Q What did you understand Karen and Tony Roti

concerns to be with respect to noise fromLTD s dock

1134
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operations in June of 1998?

A They indicated that they felt they were being
kept awake by truck noises that they felt that were
coming fromLTD s property.

Q Was there discussion at that tinme about LTD
buil ding a noise wall to reduce transm ssion and noi se
fromits docks to the Roti residence?

A | believe there was.

Q Do you recall Mke Hara asking the Rotis
whet her they wanted to pay for that noise wall?

A He may have

Q Do you remenber that subject com ng up, who
shoul d pay for the noise wall?

A Yes.

Q Do you remenber Tony Roti telling Mke Hara

that Tony Roti thought M ke should pay for it since LTD

L. A REPORTING (312) 419-9292
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was the one causing the noise or words to that effect?
A Yes, | guess.
Q That neeting got a little heated at one

point, didn't it?
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A Yes.

Q | take it you and Karen Roti weren't battling
one anot her, but M ke Hara and Tony Roti had sonme words
wi th one another, didn't they?

A Yes.

Q ' m showi ng you what's previously been nmarked
for purposes of identification as Conpl ai nants' Exhibit
34. It's the conplaint in this matter.

| take it at some point since July of 1998 to
t he present you have seen this conplaint?

A Yes.

Q "' mshowi ng you C-35 which is a letter from
Tom Thunder to you dated Septenber 30, 1998.

Did you receive this letter?

A Yes.

Q | take it you probably received it |late
Sept enber, early October of 19987

A Yes.

Q And it's still Tom Thunder tal ki ng about the

cost of construction of a noise wall or effectiveness

L. A REPORTING (312) 419-9292
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of a noise wall?

A Yes.

Q ' m showi ng you what's been previously nmarked
for purposes of identification as Conpl ai nants' Exhibit
38-J a neno from Steve Mtchell to Jack Voi gt dated
January 13, 1999 and Conpl ai nants' Exhibit 38-K a nmeno
from Steve Mtchell to Jack Voigt dated February 13,
1999.

Do you recogni ze these exhibits, 38-J and

38-K? 38-J first, please.

A Yes.

Q Did you receive that on or about January 13,
19997

A Yes.

Q Did you read it?

A Yes.

Q Wth respect to 38-K, did you receive this
menor andum on or about February 13, 19997

A Yes.

Q Did you read it?

A Yes.

Q "' m showi ng you what's been marked previously
for purposes of identification as Conpl ai nants' Exhibit

36. 1'Il represent to you it's a figure created by Tom

L. A REPORTING (312) 419-9292
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Thunder .

Did you ever see this figure or this
nunerical analysis of the effectiveness of a noise
wal | ?

A | don't recall seeing this.

Q Did you ever talk with Tom Thunder about the
effectiveness of a noise wall?

A Yes.

Q And is it fair to say you were concerned that

a noise wall might not reduce noi se enough?

A Ri ght .
Q And that's still your position, right?
A Yes.

Q Did you ever talk with Steve Mtchell about
what types of guarantees he could provide you with
respect to the effectiveness of a noise wall?

A Yes.

Q Is that on the tel ephone or in person, the
conversations you had with Steve Mtchell?

A Bot h.

(Conpl ai nants' Exhibit No. 59
was marked for

identification.)
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BY MR KAl SER

Q I want to show you what |'m marking for
purposes of identification as Conpl ainants' Exhibit 59.
"Il note for the record that it's invoices from
Acoustic Associates, Limted to Jack Voigt. 1'mnot
certain if | have a copy of these, though I'll look in
ny box.

M. Voigt, 1'd ask you to take a | ook at
Conpl ai nants' Exhibit 59 which is a -- let ne just note
for the record it's a 16 page docunent. |If you'd thunb
t hrough those, are those sone, if not all, of the

i nvoi ces submitted by Acoustic Associates Linmted to
LTD in connection with the work it had done for LTD?

A Yes.

Q And LTD has paid those invoices, has it not?

MR. KOLAR  (Objection, rel evance.

HEARI NG OFFI CER KNI TTLE: M. Kai ser.

MR KAISER. | want to -- one of the argunents
that has been raised in this case is that the
conpl ai nants coul d have gone out and hired their own

sound expert, they could have obtained their own noise
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readings. And there is an inplication that because
they didn't -- well, there nmay be argunent in closing

briefs about why they did or did not, and I want to

L. A REPORTING (312) 419-9292
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poi nt out what the cost of those types of
i nvestigations are. And we can make that argunent by
reference to Acoustic Associates' invoices to LTD in
connection with the work in this case.
HEARI NG OFFI CER KNI TTLE: M. Kol ar
MR KOLAR  Well, | think the invoices go beyond
t he actual neasurenment of noises. | think they relate
to tel ephone conferences, planning study, a neeting
wi th Paul Schomer, Bannockburn's noise consultant. So
| think it's, nunber one, inaccurate to state that al
t hese invoices total ed together would be the cost to
hire your own noise consultant. And, second, | haven't
heard any of the conplainants say they did not have the
financial ability to hire their own noise consultant.
HEARI NG OFFI CER KNI TTLE: The objection is
sust ai ned.

MR KAISER If | nmay offer one nore basis.
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| think it would go to potential bias of Tom
Thunder, to the extent he's received, as is clear
substantial conpensation fromLTD. | think on that
i ssue alone -- | mean, if you prefer, I'Il reoffer them
during M. Thunder's expected testinony for the purpose
of showi ng bi as.

HEARI NG OFFI CER KNI TTLE: Let's do that instead.
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And | hate to do this to you guys but | need a second
here.

MR. KAISER  That's fine.

(Short break.)

BY MR KAl SER

Q At any rate, M. Voigt, you're aware that Tom
Thunder and his group Acoustic Associ ates they have
been billing you for the work they have done?

A Yes.

Q And | take it you have been paying then?

A Yes.

Q Now, with respect to the nunber of products

LTD sells -- and that's what LTD does, right, it sells
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product s?

A Yes.

Q Do | recall your deposition testinony
correctly that at any given tine LTD offers for sale
bet ween 2,000 and 5, 000 products?

A Yes.

Q Wth respect to the trucking operations is
there any difference, neaningful difference between the
nunber of trucks that come into LTD on a Monday and the
nunber of trucks that conme into LTD on a Friday?

A No.

L. A REPORTING (312) 419-9292
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Q You don't staff any differently on Monday
than you do on Friday, right?
A No. | would only say that it's possible that

unexpected live | oads may show heavi er on a Mnday
si mply because soneone nmay have travel ed over the
weekend and chose to.

Q Unexpected live loads are a little nore
likely to show up during the daytime than during the

second shift, right?
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A Yes.

Q But ot her than those occasional |ive |oads --
and that neans sonebody who wasn't schedul ed, right?

A Yes.

Q O her than those occasional |ive |oads do you
recei ve shipments of boxes during the second shift?

A Yes.

Q Do you receive shipnents of the styrofoam
peanuts during the second shift?

A Yes.

Q And really your goal, as the person
over seei ng the shipping and receiving operations for
LTD, is to make sure that it's a fairly steady fl ow of
traffic and that it doesn't build up either at the

begi nni ng of the week or the end of the week, right?

L. A REPORTING (312) 419-9292

1142

A Yes.

Q And, simlarly, you don't want to have the
first shift working double time and the second shift
sitting around, right?

A Yes.
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Q And you try to schedule the deliveries, the
recei ving, and the shipping al nost equal between the
first and the second shift, right?

A There is nore volune on the first shift
simply because of the |ive |oads and the UPS/ Federa
Express type deliveries that happen.

Q But with respect to the products goi ng out,
the | oaded tractors filled with goods from LTD

Commodities to LTD s customers, those go out pretty

much evenly day in -- first shift and second shift,
right?
A Yes.

Q And Friday night is virtually as busy as

Monday ni ght ?

A Yes.
Q Are you aware of the truck volume -- strike
t hat .
Are you aware that the Rotis, Webers and
Rosenstrocks have all identified noise froma backup
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beeper on one of LTD' s -- well coming fromLTD s truck
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dock that sounds different this year, sumer and fal
of 1999, than it did in previous years?

A Am | aware that they have identified that?

Q Well, are you aware -- are any vehicles in
LTD s | oadi ng dock this year, summer and fall of 1999,
usi ng a backup warni ng beeper that's different in any
respect than the backup warni ng beeper LTD used in
previ ous years?

A Yes.

Q What is the difference?

A | believe this year the yard tractor has a
backup warni ng device and previous years did not.

Q The yard tractor in the years 1998 and 1997,
and perhaps even as far back as 1996, did not have that
backup warni ng beeper on it?

A | believe that's true.

Q So it was only the over-the-road truck
tractors that had the backup warni ng beepers in years
past, if any?

A Yes.

Q | see. But this year the yard tractor that's
stationed 100 percent of its tinme in LTD s dock area is

operating with a backup warning beeper?

L. A REPORTING (312) 419-9292
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A Yes.

Q And do you know whet her that backup warni ng
beeper is engaged by the transm ssion of the tractor?
A | would believe when it's put into the

reverse gear that it activates the alarm

Q Have you personally done any research or are
you aware of any research done on behal f of LTD which
woul d denonstrate that LTD can conply with the
regul ati ons pronul gated by the Cccupational Safety and
Heal th Admi ni stration by disconnecting the warning
beeper but using a person to manual ly safeguard the
rear of the yard tractor or the trailer it's engaged
with at that tinme?

A | have not.

Q You are aware that the Huff Conpany has
proposed construction of a noise wall that woul d extend
fromthe western portion of LTD s dock area to the
eastern portion including coverage of the spur
connecting the dock area with Lakeside Drive?

MR, KOLAR  (bjection. | think "proposed
construction” is inaccurate. That's not supported by
the evidence. They have a proposal for a noise wall
They' re not proponents necessarily of a noise wall

ot her than for business reasons.

1144
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MR KAISER: 1'd accept that linitation.
BY MR KAl SER:

Q You received a proposal fromthe Huff Conpany
for construction of a noise wall fromthe western end
of LTD s dock area to the east including coverage of
the spur area connecting LTD s | oadi ng dock with
Lakesi de Drive?

A Yes.

Q You're aware that that wall would cost in the
vicinity of $300, 0007

A | believe that's correct.

Q And you're aware that the Huff Company, and
Steve Mtchell, is of the opinion or has told you that
the wall they have proposed woul d reduce transni ssion
of noise fromLTD s docks to the Roti, Wber and
Rosenstrock residences, correct?

A Yes.

MR, KAI SER. Thank you, M. Voigt. | have no
further questions at this tine.

HEARI NG OFFI CER KNI TTLE: M. Kol ar.

MR KOLAR: Thanks.



22

23

24

10

11

12

13

14

15

16

17

THE WTNESS: Could we go off the record for a
second?

HEARI NG OFFI CER KNI TTLE:  Sure.
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CROSS EXAM NATI ON
BY MR KOLAR:
Q Jack, you saw this, Respondent's Exhibit 89?
Yes.

Q And even though you weren't with the conpany
prior to 1990, in your nine years have you gai ned an
understanding as to the stages of the three buildings
t hat now conprise the LTD warehouse office facility?

A Yes.

Q And if | drew a line vertically here that
woul d separate the -- sort of the pre-LTD building from

the first expansion, right?

A Yes.

Q The FMC building fromthen the --
A Yes.

Q Ri ght here?

A Yes.
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Q We'll mark this further
And if | drew a horizontal line right here,
that woul d separate the ' 95 expansion fromthe FMC and
the first LTD expansion, right?
A Yes.
Q So in this quadrant to the upper left if |

just put "1986," that would represent the warehouse as

L. A REPORTING (312) 419-9292

of '86 when LTD bought the buil di ng?

A Yes.

Q And then this section to the right woul d be
the addition from19- -- | think late 1987, right?

A Yes.

Q And t hen down bel ow woul d be the 1995
addi tion?

A Yes.

Q Now, the truck staging area that you told M.
Kai ser was reconfigured with the '95 addition -- if |
understand correctly though, the auto parking | ot was
al ways above grade relative to the truck dock area,

right?
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A Yes.
Q So if we can clarify this, there had to be
sonet hing there before this concrete wall in order to

have a transition area fromthe | ow grade dock area to

t he above grade autonpbile parking lot --

A Yes.
Q -- true?
A Yes.

Q Can you explain what it |ooked |ike before
the concrete block retaining wall was built with the

truck bumnpers?
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A There is an existing portion of the retaining
wall. It was a wood retaining wall that went from east
to west. As you proceeded fromthe east, east being
t he hi ghest portion of the wall, and then going to the
west, the wall steadily declined until the -- | guess
by doors one and two which are ground | evel doors and
there was no need for a retaining wall because the
parking | ot wasn't equal height to the truck staging

area there
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Q Ckay. So the concrete block wall that's
there now was sort of an inprovenent over an ol der
retaining wall?

A Yes.

Q But on top of that, as you acknow edge, the
wooden bunpers for the truck staging area were added?

A Yes.

Q Now, in 1994, the fall of 1994, was LTD
operating a second shift?

A Yes.

Q Were there trucking operations on that second

shift?
A Yes.
Q In the fall of 1995 was LTD operating a

second shift?
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A Yes.

Q Were there trucking operations in the 1995
second shift?

A Yes.

Q Currently 1999 when the second shift ends and
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enpl oyees go hone does LTD in any manner sort of |ock
up for the night?

A Yes, we do.

Q Can you explain that just generally? \What
happens in ternms of shutting down?

A Once we conplete the shift, trucks are
finished | oading and are pulled out of the dock area.
The dock doors are closed and | ocked and secured. The
security systemis turned on and we | eave the premi ses.

Q And for 1999 the Aurora facility is going
full tilt?

A Yes.

Q Are there fewer trucks coming into the
Bannockburn facility in '99 than 1998 because of the
Aurora facility?

MR, KAI SER. bjection, foundation. 1'd like to
know how he knows. | mean, |'massum ng he's going to
give an answer to that question but 1'd like to know

what he's | ooked at.
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HEARI NG OFFI CER KNI TTLE:  Sust ai ned.
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BY MR KOLAR:

Q Do you know i f there are fewer trucks com ng
into the Bannockburn facility in 1999 than 1998 and
1997 because of the Aurora facility, yes or no?

A Yes.

Q Ckay. And how do you -- before giving an
answer, how do you know truck traffic in 1999 versus
‘98 and ' 977

A How do | know the --

Q Yes, how do you know the answer to that
qguesti on.

A Roughly 40 to 45 percent of our vol une of
work now i s shipped out of Aurora. Relative to
pre-1998 of COctober 100 percent was com ng out of
Bannockbur n.

Q So then in 1999 versus '98 you think there
are fewer trucks in and out of Bannockburn than in '98?

A I woul d speculate that is true

MR, KAl SER:.  bj ecti on.

BY MR KOLAR:

Q We didn't want you to speculate. So | nean,

based on your experience at Bannockburn, your know edge

of the distribution at Bannockburn, your know edge of

L. A REPORTING (312) 419-9292
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the distribution at Aurora, can you tell the Pollution
Control Board if based on that experience there is |ess
truck traffic this year than | ast year at Bannockburn?
If you don't know, you don't know. | don't want

specul ation.

A | don't have numbers in ny mind that can say
yes or no. |'mbasing it on outbound shipping that we
do. The volunme is less this year than we did | ast
year. And, again, it's only an assunption at that
poi nt because outbound trailers are quite a bit |ess
because of |ess volune being shipped out. Do | know --
do | see two nunbers side by side? | don't have that.

Q Ckay. The only way you get product out of
t he war ehouse in Bannockburn is by trucks, right?

A Correct.

Q Trucks ship the nmerchandi se out of the
war ehouse?

A Correct.

Q You do know that in 1999 because of Aurora
t he Bannockburn shi pnments out are down?

A Yes.

MR, KAI SER. Objection. That assunes that sal es
are steady or falling. And without that nunber | don't

t hi nk he can make any assunpti on about vol une, overal
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vol unme because you're basing it on -- there is an
assunption that's being made, and we don't know if
that's accurate.

HEARI NG OFFI CER KNI TTLE: |1'm going to overrul e.
I think he can answer just based on his job description
whet her or not the volunme is down. And | woul d hope
that he's not naking assunptions that are not in
evidence. You could, M. Kaiser, delve into that.

MR KAISER |'Il do cross. Fine.
BY MR KCOLAR

Q In 1999 does LTD have any sort of interna
policy regarding having trucks arrive during the day
shift versus the night shift or any sort of preference?

A We pretty nmuch try to spread it out during
the day. Again, we don't have control of our day shift
as good as we do on the night shift sinply because
truckers of the nonscheduled type are less likely to
cone in on nights because | ot of conpanies are not open
on second shift. So our volune on days is higher that
way.

Q In the time where you have been at LTD in

di stribution has LTD s operation ever been opened 24

1152
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hours a day?

A No.
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Q Has the yard tractor at LTD ever operated 24
hours a day?

A No.

Q Sone tine this week was the yard tractor
backup beeper not operating?

A Yes.

Q Wiy is that?

A Well, | had heard that the neighbors were
concer ned about the backup beeper warning device so we
t hought we would try an experinent and say, well, you
know, is there an appreciable difference between it
wor ki ng and not worki ng.

Q When was it di sconnected and when was it
reconnect ed?

A It was off for approximately 36 hours
Tuesday -- | think Tuesday at 3 o'clock, and it was put
back on Thursday nmorning at 6 a.m, 7 am

Q And this wasn't the only occasion that LTD
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had di sconnected the backup beeper, right?

A Yes. Roughly two nonths ago | heard it, and
| asked our nmintenance departnent to disconnect it.

Q How | ong was it di sconnected?

A | would say it was about -- | don't know if

it was quite a week or not.
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Q And the backup beeper on the yard tractor, is
that something -- is LTD still looking into that as to
whet her it can permanently di sconnect the backup
beeper ?

A Yes.

Q And is that sonmething LTD would be willing to
do if it was not in violation of a law to do that and
it didn't have any safety ramfications?

A Yes.

Q Now, except for the yard tractor do al
tractors that conme in and out of the LTD facility have
to your know edge license plates on then?

A Yes.

Q And all these other trucks, other than the
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yard tractor, cone to LTD by Route 22 to Lakeside
Drive?

A Yes.

Q And to your know edge Lakeside Drive, is that
a public or private road?

A Publ i c.

Q You told M. Kaiser about the corrugated
shi pnent, do you recall that?

A Yes.

Q So | understand, everyday nore than once a

L. A REPORTING (312) 419-9292
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day you have cardboard boxes being shipped to LTD?

A Yes.

Q And tape is shipped to LTD?

A Yes.

Q And packagi ng peanuts are shipped to LTD?
A Yes.

Q So what does LTD do with these boxes and tape
and packi ng peanuts?
A We of fload the trucks. W store it on

shel ving, racks, and we utilize those supplies for our
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out bound shi ppi ng.

Q Do enpl oyees build boxes with the cardboard
and the tape?

A Yes.

Q And then they, what, mght put in sonme itens

fromyour catalog into a box?

A Yes.

Q Fill it up with peanuts?

A Yes.

Q Cl ose the box?

A Yes.

Q Put tape on the box?

A Strappi ng, taping, both.

Q And then we have got a package whi ch goes

L. A. REPORTING (312) 419-9292
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back into a truck?

A Yes.

Q And that's shipped off to sonmeplace "till it
eventual ly makes its way to the business address,
right?

A Yes.
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Q And that building of boxes, packing of boxes,
filling with peanuts, closing boxes happens in the LTD
war ehouse?

A Yes.

Q Ckay. And storage of the nerchandi se and
t hat packing and crating activity, that's really the
only thing that happens in the warehouse, right?

A Yes.

Q And every piece of nerchandi se that comes to
LTD and every piece of nerchandi se that | eaves LTD does
so through the truck docks, right?

A Yes.

Q You nentioned 26 truck docks, but | didn't
hear what happens with 1, 2, and 3. Tell us about
t hose.

A Docks 1 and 2 are ground | evel dock doors
that are used for fork trucks/repair trucks backing in

pi ckup trucks can cone in and out. Door 3 is a
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conpactor used for our dunping of garbage and things.

Q So when you say "ground level" | guess for
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the ones 4 through 26, when a trailer backs into the
truck dock, once it's goes all the way down and nakes
contact, the warehouse | evel woul d be about six feet

above the ground that the truck tires are on?

A It would be nore Iike three and a half to
four feet, but it would -- door 3 is also that way or
dock -- | guess | would say door 3 is the sanme way,

it's just that that dunpster is nodified to be at the
same level as a trailer would be.

Q kay. Docks 1 and 2, the floor of the dock

is level with so to speak the floor of the warehouse at

that |ocation?
A Yes, and the parking |lot.
Q And has LTD ever operated any of its
war ehouse area as a public warehouse for other
busi nesses or individual s?
A No.
Q It's always been strictly devoted to LTD s
private uses?
A Yes.
Q Now, where approximately is your office

located in the facility? Are you in the origina

L. A REPORTING (312) 419-9292
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office facility or do you have sonething in the
war ehouse area?

A Actually I'"'min the part of the building
that's 1986. And there is a hallway that goes between
the 1986 and the office conplex. |In the northeast

corner of where that hallway runs, that's where ny

office is located. Right up -- just alittle bit right
there about -- no, down a little bit.
Q In any event, your office is in the block

that we have marked 1986 and it would sort of be in the
nort hwest --

A Corner of that, yes.

Q -- corner of that bl ock?

Can you hear trucking operations in your

of fice?
A No.
Q Have enpl oyees ever come to conplain to you

that noise fromLTD trucking operations is adversely
affecting themin any way?

A No.

Q As part of your job at LTD have you had
occasion to walk in the truck dock area?

A Yes.

Q And have you wal ked on the sidewal k above the
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truck staging area?

A Yes.

Q Have you seen tractor-trailers back into the
truck staging area?

A Yes.

Q Have you seen tractor-trailers cone in
contact with the wooden bunpers in that area?

A Yes.

Q Have you ever felt the ground shake when
contact was made between the tractor-trailer and the
wooden bunper ?

A No.

Q To your know edge is there any trucking
reason why a tractor-trailer operator would want to at
an excessive speed ramthe trailer into the wooden
bunper ?

A No.

MR. KAI SER: Objection, calls for specul ation.

HEARI NG OFFI CER KNI TTLE: M. Kol ar

MR KOLAR He's in the distribution business
running a trucking operation. | would think he would

be able to tell us whether there is a business reason
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or a trucking need to hit those at an excessive speed.

MR, KAl SER: | don't think that was the limt of
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the question. |If that's the limt that is there a
trucki ng need as opposed to a personal need to rel ease
tension or vent feelings of rage or sone other thing
that mght notivate soneone to slama trailer into a
dock, I'd be happy to hear M. Voigt's opinion, but if
it's a broader inquiry, like the one | just outlined,
I'd object.

HEARI NG OFFI CER KNI TTLE: M. Kol ar, is that okay?

MR, KOLAR  Yes.

HEARI NG OFFI CER KNI TTLE: Can you rephrase it just
because | don't know if the w tness renmenbers.

BY MR KOLAR:

Q I's there any trucki ng need, truck operator
need to your know edge -- strike that. Let ne put it
this way.

In the normal course of backing a
tractor-trailer into a truck staging area, doing it

correctly, is there any reason to ramthe trailer into
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t he wooden bunper bl ock?

A No.

Q Ckay. And in your experience since 1990 have
you noticed an inordi nate anount of time when drivers
appeared to be angry and just wanted to ramtheir

trailers into the wooden bunper bl ocks?
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A No.
Q Have you noticed that at all where truck
drivers seenmed to for sone reason wanted to just ram
their trailers into that wooden bunper bl ock?
A No.
Q If that happens at all how frequently does it

happen when sonmebody hits it too fast?
MR, KAISER:. bjection, calls for speculation
unl ess he can lay a foundation
MR KOLAR Let ne ask
BY MR KOLAR:
Q Have you ever seen a tractor-trailer driver
raminto the wooden bunper bl ocks at which you felt was

too fast a speed?
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A Not that | recall.

Q It m ght have happened?

A Sure. | nean, it's possible.

Q But you don't recall seeing that happen,
right?

A No.

Q As Vice-President of Distribution is that
sonet hing that you would stand for?
A No.

MR, KAISER: bjection, calls for specul ation.

L. A REPORTING (312) 419-9292
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HEARI NG OFFI CER KNI TTLE:  Overrul ed.
BY MR KOLAR:

Q Jack, have you ever been on Wedgewood Street
where the Rotis, the Whbers and M. Rosenstrock |ive
on?

A Yes.

Q Were you in a car or wal king? Explain that

A | drove through the nei ghborhood.

Q Did you put your wi ndows down?
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A On a sunmer day | may have

Q Vel l, were you there when LTD had trucking
operations going on?

A Yes.

Q When was that, do you renenber?

A Boy. There is no specific date. | nean, |
periodically drive through there just sightseeing
really.

Q VWhat was your observation of noise on the
occasi on or occasions that you were on Wedgewood?

A There was none. | didn't hear anything as |
drove down the road.

Q And in the last couple weeks were you in a

car with M. Hara and anot her gentleman sitting on the
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north end of the LTD parking | ot?

Yes.

VWhat tinme was that?

> o >

About 7:30 at night, 7 o'clock
Q On that occasion did you nake an attenpt to

hear any noise fromthe LTD trucki ng operations?
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A Yes.
How did you do that and what did you hear?
The gentlenman that was driving, he was asked
to stop his car and open up the windows. | was sitting
in the back seat. Mke was in the front seat with the
ot her gentlenman. And we asked himto turn his car off,
and we sat and listened for a couple mnutes.

Q What did you hear?

A We heard very little at that tine. | mean,
there wasn't -- nothing that was extraordinarily | oud
or anything. | believe | may recall the yard tractor
was nmoving but it was a very -- it was a sound that
wasn't, you know, what | would call |oud.

Q Can you hear the tollway fromyour trucking
area?

A Yes.

Q Do you have any personal experience with

tol |l way noi se?
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A Yes. VWere ny fanmily and | live we |live

within a half mle of the tollway.
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Q Does the tollway sound | ouder when it's wet?
Yes, especially when we have a northeast or

east wind, and we happen to live on the west side, and
it can be quite |oud.

Q Do you renmenber the questions by M. Kaiser
about the nmeeting with you, Mke Hara, Karen Roti,
Ant hony Roti ?

A Yes.

Q During that meeting at some point did Tony
Roti say to M ke Hara sonet hi ng about going to the
papers or going to the newspapers about LTD being a bad

nei ghbor or not caring about his kids, sonething |ike

t hat ?
A Yes.
Q So you heard that?
A Yes, | did.
Q And how far -- where were you seated? \Were

was Karen Roti seated and where were M ke and Tony
seat ed roughly?

A | would estinmate that we were all sitting
within the confines of |like along that table there.

Q About a six foot table?

L. A REPORTING (312) 419-9292
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A Well, Mchael's desk -- if we would say
M chael was on this side of the desk, the Rotis were to
the left of Mke and | was to the right of Mke. And
was sitting alongside of -- | don't know, was it M. or
Ms.? | want to say Ms. was sitting in the mddle and
M. was on the |eft but, you know --

Q M ke was sitting at his desk?

A Yes.

Q And then on other side of the desk you had
yourself and M. and Ms. Roti?

A Yes.

Q And you heard M. Roti say sonethi ng about
papers or the newspaper?

A Yes.

Q And how nmany feet fromyou was Karen Roti at
the tine that Tony Roti said that?

A She was within three, four feet of ne.

Q And did M. Roti whisper that when he said
sonet hi ng about the papers or the newspapers?

A No.

Q Was it heated at that tine?

A He seenmed agitated. It alnpst seened like a
threat.

MR, KAISER:. Objection. What's my proper



10

11

12

13

14

15

16

17

18

19

20

21

22

23

L. A REPORTING (312) 419-9292

1166

objection? It's not nonresponsive, it's --

HEARI NG OFFI CER KNI TTLE: Vol untary?

MR KOLAR Vol unt eered.

MR, KAI SER. Vol unteered, exactly. Myve to
strike.

HEARI NG OFFI CER KNI TTLE: 1'Ill sustain that.
BY MR KOLAR:

Q In your opinion did M. Roti's coment seem
like a threat?

A Yes.

Q You remenber on one occasion wal king M.
Kai ser and Greg Zak through the warehouse?

A Yes.

Q You took themin the '86, '87 and '95
sections?

A Yes.

Q And exited through the office if | recall?

A Yes.

Q Did you ever wal k Paul Schoner through any
part of the warehouse? | don't know if you did.

A | don't know that we wal ked t hrough the whol e
building. | believe he was by the dock.

Q But M. Zak, you remenber showing M. Zak the
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with the dock?

A Yes.

Q And there was sonething there that raises up
and goes into the bed of the truck, right?

A Yes.

Q What's that called?

A That's call ed a dock |eveler.

Q Did he say sonething to you about your dock
| evel ers?

A Yes.

Q VWhat did he say?

A He had indicated that especially | think the
one that we | ooked at was noisy. | nean, it was giving
off a -- when you activated it, the netal -- there is a

portion that flips down. It's about a 12 to 18 inch
pi ece of metal. And what it does is it extends the
dock |l eveler out onto the trailer bed. And when the
trailer is pulled out, what can happen is that the dock

leveler will slamdown, and this 12 to 18 inch piece of
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metal will hit the side of the building or up against
itself, the dock leveler.

Q Ckay. And has LTD done anything since that
date regarding its dock |evelers?

A Yes. W brought in a conpany that does PM
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work on dock |evelers and --
Q What does that nean?
A Preventati ve mai ntenance. And what they did
is --
MR, KAISER: |1'mgoing to object. | don't know if

we have heard testinony about conplaints of noise
emanating fromdock levelers, so | don't know that any
repairs to that area would be material to the
conplaints in this case.

MR. KOLAR W heard conpl aints about metal on
nmetal sounds.

HEARI NG OFFI CER KNI TTLE: Are you tal ki ng about
strictly in M. Voigt's testinmony?

MR, KAI SER: No, throughout the hearing.

HEARI NG OFFI CER KNI TTLE: If it's throughout the
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hearing, if that's your objection, I'mgoing to

overrule it. If it weren't beyond the scope of
redirect, | would reconsider it. | don't know, but
think we can still get to that. He could call himon

his own case in chief.
BY MR KCOLAR
Q You had a conpany come in and what ?
A What they did is they would replace worn

parts that would bring it down at a slower rate simlar
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to li ke a hatchback, you know, the cylinders that are
used to bring down a car trunk or whatever.

Q Let me show you Respondent's Exhibit 36.

Take a | ook at that. Tell us what this group of
documents is.

A This is what we put together, a good nei ghbor
policy. W put a sign up on the retaining wall. |
bel i eve we have a sign up on the door where the truck
drivers enter the building.

Q The sign, is that shown -- we have anot her

photo, but is that shown on the |ast page where it's
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| ocat ed?

A Yes.

Q You have got a color copy there, the
original, right?

A Yes. | believe we also have a snaller sign
t hat goes above the door where the truck drivers walk
in.

Q That's by receiving?

A Yes.

Q And that's what this indicates, second sign
by receiving, right?

A Yes. ©Oh, yes. There it is, yes.

Q Did you give any sort of witten docunment

L. A REPORTING (312) 419-9292
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regardi ng the good nei ghbor policy to drivers that cone
to the facility?

A Yes.

Q VWi ch one of these pages would be |ike that
docunent or the docunent if you recall?

A Wl |, we have the Page 2.

Q It |ooks Iike sone of these are duplicates, |
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guess.
A Yes.
Q But Page 2, the text of that page --
A Yes.
Q -- sonmething like this was given to the truck
drivers?
A Yes.

Q Did you as part of this program send anything
to the trucking companies?

A Yes, we did.

Q What was that?

A W sent thema letter about our good nei ghbor
policy and to known truck conpani es that we do busi ness
Wit h.

Q And at one point did you learn that trailers
were parking up on the north end of the LTD parKking

| ot ?

L. A REPORTING (312) 419-9292

A Yes.
Q A coupl e years ago?

Yes.
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Q VWhat, if anything, did you do relative to
t hat ?

A We put a sign up that said no trucks all owed
up there. And then we nonitor it with -- we have
security personnel that nonitor that area.

Q How woul d you get a truck up to the auto
par ki ng area?

A Instead of taking a left turn down towards
t he trucking dock they would go straight.

Q Do you have anybody posted there?

A Yes, we do.

Q What is that person's job?

A Their job is to give people authorization to
go up into that parking lot and obviously trucks are

not authori zed.

Q Do you hear horns honk occasionally at your
facility?

A | haven't heard it in over a year | would
say.

Q Is it accurate to state that as part of your

good nei ghbor policy you prohibit unnecessary horn

L. A REPORTING (312) 419-9292
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bl owi ng?

A Yes.

Q You didn't tell truckers "don't blow a horn
if you're about to hit sonebody," right?

A No.

Q So if they think it's necessary for safety
reasons to blow their horn that's still okay with LTD?

A Yes.

Q What about the doors on the trailers, the
back of trailers, has LTD done anything to prohibit
t hose from sw ngi ng open and swi ngi ng cl osed, naking
bangi ng noi ses?

A Those are required to be hitched. There --
as the doors are opened up they have a hook that can be
hooked onto the side of the trailer in the open
posi tion.

Q At any point did you ever speak to CTC about
conpl ai nts about how the yard tractor driver was
operating the yard tractor?

A Yes.

Q What did you tell sonebody from CTC?

A Well, | spoke to -- | believe it was Ty Cark
at one tinme and there was anot her individual that we

had a particular driver in this instance that we felt
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was driving at a high rate of speed which would raise
the RPMs of the yard tractor and, you know, nmke it

| ouder. W asked that that speed be kept at a m ni mum
whi ch woul d be, you know, to whatever was necessary for
themto get the job done.

Q And the yard tractor, if | understand
correctly, has this big disk Ilike thing on the back
which is the fifth wheel ?

A Yes.

Q And that fifth wheel itself hydraulically
goes up and down?

A Yes.

Q And the purpose of it nmoving up hydraulically
istolift atrailer off its --

A Legs.
Q -- legs?
A Yes.

Q So what if -- so you're saying, if |
understand, if the legs on a trailer are at a certain
hei ght, then the yard tractor doesn't have to activate
and operate the fifth wheel as much?

A True.

What woul d be a situationis that if the |legs
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are turned down and extended to their maxi mum
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obviously then the bed of the trailer or where the pin
woul d be would be at its highest |evel, therefore, when
a fifth wheel is backed into it that, that would have
very little resistance and woul d make for a quieter
connecti on.

Q And with engaging a tractor and a trailer
together is there a certain -- to your know edge, in
the distribution business here since 1990, is there a
certain speed that has to be nmaintained in order to
engage a tractor and a trailer?

A Well, there has to be sone degree of contact
there that would substantiate, you know, to the driver
that there is a connection, and that when a driver
woul d pull away, trying to pull the trailer with the
tractor, that it was connected properly.

Q Is there to your know edge a trucking reason
why a driver of a tractor wanted to make contact with
the trailer and at an excessive rate of speed?

A No.
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Q You're fanmliar with the corporate office
buil ding to your east?

A Yes.

Q And you understand that to be Corporate 100?

A Yes.
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Q Is this Corporate 1007

Yes, it is.

Q Let me just put "C 100" on that.

That doesn't mean conpl ai nants' exhibit but
where | wote "C- 100" is the Corporate 100 office
buil ding, right?

A Yes.
Q Is that a garbage facility in this area

that's circled that has a "3" and a "G' by it?

A Yes.

Q Have you ever | ooked inside that encl osure?
A Yes.

Q What's in there?

A There is two dunpsters. |t appears to be

units that the garbage truck woul d back into and pick
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it up and dunp the garbage into the truck and then they
set it back down.

Q And what's the size of one of those
dunpst ers?

A Hal f the size of a car or the size of a snal
car.

Q VWhen Roger Harnmon did the noi se neasurenents
on | think it was Septenber 23rd and 24, 1997, neaning

11 p.m, etc. into the early norning hours, to your

L. A REPORTING (312) 419-9292

know edge was that a typical fall evening in ternms of
LTD s operations?

A Yes.

MR, KAI SER: Obj ection, basis foundation.

MR, KOLAR  They're there seven years by that

HEARI NG OFFI CER KNI TTLE: Why don't you lay a
little bit of foundation, M. Kolar.
BY MR KCOLAR

Q Late Septenber 1997, would LTD have been into

its Christnas season?
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A
Q
season?
A
Q
of 1997?

A

Q

Yes.

And is it busier at LTD in the Christmas

Yes.

Did LTD have a ni ght second shift in the fal

Yes.
And you knew that -- strike that.

Did anybody tell you that M. Thunder wanted

to neasure noise and he wanted to do it on a typica

night in the fall season?

A

Q

Yes.

And to your know edge the activities on the

L. A REPORTING (312) 419-9292

ni ght when Roger Harnon was out there actually taking

neasurenents was a typical night for the 1997 season?

A

Q

Yes.

And did you do anything to try to reduce

truck traffic for that night?

A

Q

No.

Steer trucks away?

1177
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A No.

Q Have fewer enpl oyees that night?

A No.

Q Let me try to do this quickly but 1'll show

you sone photos which have been narked previously as
Respondent's Exhibits 51 through 85. Now | think on
two occasions you, before right now, you have been

t hr ough t hese phot os?

A Yes.

Q Do these -- we'll tal k about what they show,
but do every one of these photos truly and accurately
depict the scene as it would exist today at LTD
Commodi ti es and the surroundi ng area?

A Yes.

Q 51. What does 51 show?

A This is the new building, the -- what we cal

the Pizzuiti building. It |ooks to be the east side of

L. A REPORTING (312) 419-9292
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the Corporate 100 parking | ot Iooking south.

Q That would be this new office building to the

sout heast of Corporate 1007
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A Yes.
527

A This looks like we're looking at LTD s
buil di ng and the Corporate 100 buil ding side by side
al nost where the cul -de-sac woul d be and we're | ooking
to the south.

Q So it just gives this perspective of the
proximty of LTD and Corporate 100, right?

A Yes.

Q 53, is that Corporate 1007

A Yes.

MR KOLAR It's a little quicker if | can |ead.

MR KAl SER: Lead.
BY MR KCOLAR

Q 54, does that to you look like a view from
the east end of Corporate 100's parking | ot | ooking
west towards your property?

A Yes.

Q And 55, is that the sanme view?

A It looks like we're a little farther east

but -- | nmean farther to the west but it's the sane

L. A REPORTING (312) 419-9292
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Vi ew.

Q And in the background this wooden structure,
is that the area where Corporate 100 keeps its garbage
cans?

A Yes.

Q 56 and 57, what do those show?

A 56 is a view fromour southwest corner of the
bui | di ng showi ng the toll booth for getting onto 94
nort hbound.

Q 58 and 59?

A And | guess this is the tollbooth here.

Q So those both show the -- basically the
tol | boot hs?

A 57.

Q 58 and 59?

A This is a viewto the west showing the
tollway, Interstate 94.

Q So both of those are fromLTD s property
| ooking west at the tollway traffic and the tollway?

A Yes. From our property, yes, from LTD.

Q 60, that's sort of a view fromLTD s property
| ooking to the sout hwest?

A Yes.

Q You can see the tollway?
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A And 22 can be seen here.

Q You barely see a car on 22?

A Yes.

Q Then here we got 61, 62, 63, what do those
show?

A This is -- it appears to be fromacross the

Interstate 94 | ooking at LTD and showing traffic and
al so showi ng the on-ranp nort hbound where the toll booth
is.

Q So these woul d be photos on the west side of
the tollway | ooki ng east across northbound [ anes to LTD
Conmodi ti es?

A Yes.

Q 64, does that look like a view | ooking south
al ong the east side of LTD towards Route 227

A Yes.

Q And then 65 and 667

A These are pictures of our building fromthe
south side | ooking to the north.

Q That's the circular thing we see here on
Exhi bit 89, right?

A Correct.

Q Part of the new addition?

A The | unch room
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Q And 67 and 68, if | understand, the west side

of LTD, and that shows us the line where the '9
expansi on was connected to the original, right?

A. That's correct.

5

Q And one of those |I think shows the office

| ooking north. You can see the office part of
correct?

A Yes, 67 shows the office part.

Q 69 and 707?

A This appears to be pictures from our
property. 69 would be |ooking at our building
from across the pond.

Q The pond by the tollway | ooking east?

A Yes. Looking east, correct, on the n
side of our building. And then it appears that
picture is in the north -- the far northwest co
our property | ooking east at our parking lot a
north edge of the building. No. 70.

Q 71, that's a perspective from where,

in what direction?

LTD,

| ooki ng

orth
this
rner of

ong the

| ooki ng
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A This is fromthe edge of our property | ooking
south. Approxinmately the mddle of the property, based
on the nunbering of the doors here, doors 18 and 16,

that woul d be the m ddl e.
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Q 72, that's basically sort of the bel ow grade
truck dock area?
Yes.
The doors are closed there?

Yes.

o » O >

Al right. 73, it's the same area but it
shows the yard tractor pulling a trailer towards the
person with the canera, right?

A Yes.

Q 74 shows the sane area but it's got the yard
tractor without a trailer?

A Correct.

Q And it looks |ike we got the tractor of a kix
truck in one of the bays?

A Yes.

Q 75?
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A That woul d be the north side of the truck
stagi ng area, and that would show the pylons and the
bunpers that the trucks are backed into.

Q And this concrete block wall, that's the wall
we described earlier that was an upgrade in 1994-'95
when the war ehouse expansi on was added?

A Yes, that's a brick retaining wall

Q And down bel ow these cenment like pillars,

L. A REPORTING (312) 419-9292

what do those do?

A Those hold the springs and the wood and the
rubber bunpers.

Q And 76 shows the top of one of those pillars
and a part of the wooden bunper, right?

A Correct.

Q And it's a little difficult to see but it
| ooks like there is a trailer up against the rubber
part connected to the wood?

A Yes.

Q And there is a spring between the cenent

pillar and the wood?
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A Yes.
Q In this case you really can't see the spring

because it looks like it's conpressed a little?

A Yes.
Q 77, that's the sign you nmentioned earlier?
A Yes, it's the one on the retaining wall, the

good nei ghbor policy.

Q I think the conpl ainants tal ked about these
but 78, 79, 80, 81, 82 basically I think show kind of
hones to the north. And then LTD s building is in the
background sort of to the south, right?

A | recognize 79 as the Rotis' residence

L. A REPORTING (312) 419-9292

| ooking fromour property to the north. And I
recogni ze on 81 that LTD is in the background
i ndicating that we're on the north edge of the property
here | ooking to the south.
Q Skip 83. | think M. Rosenstrock identified
this as his house.
84, that's your parking lot?

A Yes.
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Looki ng sort of to the northeast?
Yes.

And then 85, the last photo, 857

> O > O

85 |l ooks to be a picture fromthe bridge

al ong the east side of the distribution center |ooking

nort h.
Q The new bridge | ooking directly north?
A Yes.
Q And we see the roof of a house in the back?
A Yes.
Q Let me ask you a few questions about that
overtime docunent from 1998. |If an enpl oyee works any

time on a Saturday what is that considered?
A It would be considered overtine provided they
wor ked 40 hours between Monday and Friday, and it is

assuned then that Saturday woul d be overtine.

L. A REPORTING (312) 419-9292
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Q So if we see six hours overtine on a Saturday
on this docunent 55, that would be you think --
A That was strictly Saturday work which is --

Q Only six hours total ?
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Q

A
Q
A

Yes.
And nost likely in the first shift?
Yes.

Let me check ny cal endar here for 1998. You

can see that the Saturdays were the 3rd, the 10th, the

17th, the 24th and the 31st, right?

A

O

Q
Cct ober

A

Q

> O » 0 >» ©O >

O Cctober, yes.

Ri ght .

And no overtine on October 17th, right?

Correct.

No overtime on Cctober 24th?

Correct.

No overtine on Cctober 31st?

Correct.

And there would be no Sundays here, right?

No.

| mean, is there any overtinme at all for
4t h?

No.

11t h?

L. A REPORTING (312) 419-9292
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A No.

Q 18t h?

A No.

Q  25th?

A No.

Q Is there any -- let's go to Novenber. |Is
there any -- skip ahead a nonth. You can see that in

Novermber 1998 the Saturdays were the 7th, the 14th, the
21st and the 28th, right?

A Ri ght .

Q And here it | ooks like overtine the first
time was Novenmber 16th, right, on your --

A Yes.

Q So there was no overtine on Novenber 7th and
14th, correct?
Yes.
And no overtime on Novenber 21st, correct?
Yes.
One hour on Novenber 28t h?
Yes.
Decenmber 5th was a Saturday, right?
Yes.

In 19987

> o0 » © » © » O >

Yes.

L. A. REPORTING (312) 419-9292
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Q Any overtime on Decenber 5th?
A No.
Q There was overtinme on Decenber 12th, right?
A Yes.
Q Si x hours.
Any overtime on Decenber 19t h?
A No.
Q And agai n no Sundays worked in Decenber 19987
A No.
Q Ri ght ?
A No.
Q Ri ght ?
A That's correct.
Q It's that negative thing.

In your experience during this whole noise
conpl aint era did anybody ever conplain to you about
noi se other than the Kaufmans, the Roti's, the Wbers
or the Rosenstrocks?

A Not that |'m aware of.

Q I mean, |ike Kendra Karasi k never sent you
letter, am| correct?

A No.

Q | got to ask the questions better

Did Kendra Karasi k ever send you a letter

1187
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conpl ai ni ng about noi se?

A No.

Q Did she ever call you and conpl ai n about
noise? Did Cindy Lakin ever call you and conplain
about noi se?

A No.

Q Ever sent you a letter?

A No.

Q And your first know edge of them apparently
conpl ai ni ng about LTD s noise is today when they wal ked
into the hearing roonf

A That's correct.

Q Conpl ai nants' Exhibit 20, you had said that's
your handwiting on the |ast page?

A Yes.

Q Your handwiting -- are you taking down notes
of what someone told you Paul Schoner was all eging, at
| east sone of this, right?

A That's correct.

Q I mean, for here it says, "class B, not
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class C'

A

Q

is that what you believe?
No.

So that's sonething that you were told

Schoner was now taking the position on, right?

A

Q
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Yes.

"Barrier, north wall and south side," again,

that's sonething you were told Schoner wants you to do?

A
Q
A
MR.
know you
has al
t hi ng.
MR.

Yes.

Ri ght ?

Yes.
KOLAR: Okay. | got a platt of survey which

| ooked at once in ny office. The first page

nmy witing on it, the second page is the sane

Do you have any objection if | submt this?

KAISER: |If you lay a foundation I have no

objection. You want admit to that for stipulation?

MR.
MR
MR.

ends and

KOLAR:  Yes.
KAISER: Is that in connection with --
KOLAR: | guess it shows where Lakeside Drive

where LTD begins. Oherwise in ny case
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guess I'Il -- I don't think I have to call it a survey.
It's a certified survey.

HEARI NG OFFI CER KNI TTLE: Yeah, as long as it's a
certified survey we usually allow those in. But |
woul d doubl e check before | offer it.

MR KAISER  That's fine.

HEARI NG OFFI CER KNI TTLE: That's what we usually

do, but if you have an objection | wouldn't do it.

L. A REPORTING (312) 419-9292
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MR, KAISER. | had no objection. 1'd like to | ook
at the handwitten notes.

HEARI NG OFFI CER KNI TTLE: Let's go off for a
little bit while we do that.

(Di scussion off the record.)

HEARI NG OFFI CER KNI TTLE: You want to go back on
Joe?

MR, KOLAR  Yes.
BY MR KOLAR:

Q Do you have any recollection of a tel ephone
call or a personal conversation with Karen Roti where

you said to her sonething |like "The yard pig nakes
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noi se at 95 to 99 deci bel s"?

A | don't recall giving that specific nunber.

Q You m ght have said sonething about the old
yard pi g being noisy?

A Yes.

Q But you don't remenber a specific decibel you
woul d have given her?

A Ri ght .

MR. KOLAR | don't have anything el se.

MR KAISER |If | may.

HEARI NG OFFI CER KNI TTLE: Pl ease.

L. A. REPORTING (312) 419-9292
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REDI RECT EXAM NATI ON
BY MR KAl SER
Q Wth respect to the overtine, M. Voigt, and
Conpl ai nants' Exhibit 55 | had understood during the
course of nmy direct that while you thought it was the
fact that this referred -- that overtine worked on
Sat urdays woul d be hours in excess of 40 hours during

the week, is that right?
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A Yes.

Q Do you know as you sit here today whether in
fact LTD operated on Saturdays other than those shown
here, Septenber 12th and Septenber 19th? Did it
operate any other Saturdays during Septermber of 1998?

A I woul d assune that that's correct.

Q Do you know as you sit here today --

A That what ?

Q -- for a fact that on the other Saturdays,
for instance, Septenber 5th or Septenber 26th, that LTD
did not operate at all on those Saturdays?

A The distribution center woul d have refl ected
those hours. | would say, no, we did not.

Q So then it's your testinony during Septenber
of 1998 LTD, with the exception of the 12th and the

19th, was only working five days a week?
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A Yes.
Q So its operations on those weeks woul d have
only begun at 5:30 or 6:00 in the norning on Monday,

and by 12:30 a.m on Friday night LTD woul d have been
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done for the week?

A Yes.

Q On those shortened weeks where there was no
overtime, right?

A Yes.

Q Now, with respect to whether a driver m ght
slama trailer into the bunpers at LTD s dock staging
area, you don't know personally every driver who cones
into LTD s dock area, do you?

A No.

Q And in fact there are a lot of drivers who
cone in and out of LTD, right?

A Yes.

Q And any given day you don't know what
experi ences those drivers have had, do you?

A No.

Q And you don't know whether they're in a calm
centered nood or whether they have sone anger of sone
sort, do you?

A No.

L. A REPORTING (312) 419-9292
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Q And your job frankly is not -- you're not
dock supervisor, are you?

A No.

Q | mean, you have people whose job it is to

wat ch the dock area and see what happens in the dock

right?
A Yes.
Q Those are people who report to you, right?
A Yes.
Q In fact on a given week you probably spent

| ess than five hours a week out in the dock area,

right?
A Yes.
Q I mean, your job is an office job, right?
A Yes.
Q You're an executive, right?
A Yes.

Q This person who LTD currently enpl oys to keep

trucks and other traffic fromgoing up into the north
parking | ot, what other responsibilities does that
person have?

A Well, there is multiple people that do it.
Soneone covers during breaks and that person may be a

van driver at tines.

L. A REPORTING (312) 419-9292
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Q The "van driver" being the way you get your
enpl oyees fromthe train station to the LTD facility?

A Driving enpl oyees.

Q | mean, are you telling ne that the only
responsibility that person has standing there at the
north end of Lakeside Drive is to nake sure people
don't conme up into LTD s north parking |ot?

A Yes. And also to help with truck traffic
down bel ow gi ving them sone direction

Q Al right. Help give sone direction to the
truck traffic.

I mean, even with the expansion, and LTD

expanded substantially the area it has under roof in

Bannockburn, right? | nean, you doubl ed your capacity?

I mean, you went from 200, 000 square feet under roof to

350, 000 or 400,000 square feet under roof, right, by
199572

A Yes.

Q But despite that expansion, LTD didn't
measurably enlarge its dock area, did it?

A No.

Q And it's a little tight back in that dock
area, isn't it?

A Yes.

1194
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Q So one of the functions that this person who
supervi ses and patrols Lakeside Drive does is help the
trucks get in and out of LTD s dock area, right?

A Yes.

Q Now, this good nei ghbor policy, how nuch tine
did you spend personally devel oping that policy?

A A coupl e hours.

Q And how nmany hours did your staff spend on
t hat project?

A Simlar.

Q So all total there were a couple hours you
spent and a coupl e hours your staff spent?

A Yes.

Q And then you spent a little time distributing
t he good nei ghbor policy to the drivers -- the hundreds
of drivers who cone in and out of LTD s docks, right?

A It's done daily.

Q Let's be honest, that wasn't an enornous
expenditure of either time or noney for LTD, was it?

A No.

Q And with respect to disconnecting the backup



22 beeper at various points during the sumer and fall of
23 1999, that didn't cost LTD too nuch, did it?

24 A No.
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1 Q And repairing these dock | evelers inside so
2 that instead of them slanm ng down they would | ower

3 l'i ke the hatchback of a car, that cost under $100, 000,
4 didn't it?

5 A Correct.

6 Q Do you know exactly how nmuch that did cost?
7 A No.

8 Q Do you know whether it cost under $20, 000?
9 A I would say that's true.
10 Q Did it cost under $10, 000?
11 A | don't know.
12 Q Certainly bel ow $20, 000?
13 A Yes.
14 Q And that was to inprove the performance of
15 the dock levelers at all 26 docks?
16 A Twenty --

17 Q 247
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Q
but al

A

Q

Yes, 24, 23.

Not the two docks that are at ground | eve

24 that are docks, rai sed docks?

Yes.

Now, you told us on cross exani nation that

you and your famly live approximately one half nile

east of Tollway 2907

A

Q
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294.

294, excuse rme.

And that's the same tollway that's | ocated

just to the west of LTD s facility?

A

>

o »>» O > O

Yes.

And you live north or south of Route 227
Nor t h.

You |live south of Route 607?

Nor t h.

North of Route 60.

You |ive between Route 60 and Route 1767
No, | live just south of 137.

Just south of 137. Al right. Thank you.
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Vel |, what community do you live in?
A G een Oaks.
Q G een (Qaks.

Now, that tollway noise that you testified
you can hear in your home, particularly when the
paverrent is wet and the wind is fromthe northeast --

A Yes.

Q -- does that tollway noise interfere with
your ability to sit in your home and read a book or
nmagazi ne?

A No.

L. A REPORTING (312) 419-9292

Q Does that tollway noise interfere with your
ability to sit in your hone and use your conputer?

A No.

Q Does that tollway noise, even when the
paverent is wet and the wind is blowing fromthe
northeast, interfere with your ability to confortably
enj oy your home with your wife and children?

A If it's wet in the eastbound | ane it coul d.

Q Has it?

1198
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A Yes.

Q In what ways?

We had a graduation party, and we were on the
deck and in the sunroom And we had to close the
wi ndows because it happened to be the Harl ey Davi dson
reunion in MIwaukee. And it was a Sunday and
everybody was coming hone. And | didn't care to hear
t he notorcycl es goi ng by.

Q Al right. So on that day, graduation day,
when the Harl ey Davi dson notorcycle riders were on
parade, you felt you had to go inside and cl ose your
doors and w ndows?

A Yes.

Q Now, we were tal king about and trying to

determ ne whether the total number of trucks in and out

L. A REPORTING (312) 419-9292
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of LTD s Bannockburn facility is greater than, equal to
or less than the total volume of trucks that went into

LTD s Bannockburn facility in 1998, do you recall that

qguesti oni ng?

A Yes.
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Q Do you know whether LTD s total vol une of
goods shi pped during 1999 is greater than the tota
vol une of goods shi pped during 1998?

A For the year?

Q Well, so far. Cbviously, we're not done yet
with '99, but you nust have some nunbers from Septenber
and Cct ober ?

A Ri ght .

For the Christmas season of 1999 we have
shi pped less -- the unit nmeasure that we use is
i nvoi ces. W have shipped | ess invoices out of the
Bannockburn Distribution Center conpared to 1998.

Q Can you tell by virtue of the invoice how big
the | oad was that corresponded to the invoice? | nean,
you could have fewer invoices but nore boxes goi ng out,
woul dn't you agree?

A You coul d.

Q | mean, if the orders were for nore goods,

you woul d have nore boxes, right?

L. A REPORTING (312) 419-9292
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A Yes.
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Q I mean, you could have a single invoice that
could be for a shipment no bigger than M. Kolar's
bri ef case and then you could have a single invoice that
woul d i nclude an order that would be as big as M.

Kol ar's table here, right?

A Correct. But | do recall |ooking at some
nunbers from 1999 for Cctober and the nunber being
bet ween 55 and 60 trailers per day com ng out of
Bannockburn. And | believe those nunbers are |l ess than
what's shown on your chart that you handed to ne that
apparently we gave to you. | don't know which exhibit
it is.

Q Conpl ai nants' Exhi bit 56.

A | believe the nunber is |ess.

Q Al right. Is it fair -- | mean, you just
spent a moment | ooking at Conpl ai nants' Exhibit 56
whi ch shows outbound trailer traffic for Decenber of
199872

A Yes.

Q And | take it you didn't find support for
your belief in the figures you just |ooked at on Page 1
on Conpl ai nants' Exhibit 567

A Well, we're not conparing the same nonths, so

L. A REPORTING (312) 419-9292
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I can't answer that question that way.

Q Right. So you have a feeling -- | mean,

let's just make it as clear as we can for the record.

You have sone feeling that the volune from
Bannockburn is less than it was a year ago but you're
not sure if that's in fact true or exactly where that
feeling cane from is that fair?

A | feel pretty confident that we have | ess
vol unme because | know we're shipping | ess invoices.
And it's a direct correlation to shipnents going out
the door. And the nore shipments that go out the door
or the I ess shipnents, there is a direct correlation to
t he nunber of trailers that are invol ved.

Q But that woul d assune, and that was ny point
with M. Kolar's briefcase and the table conparison
that woul d assunme that the invoices from'98 and the
i nvoices from'99 were identical and that the size of
the order from'98 to '99 didn't grow, isn't that the
assunpti on?

A There is a factual backing of that assunption
because what we consider as a |line count per invoice
stays consistently at the sane nunber between 1.68 and
1.72 which is pieces per invoice.

Q So you're telling me that the average LTD
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i nvoi ce contains an order for between 1.68 and 1.72

itens?
A Yes.
Q | don't quite understand. LTD seens to

represent that you have to order in volunes of three or
nore, is that right?

A It is advertised.

Q But is it possible -- | nmean, for instance,
with the dartboard that we were | ooking at earlier
today on Page 91 of the Christmas catal og, do you
really have to order three of those or can you get away
with just ordering one dartboard?

A You can get away wi th one.

Q And it seems to ne, fromwhat you're telling
ne, that if the average invoice is for 1.68 to 1.72
itenms, you mght be shipping one dartboard and one
Cvil War puzzle, and that would be the size of an
average order, is that right?

A No. The term"invoice" has a different
nmeaning to us than it does to you.

Q Wel |, what's your neaning, LTD s neani ng?
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A If you order one of these itens on a page,
t hat woul d be considered an invoice. |It's because of

an old -- it was fromyears ago back in -- before ny

L. A REPORTING (312) 419-9292

1203

timte we didn't have a catalog. W sent out envel opes
with flyers, and the custoners would send back the
yel l ow card that corresponded with the flyer that they
recei ved or, you know, any of the yellow cards. And
each yell ow card was generating an invoice to LTD. It
was the way that they did business before the catal og.
That has never changed our way of | ooking at

our volume of work and business. |It's been a
consistent unit of measure. But to say an invoice is
what we woul d consider an invoice such as going to a
car shop and getting, you know, shock absorbers and
tires and wi per blades all on one invoice, that's not
consi dered one invoice to us. That would be three
i nvoi ces to us.

Q | see. So a shipment to a business if you
sent one Civil War puzzle and one dartboard, that would

be two invoices?
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A Yes.

Q Even t hough they're ordered at the sanme tine
and going to the same destination?

A Yes.

Q Let me ask you this if I may. |If you ordered
12 dartboards at the sane tine going to the sane pl ace

woul d that be one invoice or 12 invoices?

L. A REPORTING (312) 419-9292
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A One invoi ce.

Q So if it's the sane item regardl ess of
quantity shipped, it's one invoice?

A Correct.

Q So that gets ne back to nmy point that unless
you anal yze those invoices, that nunmber al one doesn't
permt, with any level of precision that |I think the
Board could rely on, whether the volunme fromLTD s
Bannockburn facility is up, down or the sane as 19987

A | disagree because | said that the nunber of
pi eces per invoice has consistently been the sanme over
the last five to ten years that | have been there.

Q And you | ooked at the nunbers for 1999 and
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seen that that sane 1.68 to 1.72 pieces per invoice has
stayed the sane?

A Yes.

Q Now, with respect to noise measurenents
obt ai ned by Tom Thunder and his crew, actually by M.
Har ron on behal f of M. Thunder, you have seen C- 57,
whi ch shows the inbound shiprments and the outbound
shi pments for LTD s Bannockburn facility in 1997,
correct?

A Yes.

Q And you didn't tell M. Thunder or direct

L. A REPORTING (312) 419-9292

him "Tom wait until October, that's our busy nonth,
let's see what the noise is |like during our busiest
nonth," you didn't tell himthat, did you?

A No.

Q VWhen he said, "I'mgoing to go out there in
Septenber” you told him "Great, go ahead," right?

A Ri ght .

Q You didn't hold himback and say, "That's not

really our peak nmonth, why don't you wait "till

1205
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Cct ober " ?

A Wl |, what do you consider a "peak month"?
The nonth of Cctober is what we consider a five week
nmont h, and the nonth of Septenber is a four week nonth,
so when you | ook at it on a per week basis, | think
that would be fairly consistent.

Q Thank you, M. Voigt. Well, that clears that
up.

M. Voigt, what was your role in LTD s

extension to the south in 1994 and 19957

A | worked with consultants or a consultant,
and we then designed what we felt was the appropriate
needs for the conpany along with an architectural firm

Q Was that Lohan & Associates, L-o-h-a-n, was

that the architectural firnf

L. A REPORTING (312) 419-9292
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A Yes.

Q And as between you and M. Hara who had
responsibility for the day-to-day work in connection
with LTD s expansion to the south in '94 and ' 95?

Do you understand the question?
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A Coul d you repeat it.

Q Well, who had nore -- | nean, what was M ke
Hara's role in the expansi on and what was your role in
t he expansi on?

A My role is to offer advice and technica
know edge. M. Hara's role is to bless it and give it
t he okay.

Q But on the day-to-day then decision naking
when people would call to talk about the expansion or
when the Village of Bannockburn woul d want information
from LTD about the expansion, would you be the person
to pull that information together and provide it either
to the architects or to the Village of Bannockburn or
whonever needed information in that noment?

A Yes.

(Conpl ai nants' Exhibit No. 60
was marked for

identification.)

L. A REPORTING (312) 419-9292

1207

BY MR KAI SER
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Q I want to show you what |'m marking for
pur poses of identification as Conpl ai nants' Exhibit 60.
And at the nonent | don't have a copy of this, but 'l
show it to M. Kolar before | showit to M. Voigt.

MR, KOLAR  Show nme what you're interested in
BY MR KAl SER

Q And just to clarify things, M. Kolar was
counsel for LTD in connection with LTD s expansion in
1994 and 1995, was he not?

A Yes.

Q Al right. Now, |I'm show ng you what's been
mar ked for purposes of identification as C- 60.

Do you recogni ze this building permt
preapplication for zoning and architectural review
approval dated 2-17-94?

A Yes.

Q Is this a true and accurate copy of that
f our - page docunent ?

A Yes.

Q And in that docunent LTD refers to what it's
doing, "applicant's interest in subject property,"” and
what does it say in that |ine beyond?

A. "War ehouse addition."

L. A REPORTING (312) 419-9292
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Q And where it says, "have any variations or
special use permts been granted for this property?",
whi ch box did LTD check?

A "Yes."

Q And "If yes, please identify the ordi nance or
ot her document granting such zoning relief (use
separate sheet)."

What docunment is identified there?

A O di nance No. 93-37.

(Conmpl ai nants' Exhibit No. 61
was marked for
identification.)

BY MR KAl SER

Q I want to show you what |'m marking for
purposes of identification as Village of Bannockburn
ordi nance No. 93-37. I|I'mmarking that for purposes of
identification as Conplainants' Exhibit 61

And, again, | apologize | have only one copy
of this, and I'mgoing to showit to M. Kolar

MR, KOLAR Let the record reflect he's using ny
stapl er too.

BY MR KAl SER
Q If I may, |'mshow ng you what's been narked

now for purposes of identification as Conpl ai nants'

1208
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Exhi bit 61, Village of Bannockburn's ordi nance 93-37.
MR, KOLAR. For the record that's not executed
on -- it looks simlar to the one that | renenber or at

the end of their expansion but it's not executed.

HEARI NG OFFI CER KNI TTLE: Are you objecting to the
exhibit, M. Kolar?

MR, KOLAR |I'mnot sure what its purpose is. It
says "warehouse.” If that's his purpose, he wants to
show that it says "warehouse" --

MR, KAISER: Right, that's all I'm]l ooking for

MR. KOLAR.  For that purpose, no. It uses the
generic term "warehouse."

BY MR KAl SER

Q Right, it uses the generic term "warehouse."
It tal ks about, again, an ordinance anendi ng the zoning
map of the Village of Bannockburn granting a specia
permit and a height variation for a business
headquarters pl anned devel opnent at 2800 Lakesi de
Drive.

MR. KOLAR  Actually, the only other point | would
make then, and if M. Kaiser would ook into this

further, Bannockburn would tell himthat the property
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is no longer zoned E conmercial park district. So |

woul d object in terns of he's got the zoning

L. A REPORTING (312) 419-9292

hi ghl i ghted, and he's representing that to be the
current zoning of the property.

MR, KAISER: No, I'mnot saying that. 1'mjust
saying this is what it may have been back in 1994,
BY MR KAl SER

Q And was it your understanding, M. Voigt,
that LTD was seeking approval fromthe Village of
Bannockburn to obtain a special pernmit and hei ght
variation for a business headquarters pl anned
devel opnent at 2800 Lakeside Drive?

A Yes.

Q And on Exhibit C 60 where it says,
"description of proposed work," it says, "warehouse

expansi on consi sting of 147,500 gross square feet,"

that right?
A Yes.
Q It talks about "a truck waiting area at the

exi sting truck dock will be restriped as a result and

1210
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| andscape screening will be added," is that right?

A Yes.

Q But LTD didn't propose -- other than
| andscape screening, it didn't propose to build a noise
wal | along the north boundary of its dock area, did it?

A No.
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Q And woul d you agree that the Village of
Bannockburn in their ordinance No. 93-37 described the
then existing use of the subject property as an
exi sting warehouse and office facility?

A Yes.

(Conmpl ai nants' Exhibit Nos. 62
and 63 were marked for
identification.)

BY MR, KAl SER

Q ' mshowi ng you what's been marked for
purposes of identification as Conpl ainants' Exhibit 62
and Conpl ai nants' Exhibit 63. They're both letters
from Lohan & Associ ates, L-o-h-a-n, to David

Lot hspeich, Village Admnistrator, Village of
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Bannockburn, both dated February 21, 1994.
' mshowi ng those to M. Kol ar.

HEARI NG OFFI CER KNI TTLE: What was the date?

MR. KAI SER: The date is February 21, 1994.
BY MR KAl SER
Do you recogni ze those two letters?
Yes.
And | see you were cc'd on them M. Voigt?

Yes.

o > O > O

L. A REPORTING (312) 419-9292

in February of 1994, and LTD had retai ned Lohan &
Associ ates to assist them was that what Lohan &
Associ ates was referring to the project as, LTD s
war ehouse expansi on?

A Yes.

MR, KOLAR. (Objection. | think these would be
hearsay. They're business records from anot her
conpany, but | guess to the extent that he has notice
that a third-party called it a "warehouse expansion,"

that m ght be okay, but the whole text of the letter

When you were working on LTD s expansi on back

1212
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ot herwi se is just hearsay.

HEARI NG OFFI CER KNI TTLE: So on a limted basis,
M. Kol ar, you don't object?

MR KOLAR Yes, on a limted basis.
BY MR KAl SER:

Q Did you ever send Lohan & Associates a letter
saying, "please refrain fromdescribing this project as
LTD s war ehouse expansi on, you should know that this is

in fact an expansion of our freight forwarding" --

A No.

Q -- "enterprise"?

A No.

Q You didn't send such a letter?
A No.

L. A. REPORTING (312) 419-9292
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Q In fact, at least in the way people talk
about these things in an everyday sort of way, | nean,
what you did was expand t he warehouse, right, back in
1994?

A Yes.

Q And you're aware we're going to hear M.
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Cracower tell us, "Well, that's the way the | ay people
use it, yeah, somebody who's not trained as I am woul d
call it a warehouse, but for $285 an hour |'mcalling
it afreight forwarding facility," right?

MR, KOLAR  (bjection, this sounds like rebutta
and beyond the scope.

HEARI NG OFFI CER KNI TTLE:  Sust ai ned.

MR. KAI SER: | apol ogi ze.

I'd like to show the wi tness --

MR. KOLAR | ask that the reference to $285 an
hour be stricken unless we also put in there the $2,000
that M. Schomer got fromhis client.

MR KAISER. | think we got that in there.

HEARI NG OFFI CER KNI TTLE: Do | have to strike
anyt hi ng?

MR. KOLAR: No. The $2,000 that M. Schoner got

is in the record.

L. A REPORTING (312) 419-9292

(Conpl ai nants' Exhibit No. 64

was mar ked for
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identification.)
BY MR KAl SER
Q I"d like to show you finally -- perhaps not
finally -- Village of Bannockburn ordi nance No. 94-12
whi ch does appear to be signed.

M. Voigt, |I'mshowi ng you -- and pl ease be
careful, these staples are in here in such a way that
they may pose a hazard to one's thunb.

Vil l age of Bannockburn ordi nance No. 94-12,
have you ever seen this, an ordi nance anendi ng
ordi nance 93-37 and granting detailed and final plan
approval for a business headquarters pl anned
devel opnent at 2800 Lakeside Drive?

A No, | don't recall seeing this.

Q You don't recall seeing that?

A No.

Q How was it you understood that LTD was
permtted to go ahead and build the south addition?

A We had to go forward to the Village or, you
know, Lohan & Associ ates.

Q The Vill age of Bannockburn?

A The Vill age of Bannockburn.

L. A REPORTING (312) 419-9292
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Q And gai n approval, right?
Yes.
Q Wel |, who told you or how did you find out
that, hey, the Village of Bannockburn has approved the

devel opnent, we can go forward?

A M chael .

Q M chael Hara told you that?

A Yes.

Q Did he ever show you a docunment that seemned

to be the place at which or in which the Village of
Bannockburn expressed that approval ?

A Not that | recall.

Q So when you | ook at this ordi nance nunber
94-12 that's not something you recogni ze?

A No.

Q But you note that in -- well, did you ever
hear of anyone in the Village of Bannockburn refer to
LTD seeki ng approval for the expansion of its freight
forwarding activities?

A No.

Q O its freight forwarding facility?

A No.

Q In discussions with the Village of

Bannockburn isn't it true that you have al ways referred
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to it as the expansion of LTD s warehouse and office
facility?

A Yes.

MR KAISER | would at this tine nove for the
adnmi ssion into evidence of Conplainants' C-64. It does
appear to be certified in every possible way and its
aut henticity beyond question. | nean, as M. Kol ar
knows, | have Village Admi nistrator David Lot hspeich
under subpoena and | could bring himin at this point
virtually for the sole purpose of authenticating this
document but --

HEARI NG OFFI CER KNI TTLE: Is it a certified public
record?

MR. KOLAR: No objection

MR KAISER: It may very well qualify as a
certified public record. 1It's got all the signatures.

HEARI NG OFFI CER KNI TTLE: He didn't object so
will admt it.

MR, KAl SER. Thank you.

(Compl ai nants' Exhibit No. 64
was admtted into evidence.)

HEARI NG OFFI CER KNI TTLE: That's the only one that
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MR KAl SER: Yes.

L. A REPORTING (312) 419-9292
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At this point | would nmove to adnit C 63,
Lohan & Associ ates February 21, 1994 |letter
HEARI NG OFFI CER KNI TTLE: M. Kol ar
["mjunping in if that's okay, M. Kaiser.
MR. KAI SER:  Yes.
MR. KOLAR  Again, sixty -- | guess you got a copy
of it.
| think 62 and 63 are hearsay. It's a
busi ness record by Lohan & Associates. | guess for the

limted purpose that Jack Voigt got a letter that said
"war ehouse" on it -- if it's for the limted purpose

that he knew Lohan called it a "warehouse," that woul d
probably be | egally okay.

HEARI NG OFFI CER KNI TTLE: Is that sufficient, M.
Kaiser, if we admt it for that |limted purpose?

MR. KAISER: Yes, along with his testinmony that he

never sent hima letter saying don't call it that, cal

it sonething el se
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HEARI NG OFFI CER KNI TTLE: Ckay. Then that will be
admtted as reflected on the record with M. Kaiser's
qual i fication.

MR, KAl SER:  Thank you.

L. A REPORTING (312) 419-9292
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(Conpl ai nants' Exhibit Nos. 62
and 63 were admitted into
evi dence.)

MR KAISER. C-60 is the building permt
preapplication for zoning and architectural review and
approval .

HEARI NG OFFI CER KNI TTLE: M. Kol ar

MR. KOLAR  That's fine.

HEARI NG OFFI CER KNI TTLE: That will be adm tted.
(Compl ai nants' Exhibit No. 60
was admtted into evidence.)

HEARI NG CFFI CER KNI TTLE: 61

MR KAISER. C-61 is the Village of Bannockburn's

ordi nance 93-37 referenced in CG60. This is the



15

16

17

18

19

20

21

22

23

24

10

docunent that doesn't carry the -- well, it's not
signed by the Village representatives. |'mlooking to
have it admtted only for the sole purpose that the
project was referred to as granting a special permt
and hei ght variation for a business headquarters and
pl anned devel opnent and not for the truth of the
matters asserted therein other than the description of
the facility as existing office and warehouse facility.
MR. KOLAR  Before we reconvene this hearing,

couldn't you get a signed copy of 93-37 so that | know

L. A REPORTING (312) 419-9292
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it's the final and not the draft? As you know | was
counsel and | got a lot of drafts of these things.

HEARI NG OFFI CER KNI TTLE: |Is that a problem M.
Kaiser? 1|'d even give you leave to send it into ne if
you wanted to

MR. KOLAR  That would be fine. | just got a |lot
of drafts of these docunents when the warehouse was
being built.

MR, KAISER:. Right. | appreciate that. Yeah,

can do that.
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HEARI NG OFFI CER KNI TTLE:  1'1l note that that one
is reserved, and after you and M. Kol ar get together
you can just mail it to ne.

MR, KAISER:. All right.

HEARI NG OFFI CER KNI TTLE: Can you give ne a copy
of CG64 just so | can jot down what it is? | think M.
Voigt still has it.

MR KOLAR It's ordinance 94-12?

MR, KAl SER.  Yes.

BY MR KAl SER

Q Wth respect to the expansion, '94-'95
expansi on, and what the truck dock area | ooked |ike
before the expansion, isn't it true that there were not

t hese above-ground bunpers at the north end of the

L. A REPORTING (312) 419-9292

truck staging area until the dock was expanded and
enhanced in '94-'95?

A Correct.

MR, KAl SER:.  Thank you, M. Voigt. | have no
further questions.

MR, KOLAR | just have a couple.

1220
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HEARI NG OFFI CER KNI TTLE:  Ckay.
RECROSS EXAM NATI ON
BY MR KOLAR:

Q The guard on your property at the entrance to
the auto parking ot and the area where you enter the
truck staging area, he was stationed there as part of
your good nei ghbor policy?

A Yes.

Q He's there everyday?

A Yes.

Q Now, is the big building on your lot that's
generically called a warehouse, is that used by or open
to the public?

A No.

Q And i nside that warehouse in an nutshell you
pack and crate nerchandi se?

A Correct.

Q In fact that warehouse, would you agree, is

L. A REPORTING (312) 419-9292
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functionally and organizationally linked to the

activity of packing and crating merchandi se?
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A Yes.
Q And this phrase -- strike that.

One time LTD nade an application to expand
its warehouse to the south and Bannockburn turned you
down?

A Yes.

Q And then you came back in '93 or '94 for a
second try?

A Yes.

Q And initially you were doing it just you and

M ke working with the Bannockburn officials, right?

A Yes.

Q Sonewhere down the road you got my law firm
i nvol ved?

A Yes.

Q We hel ped you through neeting after neeting
after meeting, right?
Yes.

And eventual ly you got approval ?

> O >

Yes.
Q And it's Bannockburn that came up with this

"busi ness headquarters" phrase as sonething they wanted

L. A REPORTING (312) 419-9292
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to apply to your use, right?

A Yes.

Q In fact do you renenber neetings where there
were a |l ot of discussions over what "business
headquarters" is going to actually mean?

A Yes.

Q Do you recall Bannockburn cane up with
"busi ness headquarters"” hoping it could control the use

of that property in the future if you ever sold it,

right?
A Yes.
MR. KOLAR | don't have anything el se.

HEARI NG OFFI CER KNI TTLE: M. Kai ser.
MR, KAI SER: Just briefly
FURTHER REDI RECT EXAM NATI ON

BY MR KAl SER

Q And in the give and take with the Village of
Bannockburn over even the definition of "business
headquarters" eventually LTD and Bannockburn agreed
that at least a part of LTD s operations and part of
t he approval for the expansion to the south invol ved
permitting of a business headquarters within LTD s
property |l ocated in Bannockburn?

A Yes.
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Q And your office is in that business
headquarters, right?
A Yes.
Q And M. Hara's office is in that business
headquarters, isn't it?
A Yes.
MR, KAI SER: Thank you. | have no further
guesti ons.
HEARI NG OFFI CER KNI TTLE: Anyt hing on those coupl e
qguestions, M. Kol ar?
MR. KOLAR:  No.
HEARI NG OFFI CER KNI TTLE:  Thank you.
Actually, let's go off the record real quick
(Di scussion off the record.)
HEARI NG OFFI CER KNI TTLE: | have got C- 55,
overtime schedule for LTD for 1998. Do you nove to
admt that?
MR KAl SER.  Yes.
HEARI NG OFFI CER KNI TTLE: That's admitted. No
obj ecti on.
(Conpl ai nants' Exhibit No. 55
was admtted into evidence.)

HEARI NG OFFI CER KNI TTLE: | have got 56 as a
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L. A REPORTING (312) 419-9292

MR KAISER. Along with a --

MR KOLAR  That's fine.

HEARI NG OFFI CER KNI TTLE: That will be adm tted.
(Conpl ai nants' Exhibit No. 56
was admtted into evidence.)

HEARI NG OFFI CER KNI TTLE: 57 is the nonthly

summary of LTD s '96 and ' 97 Christnas seasons.
Do you nove to admt that, M. Kaiser?
MR, KAl SER.  Yes.
MR, KOLAR  That's fine.
HEARI NG OFFI CER KNI TTLE: That's adm tted.
(Conpl ai nants' Exhibit No. 57
was admtted into evidence.)
HEARI NG OFFI CER KNI TTLE: 58 is the Lothspeich to
Voigt -- | think it's a letter of 12-19-96.

MR, KOLAR This one | had a problemw th because
it has Bannockburn noise -- apparent noise regul ation.
The zoning ordinance is allegedly dealing with noise.

There is no -- | guess it's prejudicial. Bannockburn
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didn't take any action against LTD, so | don't think
there shoul d be any ordinance in here that deals with
noi se and here's one, an ordi nance adopting norals and
conduct code.

HEARI NG OFFI CER KNI TTLE: What's the rel evance,

L. A REPORTING (312) 419-9292
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M. Kaiser, since it's not a part of this case?

MR, KAISER:. Well, certainly the comunication as
early as 12-19-96. The Village of Bannockburn, through
its representative David Lothspeich, is comrunicating
wi th Jack Voi gt about noise issues. So that's really
its intention, not that there is a violation, but just
that there are conmunications, and that part of that
conmuni cation is the Village of Bannockburn sending M.
Voi gt copies of its noise regulations to provide him
presunmably with notice of those or just in an effort to
be hel pful. 1'mnot arguing that they're in violation
or ever were in violation, but I'mjust saying this is
somet hing M. Voigt received fromthe Village of
Bannockburn in Decenber of '96 relatively early into

the case, and it's a piece of the story that we're
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telling.
HEARI NG OFFI CER KNI TTLE: Okay. And | take it,
M. Kolar, you did object to this for reasons already
sai d?
MR KOLAR Right.
HEARI NG OFFI CER KNI TTLE: 1'm going to deny this.
I don't think it's relevant to any issue on this case.
MR KAISER. Well, | would ask then that if you're

going to deny it, | would ask that at |east the fax

L. A REPORTING (312) 419-9292
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cover sheet would be allowed in if not the regul ations
that were attached thereto.

HEARI NG OFFI CER KNI TTLE: What's the purpose of
the fax cover sheet?

MR KAISER Just to note the notice at that
poi nt .

HEARI NG OFFI CER KNI TTLE: Right. M/ problemisn't
any authentication issue, | still don't see howit's
rel evant, the fact that they had notice that
Bannockburn communi cated to them about noise issues. |

can't see howit's relevant to either the nunerica
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noi se vi ol ati on or

t he nui sance noi se viol ation. | f

you can tell ne how, I'd be nore than willing to
reconsi der.
MR. KAISER: |'mhaving it as part of the

chronol ogy of the case, and

don't think there is really an issue of prejudice given

don't think there is -- |

that we're dealing with the Board and not a jury, but

it's a judgnment call that you're asked to make. And if
you have made -- | have nade ny argument and you have
made your call. | guess we stand at that.

HEARI NG OFFI CER KNI TTLE: | just wanted to tel
you why | wasn't admtting it and | et you have anot her
shot at it if you wanted. |[I'Il still deny that.

L. A REPORTING (312) 419-9292

I nvoi ces though I'mgoing to admt.

M. Kol ar, you want to nake further argument

on that or have you said al

you want to say?

MR KOLAR | think | said all | want to say and

quite well | might add.

done.

HEARI NG OFFI CER KNI TTLE

think it was artfully

1227
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You can step down then.

MR. KAI SER. Do we have anything el se?

MR, KOLAR 62 and 63, what were those again?

MR KAISER 62 and 63 are Lohan & Associ ates
letters of February 21, 1994 to Lot hspeich referencing
LTD s war ehouse expansi on

HEARI NG OFFI CER KNI TTLE: R ght.

And C-61 was reserved

MR, KOLAR 62 and 63 though you allowed that just
as to notice to LTD that their architects were calling
it a warehouse.

HEARI NG OFFI CER KNI TTLE: Right. And we were
havi ng a back and forth about that, and you didn't
object if it was for a linmted purpose and | adnmitted
it under that.

MR. KOLAR  Right.

HEARI NG OFFI CER KNI TTLE: For that limted

L. A REPORTING (312) 419-9292
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pur pose. Excuse ne.

MR, KAISER. Is there anything el se that we showed

this witness but haven't at this point addressed?
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I'"mlooking for 59. What is 597

HEARI NG OFFI CER KNI TTLE: Those were invoices that
| admitted.

MR KAISER: | see.

HEARI NG OFFI CER KNI TTLE: M. Kaiser, there were a
nunber of exhibits fromthe very first day that you
were going to tie up with Voigt that | know you tal ked
about a bunch of them You may want to nove for them
as wel | .

MR, KAISER: Yes, | would at this point.

HEARI NG OFFI CER KNI TTLE:  You want me to tell you
whi ch ones | don't have admitted that mi ght be handl ed
here?

MR, KAl SER.  Yes.

HEARI NG OFFI CER KNI TTLE: | have C-5, which is a
Kaufman letter to Voigt 12-10-96.

MR KAISER Move for its adm ssion at this tine.

MR, KOLAR: No objection

HEARI NG OFFI CER KNI TTLE: That will be admtted.

(Conpl ai nants' Exhibit No. 5

was adnmitted into evidence.)

L. A REPORTING (312) 419-9292
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HEARI NG OFFI CER KNI TTLE: | have C-13, which is a
nmeno dated 11-2-97 from Thunder to Voigt.

MR. KOLAR No objection

HEARI NG OFFI CER KNI TTLE: That will be adm tted.

(Conpl ai nants' Exhibit No. 13
was admtted into evidence.)

HEARI NG OFFI CER KNI TTLE: | have C-14, which is a
meno from Thunder to Voigt dated 11-14-97.

MR, KOLAR: No objection

HEARI NG OFFI CER KNI TTLE: That's admitted.

(Conpl ai nants' Exhibit No. 14
was admtted into evidence.)

HEARI NG OFFI CER KNI TTLE: | have C-17, which is a
fax from Lothspeich to Voigt. | don't have a date on
t hat .

MR KAl SER: 12-8-97.

HEARI NG OFFI CER KNI TTLE: Coul d very wel | be.

MR. KOLAR This one is sort of like the
ordinance. This refers to no |oading activities on
Sundays.

| guess he's not claimng a violation here,
he's just pointing out -- | still think to a certain
extent it's sort of prejudicial, and he's reninding

t hat the Bannockburn police nonitor the situation to
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see if there is any violations of the ordinance, and we
haven't heard anythi ng about the Bannockburn police
citing LTD or --

HEARI NG OFFI CER KNI TTLE: Can | just see it?

| didn't nmean to interrupt you, M. Kol ar

MR. KOLAR  That's okay.

HEARI NG OFFI CER KNI TTLE:  1'Il allow this one in
| don't think it's prejudicial to the sane extent that
ot her one is.

(Conmpl ai nants' Exhibit No. 17
was adnmitted into evidence.)

HEARI NG OFFI CER KNI TTLE: The next | have is C 18,
Acousti cal Associates' draft report dated 12-23-97.

MR KOLAR  That's fine.

HEARI NG OFFI CER KNI TTLE: That's adm tted.
(Compl ai nants' Exhibit No. 18
was admtted into evidence.)

HEARI NG OFFI CER KNI TTLE: Next | guess is the
actual report dated 1-8-98.

MR. KOLAR  That's fine.

HEARI NG OFFI CER KNI TTLE: That's admitted.

(Conpl ai nants' Exhibit No. 19

was admtted into evidence.)
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HEARI NG OFFI CER KNI TTLE: The next is Schomer to

L. A REPORTING (312) 419-9292

Thunder. That doesn't come into play here.
C24 is an E-mail, Sejud to Voigt. There are

two of them | guess, 3-3-98 and 3-5-98. | don't --

MR, KOLAR:  Which one, 247

HEARI NG OFFI CER KNI TTLE:  24.

MR, KOLAR  What did you have for 237

HEARI NG OFFI CER KNI TTLE: That was the Schomer to
Thunder letter. | didn't think M. Kaiser was trying
to admt that here.

MR KAISER 1'll nove to admit it at this point.
I think on the offhand they don't call M. Thunder --

HEARI NG OFFI CER KNI TTLE: | have a qui ck question
too before we get into that. Was it Schomer that you
did the evidence deposition on?

MR, KAl SER  Yes.

HEARI NG OFFI CER KNI TTLE: | want to tal k about
that before we | eave

MR KAl SER  Right.

HEARI NG OFFI CER KNI TTLE: I|If we need to save sone

1231
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time, | don't knowif there were any argunents you want
to make about anything involving the deposition, but |

t hi nk maybe next tine we get together we can start off

with that. |Is that part of your case in chief, M.

Kai ser ?

L. A REPORTING (312) 419-9292
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MR, KAl SER.  Yes.

Vell, | do want to nove for its admi ssion but
obvi ously subject to M. Kolar's right to address with
you obj ections today.

HEARI NG OFFI CER KNI TTLE: Wl |, since, we're
hol di ng over your case in chief anyway 'till the next
go-around, maybe we can do it just at the beginning
there. Wuld that be okay with you?

MR KAI SER:  Fi ne.

MR KOLAR:  Fine.

23 | think we could just ask Tom Thunder
about .

MR. KAISER: | think Schomer has got it in anyway.
| mean, it's one of his letters, and | don't think you

objected to it.



16

17

18

19

20

21

22

23

24

10

11

HEARI NG OFFI CER KNI TTLE: Let's reserve that unti
we see the evidence deposition.

MR KAISER Al right.

HEARI NG OFFI CER KNI TTLE: What about the Sejud to
Voi gt, C 24?

MR. KOLAR: No objection

HEARI NG OFFI CER KNI TTLE: That's admitted.

(Conmpl ai nants' Exhibit No. 24

was admitted into evidence.)
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HEARI NG OFFI CER KNI TTLE: C 25 is a March 9, '98
letter fromVoigt to Berman.
MR, KOLAR This is Jack to Marvin Berman. No
obj ecti on.
HEARI NG OFFI CER KNI TTLE: Admi tted.
(Conpl ai nants' Exhibit No. 25
was admitted into evidence.)
HEARI NG OFFI CER KNI TTLE: The next one that | have
is a 5-19-98 letter from Thunder to Voigt. That's
C- 31.

MR KOLAR: What about No. 307
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HEARI NG OFFI CER KNI TTLE: | have 30 as being
admitted. | think M. Kaiser noved to admt that
during his testinmony of Voigt's -- oh, no, that was

admtted with Hara | think actually. Actually, | don't
have a recollection as to when it was adnitted, but |
do have that | have admitted it. D d you object to
that? We could do it again? It will be on the record,
but I'mpretty sure we have done this already.

MR KAISER | think we did cover this. Jack said
he received it and considered it.

MR. KOLAR: Mke said he didn't and Jack said he
di d.

HEARI NG OFFI CER KNI TTLE:  Yeah, that's why it

L. A REPORTING (312) 419-9292

1234

wasn't stipulated to in the beginning.
MR, KOLAR: Let ne check.
It's 307
HEARI NG OFFI CER KNI TTLE:  C- 30.
MR. KOLAR 30, did receive. Okay. That's fine.
HEARI NG OFFI CER KNI TTLE: C 31 is the 5-19-98

letter from Thunder to Voigt.
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I"msorry, M. Voigt, you don't take any
of fense that | keep saying "Voigt" instead of
"M. Voigt" and/or "Jack," do you?

THE W TNESS: No.

HEARI NG OFFI CER KNI TTLE: It's just how | take ny

not es.

THE W TNESS: No problem

MR. KOLAR: He said he received it.

HEARI NG OFFI CER KNI TTLE: That will be admtted.
(Conmpl ai nants' Exhibit No. 31
was admtted into evidence.)

HEARI NG OFFI CER KNI TTLE: C-32 is June 5, '98

letter from Thunder to Voigt.

MR. KOLAR | guess he said he received it for

what its worth.

HEARI NG OFFI CER KNI TTLE: That's adm tted.

MR KAISER And read it.

L. A REPORTING (312) 419-9292
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MR. KOLAR He said he read everything he

recei ved.

HEARI NG OFFI CER KNI TTLE: He's a diligent
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enpl oyee.
(Conpl ai nants' Exhibit No. 32
was admtted into evidence.)

HEARI NG OFFI CER KNI TTLE: C-36 is barrier
calculations. | don't know what you want to do. W
haven't noved that one, and | don't know --

MR. KAISER: He didn't see it, so, right, | can't
nove for that at this point.

HEARI NG OFFI CER KNI TTLE: Let me continue here.

MR KOLAR  What about 40, was that -- the Wb
pages, are those in?

MR. KAl SER:  Yeah, | was just going to ask, |
wasn't sure what those were. |s that 407

MR. KOLAR  Right.

HEARI NG OFFI CER KNI TTLE: 1'm not there yet.
Those are already adm tted.

MR. KOLAR  The Web pages nade it in?

HEARI NG OFFI CER KNI TTLE:  Yes.

| have a question mark next to C 39, the

noi se reg's but we took care of that |ast night.

MR KOLAR Right.

L. A REPORTING (312) 419-9292
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HEARI NG OFFI CER KNI TTLE: | have an admission in
red ink, which is sonmething | used only yesterday or
the day before. You want to make a further objection
to that, M. Kolar?

MR. KOLAR: No, | think Jack identified those as
t he Web pages anyway, right?

THE W TNESS:  Yes.

MR KOLAR  \What about 47? We didn't use 47 as |
recal | .

HEARI NG OFFI CER KNI TTLE: That was reserved.

That was ny error. | think | night have given it the
wrong nunber.

MR, KOLAR It's nothing. You can use that in the
future.

MR, KAl SER. Thank you.

HEARI NG OFFI CER KNI TTLE: That covers all of his.

We have got a bunch of those photos, M. Kol ar

MR, KOLAR | would just introduce all mne. You
can put themin now, | don't care, or we can do it in
our case.

HEARI NG OFFI CER KNI TTLE: Why don't you do it in
your case. It doesn't matter to ne. Do you have a
preference, M. Kaiser?

MR KAISER. |'malways in favor of getting things
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in the record so --

HEARI NG OFFI CER KNI TTLE

1237

| think you covered

foundati on on all those anyways?

MR KAISER Right.
put themin.

HEARI NG OFFI CER KNI TTLE
themw th you?

MR, KOLAR

HEARI NG OFFI CER KNI TTLE

They're ready to go. Let's

Unl ess you want to keep

Do you want to hold all the stuff?

| generally hold the

stuff that's been admitted, so if you want to | ook at

t hem - -

MR, KOLAR | guess | would rather wait. And I

will state on the record | will

but if I nmove to adnmit them |
possessi on anynore.

HEARI NG OFFI CER KNI TTLE
exception if you wanted them

MR, KAI SER: So why don't
keep thenf?

MR, KOLAR  Ckay. Fine.

HEARI NG OFFI CER KNI TTLE
to 85, M. Kaiser?

MR, KAI SER:  No.

HEARI NG OFFI CER KNI TTLE

move to admit these,

don't have themin ny

Vll, I'd make an

we admit them and you

51 to 85, Respondent's.

Any objections to R-51

Those will be admtted.
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(Respondent's Exhibit Nos. 51
to 85 were admtted into
evi dence.)

HEARI NG OFFI CER KNI TTLE: What about the good

nei ghbor policy stuff, M. Kolar?

MR KOLAR Sure, I'll nmove to admit 36

HEARI NG OFFI CER KNI TTLE: | think I have that as
47. R-47. 1'mwong though. 47 is -- good nei ghbor
is 36.

HEARI NG OFFI CER KNI TTLE: Yes, | see that.
M. Kai ser, good nei ghbor
MR. KAI SER: No objection
HEARI NG OFFI CER KNI TTLE: That will be admtted
t oo.
(Respondent's Exhibit No. 36
was admtted into evidence.)
HEARI NG OFFI CER KNI TTLE: W have got ot her
respondent's but you want to do the rest of those as |
recal | during your case, right, M. Kolar?

MR. KOLAR  Yes, including these aerials | guess

1238
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we'll do 88 and 89 that have been referred to ad
nauseam
HEARI NG OFFI CER KNI TTLE: | have got a bunch of

yours but they were these aerials and there was a

L. A REPORTING (312) 419-9292
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couple letters.
MR KOLAR Right. R-75 1 have a picture.
HEARI NG OFFI CER KNI TTLE: Here we go. Let ne
cross that off.
MR KOLAR |'Il do the rest of nmine -- what about
28? | just have that marked as the plat of survey that

| should -- the LTD plat of survey. Steve and | agreed
on that and | gave that No. 28.

HEARI NG OFFI CER KNI TTLE: 28, the plat.

MR KOLAR I'Ill give that to you now. W even
put a highlighted line on the line between LTD and
Lakesi de Drive.

HEARI NG OFFI CER KNI TTLE: Okay. And M. Kai ser
you didn't object to that?

MR. KOLAR: No objection

HEARI NG OFFI CER KNI TTLE: That's in.
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(Respondent's Exhibit No. 28
was admtted into evidence.)
HEARI NG OFFI CER KNI TTLE: What about -- | have got
R-40 and R-34. This is a Schonmer letter and a | and use
coding nanual. You want to save all that for your case
in chief?
MR, KOLAR  Yes.

HEARI NG OFFI CER KNI TTLE: Real estate listings.

L. A REPORTING (312) 419-9292
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MR KOLAR Right. [1'Il wait.
HEARI NG OFFI CER KNI TTLE: Ckay. That's all | have
of yours.

MR, KOLAR Here's the good nei ghbor 36 and the
survey 28.

HEARI NG OFFI CER KNI TTLE:  Ckay.

MR, KOLAR  Unless you want ne to retain them

HEARI NG OFFI CER KNI TTLE: Why don't you retain al
your stuff if you're not going to -- if it's not going
to bother you, M. Kolar.

MR, KOLAR  No.

HEARI NG OFFI CER KNI TTLE: Then | don't have to go
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t hrough and separate which of the respondents | have
and which | don't. | won't have to note that then
As to ny recollection | have all of the
conpl ai nants' exhibits that have been offered to this
point, correct?
MR, KAI SER:  Yeah, | think you have got --
HEARI NG OFFI CER KNI TTLE: Did we go through those
ones we ni ssed yesterday and supply then?
MR. KAI SER: Most of themare here. |'mjust
| ooki ng.
Here is 1 and 2.

HEARI NG OFFI CER KNI TTLE: The one | was mi ssing

L. A REPORTING (312) 419-9292

was 4.

MR KAISER Here is 4.

HEARI NG OFFI CER KNI TTLE: 12 --

MR. KOLAR |s Jack done?

HEARI NG OFFI CER KNI TTLE: Jack is done. |'m
sorry, Jack, you can step down.

MR, KAISER: 12 is now in place.

HEARI NG OFFI CER KNI TTLE: 15 and 16.

1241
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MR. KAISER: 15 and 16 are now in place.

HEARI NG OFFI CER KNI TTLE: 21 and 22.

MR, KAISER: 21 and 22 are now in place.

HEARI NG OFFI CER KNI TTLE: And C-50 was the only
ot her one | was mi ssing.

MR, KAI SER:  Wich is what exactly?

HEARI NG OFFI CER KNI TTLE:  Which is --

MR KAISER | don't have C-50.

HEARI NG OFFI CER KNI TTLE: That Thursday's ni ght
| og, Roti.

MR. KOLAR  That's not in.

HEARI NG OFFI CER KNI TTLE: Right, but | still want
it if at all possible.

This, just for both of yours information, is

the nost exhibits |I have ever had.

MR KAISER It's a lot of exhibits, no question

L. A REPORTING (312) 419-9292

| need to get you a Roti log. |'mnot sure
if | have that.
HEARI NG OFFI CER KNI TTLE: The last thing, before

we let the court reporter go, is the evidence
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deposition. You want to -- | know we're going to go
over that at the next time, but if you want to nove for
the adm ssion of that, reserving any argunents that M.
Kol ar may have, then | could read it before the next
go-around so | could be well versed.

MR. KAISER: Right. Now Il don't have the exhibits
copied but I do have --

HEARI NG OFFI CER KNI TTLE: That's fi ne.

MR. KAISER: | went to ny office this norning
specifically with the purpose of mmking a copy of that
transcript.

(Conpl ai nants' Exhibit No. 65
was marked for
identification.)

MR, KAISER. |'m marking for purposes of
identification as Conplainants' Exhibit 65 the evidence
deposition taken | ast Friday, October 29th, of Pau
Schoner. |'mtendering a copy of the transcript,

t hough not the exhibits, to M. Knittle at this tine.

HEARI NG OFFI CER KNI TTLE: M. Kol ar.

L. A REPORTING (312) 419-9292
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MR. KOLAR  Fine. Subject to ruling on mny
obj ecti ons.
HEARI NG OFFI CER KNI TTLE: That will be admtted
subj ect to objections.
(Conpl ai nants' Exhibit No. 65
was admitted into evidence.)
HEARI NG OFFI CER KNI TTLE: And | appreciate that.
| just wanted to read it before we started up.
MR. KOLAR  Good readi ng.
HEARI NG OFFI CER KNI TTLE: Thank you both very
much.
MR. KOLAR  Thank you.
MR, KAl SER. Thank you.
(Which were all the
proceedi ngs had in the
above-capti oned cause at this

tinme.)

L. A. REPORTING (312) 419-9292
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STATE OF ILLINO S )
) SS.

COUNTY OF C OO K)

|, DEBORAH T. BRAUER, Certified Shorthand
Reporter and Notary Public in and for the County of
Lake, State of Illinois, do hereby certify that |
caused to be reported in shorthand and thereafter
transcri bed the foregoing transcript of proceedings.

| further certify that the foregoing is a
true, accurate and conplete transcript of ny shorthand
notes so taken as aforesaid; and further, that | am not
counsel for nor in any way related to any of the
parties to this action, nor aml in any way interested
in the outcone thereof.

I N TESTI MONY WHEREOF, | have hereunto set ny

hand and affixed my notarial seal this 18th day of

Novenber, 1999.

Deborah T. Brauer, CSR
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