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BEFORE THE | LLI NO S POLLUTI ON CONTROL

BOARD
IN THE MATTER CF:

DAVI D & SUSI SHELTON,
Petitioners,

VS.
A. STEVEN & NANCY CROWN,

Respondent s.

e e e e e e e N e

<O

CB 96-53
CLUME 5

REPORT OF PROCEEDI NGS taken in the

above-entitled matter, taken before M5. JUNE

EDVENSQN, Hearing O ficer for the Illinois

Pol | ution Control Board, comencing on the 16th

day of July, A D., 1996 at the offices of the

Pol l ution Control Board, 100 W Randol ph Street,

Chicago, Illinois, at approximately 9:00 a.m
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THE JEFF DI VER GROUP
BY: MR JEFFREY Dl VER
MR. STEVEN KAI SER

45 Sout h Park Bl vd-270

den Ellyn, IL 60137

GOULD & RATNER

BY: MR Rl CHARD ELLEDGE
MR, ROBERT CARSON

222 N LaSalle Street

Chi cago, |IL 60601
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HEARI NG OFFI CER: Wl cone. W will
resune proceedings in the case PCB 96-53, the
Sheltons versus the Crowns. And, we're in the
m dst of the direct testinony of M. David Shelton
for Conplainant's case in chief.

MR KAl SER Thank you very nuch, Madam
Hearing Oficer. Good norning, M. Shelton.

MR CARSON: Wuld it be okay if | raised
a scheduling issue, just because when | saw M.

D ver wal k out, | thought perhaps there's another
witness coming. W're trying to determne if
we'll be starting our case this afternoon.

MR KAISER | believe you will be.

MR CARSON: So, you'll probably be done
by nooni sh, you think?

MR KAl SER:  Yes.

MR. CARSON: Thank you.

HEARI NG OFFI CER:  You nmay proceed.

MR KAl SER Good norning, M. Shelton?

A Good nor ni ng.

MR KAl SER M. Shelton, you'll recall
when we adj our ned- -

HEARI NG OFFI CER.  Excuse ne, perhaps we

shoul d have the re-swearing of the w tness.

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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(Wtness sworn)

DAVI D SHELTON
after having been first duly sworn on oath,
deposes and testifies as foll ows:

DI RECT EXAM NATI ON
BY MR KAl SER:

Q M. Shelton, you'll recall that when we
adjourned late in the afternoon |ast Friday, we
were reviewing a letter dated Cctober 11th, 1993
whi ch you had sent to Steven CGrown. Do you recal
just generally that that was where we were in your
testi nony?

A Yes, | do.

Q And that we'd covered issues |like the
test firing of the Crown air conditioner unit in
Sept enber of 1993 and those matters?

A Yes.

Q And now, we're into Cctober of 1993.
And, | want to draw your attention to the first
paragraph of the letter dated Cctober 11th, 1993
and previously identified for the record as
Exhibit 49. And, it states with reference to the
air conditioner as follows: "The noise is

unbel ievable. It penetrates our entire house,

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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even with closed wi ndows. W actually have
vibration fromit in our windows and china. And,
the sound echos throughout our backyard." Was
that, in fact, a true statenment on or about
Oct ober 11th, 1993 concerning the sound em nating
fromthe CGown air conditioning unit?

MR CARSON: Object to the formof the
guestion as | eadi ng.

HEARI NG OFFI CER:  Coul d you rephrase the
guestion?

MR KAl SER  Yes, | could.
BY MR KAl SER:

Q Did you wite that, essentially, the
first paragraph of this letter and, in fact, did
you wite that entire letter?

A Yes, | did.

Q And, are the things, have you had a
chance to review that letter in preparation for
your testinony--

A | have.

Q -- here today? And, are the matters set
forth in that letter true and accurate?

A They are.

Q Thank you. And, is this, in fact, a true

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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and accurate copy of the letter that you sent to
Steven Crown on or about COctober 11th, 19937

A Yes, it is.

Q Thank you, thank you very much.

Now, I'd like to nove forward -- strike
that -- did you have any conversations with Steven
Crown in the latter part of 1993 concerning the
air conditioning unit?

A I had the conversation the day after the
test firing in Septenber.

Q And, was that the tel ephone conversation
you had with M. Crown where you called himat his
of fice?

A It was, it was.

Q Al right.

A I, along with ny wife, subsequently had
the conversation | testified to last Friday with
M. Keller where we discussed relocation of the
unit.

Q And, M. Keller, again, to recapitulate
the testinony, was the construction superintendent
for M. Crown?

A I don't know his exact title, but it's ny

understanding that that's the role he was pl ayi ng,

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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yes.
Q Al'l right.
A Wien we didn't hear back from M. Keller,
who we expected to hear back from about
rel ocation, we then wote this letter. | did
not - -

Q This letter being the Cctober 11th, 1993

letter?
A Yes.
Q I did not receive a response to the

letter and didn't have a conversation that |
recall with M. Crown for sone nonths, though ny
wi fe had a conversation with him

Q Al right. And what is the, do you
recall that the Crown air conditioning unit was
turned on again in April of 19947

A Yes, it was.

Q What, if anything, occurred in connection
with the air conditioning unit between Cctober
11th, 1993 when you wote the letter that's been
previously identified as Exhibit 49, and the tine
in April of 1994 when the Crown air conditioning
unit was turned on?

A I know only what |'ve been told and heard

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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inthe earlier testinony. And, |I'mnot sure |
recall the exact chronol ogy, but apparently the
unit was turned and at sone point there mght have
been sone insulation put on the inside. There was
supposed to have been a neeting with the Trane
engi neers in early January, which was to include a
visit--Trane engineers were to neet at the Crown
house, which was to include a visit to our house.
And, we waited for themto cone and they never
cane. And, we were never told that the neeting
had been cancel | ed.

MR, CARSON: Your Honor, object to the
| ast portion of the answer as being w thout
foundati on and being non-responsive to the
question in the narrative form W nove to strike
it. There was supposed to be a neeting, there is
no foundation for that, your Honor.

MR KAISER | can lay a foundation for
that, Madam Hearing O ficer.

HEARING OFFICER. | will permt the
counsel to lay a foundation.

MR KAl SER  Thank you.
BY MR KAl SER:

Q M. Shelton, sonetime in the latter part

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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of the 1993 or early part of 1994, did you becomne
aware that there was a neeting schedul ed to take
pl ace on or about the Crown residence sonmetine in
January of 1994 for the purposes of discussing the
air conditioner and the noise emnating fromthe
Crown air conditioner?

A Yes.

Q How di d you becone aware of that proposed
meet i ng?

A M. Cown talked with nmy wife and asked
if it would be all right for themto cone to our
house.

MR CARSON: Objection, hearsay. Move to
stri ke the response and the reference to the
"there was supposed to be a neeting"

MR KAISER | don't know that we're
trying to prove any of the essential elenments of
the case, it's nore of a foundational matter. So,
I don't know that hearsay woul d necessarily
preclude introduction of that statenent for those
|imted purposes.

MR, CARSON: |'mnot aware that there's
any aspect of this case where it woul d be rel evant

that there was supposed to be, a neeting didn't

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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take place. What, clearly, what they're trying to
do is to create the inpression that nothing was
done, and that's the purpose that they' re doing
this. They're trying to establish there was a
meeting scheduled and it didn't happen. And, Ms.
Shelton was here, and if she was engaged in a
conversation with M. Crown at which this was

di scussed, then she should have so testified, but
she didn't.

HEARI NG OFFI CER.  Counsel , what is your
purpose with this testinonial approach?

MR KAISER |I'mjust trying to put
before the Board the chronol ogy of events here and
efforts made to cone up with a solution and,
frankly, unsuccessful efforts. And those efforts
i ncluded a proposed neeting in January of 1994,
which | believe M. Shelton will testify that he
was at his hone with his wife awaiting
representatives of M. Crown and the Trane
engi neers, and those peopl e never appeared. And,
there was no expl anation offered for their failure
to appear. | think it's relevant and naterial to
the Board's consideration of these events.

HEARI NG OFFI CER:  The objection is

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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sustained with respect to what another person
said. The witness may testify to what his
under st andi ng was at any point in tine.

BY MR KAl SER:

Q M. Shelton, in the latter part of
Decenber, 1993 or early part of January, 1994, did
you forma belief as to whether there was going to
be a neeting at the Crown residence to discuss
probl ems associated with Crown air conditioning
syst enf?

A Yes.

Q Wien did you forma belief as to when

that neeting was to occur?

A It was nmy belief it was to occur in early
January. | don't recall the exact date at this
nonent .

Q And, that would be January of 19947
A Yes.
Q What, if any, steps did you personally

take to make yourself available for that neeting?

A | didn't go to the office first thing in
the morning as | normally do, | waited at hore.

Q Do you recall how long you waited at
home?

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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A | waited until m dnorning, 10:00
o' cl ocki sh.

Q And, to the best of your recollection,
that was sonetinme in the early portion of January,
1994?

A Yes.

Q And, on that norning where you stayed
home fromthe office, waited at your hone, did you
have any conversation was M. Crown or any agents
or representatives of M. Crown?

A No.

Q And, at what point did you nmake the
determination that it was nore fruitful to go to
the office?

A M dnor ni ng.

Q To this day, have you, do you have any
understanding as to why a neeting that you had
formed a belief was going to occur in early
January of 1994 at the Crown residence for the
pur pose of discussing the Crown air conditioning
system why that neeting did not occur?

MR, CARSON: Objection, no foundation.
MR KAISER Al we're asking for is any

belief. |If we get that there is a belief, then we

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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can put in the foundation. But, we don't need to
lay a foundation if, in fact, there is no belief.
HEARI NG OFFI CER: Overrul ed.

A I have no belief as to why it didn't
occur. | don't know why it didn't occur.
BY MR KAl SER:

Q Do you recall when the Crown air
condi tioning systemwas turned on in April of
1994?

A It was in the third week of April, as |
recal | .

Q Do you recall what the Crown air
condi tioning systemsounded |ike when it was
started up again in the third week of April, 19947

A It was terribly |oud and disruptive.

Q Was it disruptive when you were inside
your hone?

Yes, it was.

Q Do you recall whether your w ndows were
open or closed during the third week of April,
1994?

A W were unable to keep our w ndows open.
W, in fact, even left the storm w ndows up,

excuse me, left the stormw ndows on to try to

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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reduce the noise

Q D d keeping the stormw ndows cl osed
reduce, did you perceive it as reducing the noise
fromthe Crown air conditioning systen?

A It perhaps reduced the noise, | don't
really know whether it reduced it very much or
not. | know that the noise was unbearable, even
with them on.

Q And, can you describe for the Board sone
of the activities that were made nore difficult or
i npossi bl e because of the noise, the unbearable
noi se comng fromthe Crown air conditioning unit
inthe third week of April, 19947

A Yes. The noise, it was an extensive,
deep, powerful drone that penetrated the house.
And, it was interspersed with huge sound surges,
boons, if you will, as different conponents of the
systemkicked in and out. At tinmes, particularly
in the evening, we could al so hear higher pitched
sound such as a waterfall and hear al so beating
sounds, which I'"'mtold were probably different
phases of the systemor different conponents of
the systemgoing in and out of phase with each

other. The conbination of these various noises

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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had a | ot of inpact physically on the famly,
which | believe ny wife testified to, such as |oss
of sleep, my son having to nove out of his room
our inability to use our backyard or our patio.
Extreme tiredness, depression and anxiety resulted
inthe famly. W were all very junpy, nore short
tempered than normal. | ranbled a bit, I'mnot --

Q Thank you. And, do you recall for how
long the Crown air conditioning unit renmai ned on
once it was re-started in the third week of April,
1994?

A It was on only during the daytime hours
until Father's Day weekend in June. Father's Day
weekend in June, it was on 24 hours a day. Then,
it operated during the daytinme hours only unti
the last few days of June when it went back on 24
hours a day and renmi ned that way for the rest of
the cooling season.

Q During that Father's Day weekend of 1994,
and we've heard testinony fromyour wife and from
your son concerning the inpact of the unit on
them can you tell us how you experienced the
sound fromthe Crown air conditioning unit during

the Father's Day weekend of 1994, what affects did

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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it have on you?

A Agai n, the physiol ogi cal reactions and
enotional reactions such as stress and anxiety
were the sane as they described. I, in addition
to what they've said, which | think | could
i ncorporate as being very much how | felt, felt a
particul ar, concern may be too mld a word,
hel pl essness. As head of the famly, here | was
seen by a famly unable to sleep. MW wife
actually in tears, ny son telling ne dad, | can't
sleep in my room | tried to barbeque that
weekend for Father's Day, barbeque, and it was
horribly depressing. Every tinme the conpressors
woul d kick on and off, | would start. In ny mnd,
it was nothing short of a torture, and it was
beyond ny control. |'ve never felt so helpl ess
and inpotent in ny life.

Q D d those feelings continue throughout
July of 19947

A Yes, they did and--yes, they did.

Q Di d those feelings continue throughout
August of 19947

A Yes, they did and sonme new feelings

actually came into being. One was the fact that

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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I'"'m there is nowhere to go to escape this thing.
It's like being seasick on a boat in the mddle of
Lake M chigan. 1It's, for anyone who has
experienced that, it's a horrible feeling and
there's absol utely nowhere you can go to get away
fromit. So, there was that sense of lack contro
over ny life. There was a sense that this
violation of the sanctity of our home was a
viol ation of us, perhaps sonething akin to what a
rape victimnmnust feel when you' ve | ost sonething
basi ¢ and fundanental that is yours, which is your
ability to enjoy your famly and enjoy your hone
during the sumertinme. Those kinds of feelings.
The fact that this was happeni ng beyond ny contro
intensified as the sumer went on

Q Now, | want to pull back in time a nmonent
here, and | want to direct your attention to June
30th of 1994. | want to show you what's
previously been marked for purposes of
identification as Exhibit 48. | want to show you
that. It's a letter fromDavid Shelton to Steven
Crown dated June 30th, 1994. And, as | said,
previously marked for purposes of identification

as Exhibit 48. Do you recognize that letter?

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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| do.

Did you wite this letter?

> O >

Yes, | did.

Q Did you mail this letter to M. and Ms.
A. Steven Crown on or about June 30th, 19947

A Yes, | did.

Q I note in the roughly upper right third,
it indicates certified nail. Do you know whet her
you sent this letter via certified mail?

A Yes, | did.

Q Do you recall that sonmetinme in June or
t hereabouts of 1994, the Crowns caused to be
installed fences, trees and baffling?

A | nmust backtrack for just a nonment. Once
the air conditioner was turned on in April, ny
wife and | had, on different occasions, talked via
the phone and, in certain instances, face-to-face
about their plans for the air conditioner.

Q Their plans nmeaning the plans of the
Crowns?

A The Crowns plans for attenuating the
noi se on the air conditioner. They had indicated
that there would be a fence and sone trees put

around the air conditioner, and that they alluded

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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to certain other things such as the turning of the
air conditioner and | believe the cones, and I'm
not sure what el se they m ght have nentioned as
possibilities for them | reiteratd what | had
been told by a nunber of people that fences and
trees were unlikely to be of nuch help in reducing
the sound. And, it was ny understanding that they
weren't going to operate the systemin the evening
after the Father's Day weekend until such time as
we had seen how the fences and trees were going to
wor k and nmake sure that the noise was going to be
acceptable. Unfortunately, that was not to be.
On June 27th, | believe it was, the air
condi ti oner comrenced operating around the clock
agai n, which | had understood woul dn't happen. |
had a different conversation with M. Crown at
that tinme, but cane away thinking --

Q Excuse nme, was that conversation in
person or by tel ephone?

A It's by tel ephone.

Q Do you recall whether you called himor
he cal |l ed you?

A | called him

Q Did you call himat home or at his

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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of fice?
A I believe it was at the office.

MR CARSON:  Your Honor, 1'd like to
interrupt here with an objection to the previous
reasons, | understand counsel's attenpt to
establish a foundation for the conversation M.
Shelton just alluded to. However, he just a
nmoment ago sai d sonet hi ng about he had an
understanding as to the unit not being operated
for 24 hours until these sound attenuating devices
were put into place. And, there was no foundation
at all for that testinmony, and | nove to strike
it.

MR KAISER W nmay |ay the foundation
| ater, Madam Hearing Oficer.

HEARI NG OFFI CER I"mgoing to grant the
nmotion to strike that portion of the testinony.
And, |I'mgoing to ask counsel, before we proceed,
you indicated that Exhibit 48 had been introduced,
but | do not reflect that in the records. Could I
see Exhibit 48?

MR KAl SER  Yes. | apol ogize. | may
have drawn it fromthe wong pile there.

HEARI NG OFFI CER:  For identification

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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pur poses, Exhibit 48 is a letter fromM. Shelton
to M. and M's. Crown dated June 30th, 1994.
BY MR KAl SER:

Q Before we go any further, M. Shelton,
just to put it all on the record in one place,
did you, in fact, wite this letter dated June
30th, 1994 and identified as Exhibit 48?

A I did.

Q And, did you mail it to M. and Ms. A
Steven Crown on or about June 30th, 19947

A Yes, | did.

Q And, is this a true and accurate copy of
the letter that you sent to the Crowns on or about
June 30th, 1994?

A It is.

Q Are the statenents contained therein true
and accurate as of June 30th 1994?

A They are.

MR KAl SER  Madam Hearing O ficer, |
nmove for the admission into evidence of Exhibit
48.

MR. CARSON: No objection to Exhibit 48.

HEARI NG OFFI CER:  Exhibit 48 is entered

into. Thank you.

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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BY MR KAl SER

Q Now, you were describing for us a
t el ephone conversation you initiated with M.
Crowmn. Was it the late part of June of 19947

A Yes.

Q And, what did you say to himand what did
he say in response?

A | told himthat the trees and fencing
were doing very little to reduce the noise, and
that we continued to be deeply bothered by the
noi se. And also, to tell himthat based upon
earlier phone and face-to-face conversations we'd
had in the prior few weeks, that it was ny
under standi ng they weren't going to be running the
unit at night. But that, in fact, it was now
runni ng at night and asked himto please turn it
of f at night.

Q And what, if anything, did M. Crown say
in response?

A He indicated that they had tried to
accommodat e us, but had accommopdat ed us about as
much as they coul d.

Q About how long did that tel ephone

conversation | ast?

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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A It wasn't long, 5 mnute type of
conversati on.

Q What, if anything, did you do after
concl udi ng that tel ephone conversation with M.
Crown?

A | was extrenely anxious as to what was
happeni ng, very concerned that we were nmaki ng no
progress. | had to go out of town on business
and --

MR KAI SER  Excuse ne, if | can just
back up one second. Did M. Crown -- you
mentioned that during the tel ephone conversation
you' ve just described with M. Crown, you stated
to himthat you had an understanding that the air
conditioning unit would not be operated around the
cl ock?

A Yes.

Q What was the basis for your understanding
that the unit would not be operated around the
cl ock?

A Earlier face-to-face and phone
conversations with M. Crown.

MR, CARSON: Objection, foundation.

MR KAISER |If we may lay the

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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foundati on?
HEARI NG OFFI CER: Overrul ed.
MR. KAI SER. My | proceed?
HEARI NG OFFI CER:  Yes.

BY MR KAl ERA:

Q Do you recall during what nonths the
t el ephone conversations -- did M. Crown nake
those representations that unit woul d not be
operated around the clock, in a tel ephone
conversation to you or in a face-to-face
conversation with you?

A I"mnot certain specifically which
conversations it occurred in. There were severa
conversations. | had 2 or 3 conversations on the
phone with himand net himat a swi mneet where
our kids were conpeting.

Q And, these conversations took place
between the latter part of April, 1994 and
Father's Day weekend of 19947

A Yes, yes they did. And, nmy wife al so had
some conversations with him And, | can't recall
specifically which of those conversations in which
he indicated that they're only keeping it on

during the day.
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Q Do you recall talking with M. Crown

during your children's swimneet in the spring of

19947
A Yes.
Q Did the subject of the air conditioner,

was that one of the topics about which you tal ked?

A Yes, it was.

Q And, did you discuss whether the unit
woul d be operated 24 hours a day during your
conversation with M. Crown at the swimneet in
the spring of 19947

A To the best of ny recollection, he did
indicate that the unit would just be operating
during the day when constructi on was goi ng on.

Q And, when you say indicate, what ways did
he indicate that?

A He told ne that that was the way it woul d
be operating.

Q Do you recall who provided you with the
name of Al Shiner and Associ ates?

A | got the nane fromtwo sources; one was
fromGeg Zack at the Illinois EPA. And, the
other was fromour architect who had worked wth

Al Shi ner on anot her occasi on.
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Q Do you recall during what tinme frane you
obt ai ned the name of Al Shiner?

A We got the nane during the, as best |

recall, we got the name during the week of June
27th, 1994.
Q Did you and your wife, in fact, retain

Shi ner and Associates to obtain property line
noi se | evel nmeasurenents? | want to show you
what's previously been marked for purposes of
identification as Exhibit 56. And, Madam Hearing
Oficer, | believe Exhibit 56 has been of fered and
admitted into evidence.

HEARI NG OFFI CER: You're correct.
BY MR KAl SER:

Q Showi ng you a letter from Al an Shiner to
David Shelton dated July 5th 1994. Do you
recogni ze that?

A Yes, | do.

Q What do you recogni ze that to be?

A That's the letter that Al Shiner faxed to
us on July 5th with the results of his noise
r eadi ngs.

Q I want to show you what's previously been

mar ked for purposes of identification as Exhibit
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17, a letter fromyou to A Steven Crown dated
July 6th, 1994. And | believe, Madam Heari ng
Oficer, this has been offered and admtted into
evi dence.
HEARI NG OFFI CER:  Correct .

BY MR KAl SER:

Q | show you that letter dated July 6th,
1994 and ask you if you recogni ze that?

A Yes, | do.

Q And did you, in fact, wite that letter
on or about July 6th, 19947

A Yes.

Q And, did you send that letter to A
Steven Crown?

A Yes, | did.

Q Does this letter dated July 6th, 1994
truly and accurately set forth steps taken or
contenpl ated by you and your wife in the latter

part of June and early part of July, 1994?

A It does. Should I --
Q Yes.
A It does. | should perhaps explain the

village council neeting.

Q Yes, please.
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A In the |ast conversation | had with M.
Crown on June 30th after the air conditioner
continued to run, he had told ne that they had
acconmodated us all they were going to acconmpdate
us and weren't going to do any nore. That was
that, and that we could do whatever we thought we
had to do. At that point, having spent the prior
9 nmonths trying to work this out directly with
nei ghbor to neighbor, we felt we had no
alternative but to turn to the Village for help;
which we did. W also talked to the police, who
the Village had originally indicated we shoul d
work with on this, but they, in turn, indicated we
should work with the Village, that it was not
their pervue. Wth that in mnd, we were on the
agenda of the July 5th Village Council neeting.
And, to that end, the day of July 5th, we were
able to get the noise readings by Shiner, and that
is the Village Council neeting that's referred to
here in this letter of July 6th.

Q During the early part of July, 1994, did
you also talk with certain Wnnetka Vill age
trustees?

A Yes. During the weekend of the 4th of
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July, two trustees cane to our house to |isten and
suggested that we conme to the village counci
meeting and al so suggested that we ask nei ghbors
to listen to the unit and to attest to whether
they thought it was a noi se nui sance or not.

Q Do you recall the nanes of those
trustees?

A Yes, Louise Holland and Arnie Levy.

Q If | may just take a look at that letter,
M. Shelton? Thank you. | note that you
reference a conversation with a person by the nane
of Bill Devers. Do you know a Bill Devers,
D-e-v-e-r-s?

A Yes. Bill, at the tine, lived near to us
on Ardsley Road. He was a nei ghbor

Q What was your purpose for talking with
M. Devers?

A We asked Bill if he would listen to the
air conditioner and give us his reaction. He did
and told us he thought it was a serious problem
I told himthat it had been suggested to us that
we start a petition and asked if he woul d be, fee
confortable signing the petition. He said that he

woul d prefer to play the role of a peace maker, if
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you will. That rather than sign the petition, he
was going to be in Aspen the 4th of July weekend
where the Crown famly was having a 4th of July
party, and that he was going to be at that party
and suggested that would talk with Steven and that
perhaps he could hel p nedi ate the probl em bet ween
the two of us.

MR, CARSON: Your Honor, objection to the
portion of wi tness' answer that characterizes what
M. Devers said about the sound, that's hearsay.

I nmove to strike that portion of the answer.

MR KAISER |I'msorry, counsel, | was
consulting with my co-counsel.

HEARI NG OFFICER: A notion to strike the
testinony related to the characterization of the
sound by M. Devers has been nade, and |'m going
to grant that.

MR. KAl SER  Thank you, your Honor.

BY MR KAl SER:

Q I want to show you what's previously been
mar ked for purposes of identification as
Plaintiffs Exhibit 91. It's a letter from Geg
Zack to you, M. Shelton, dated July 11th, 1994

and agai n, Madam Hearing O ficer, if | may confirm
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that this has been offered and admitted into
evi dence.
HEARI NG OFFI CER:  That's correct.

Q M. Shelton, did you receive this letter
on or about July 11th, 19947

A Yes, | did.

Q And, had you talked to M. Zack prior to
recei pt of that letter?

A Yes, | had talked to himlate June.

Q Do you recall who provided you with M.
Zack's nane or suggested that you contact the
Il'linois Environnental Protection Agency?

A The recomrendati on cane from one of the
police officers in Wnnetka.

Q And did you, in fact, obtain M. Zack's
t el ephone nunber and contact hi m sonetinme early,

late June or early July of 19947

A Yes, | did, but | can't renenber exactly
who gave ne M. Zack's nane. | do know that | did
talk to himprior to June 30th, | believe that was

the certified letter
Q | see.
A M. Zack had suggested that, to get a

record of this thing started, that we should send
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a certified letter.
Q And, that was the June 30th, 1994 letter
al so known as Exhibit 48 which you sent to M.

Crown on or about June 30th, 1994 by certified

mai | ?
A Yes.
Q I want to show you what's previously been

mar ked for purposes of identification as Exhibit
34. It's aletter, Alan H Shiner to David R
Shelton dated July 12th, 1994. And agai n, Madam
Hearing Oficer, 1'd like to confirmthat Exhibit
34 has been offered and admitted into evidence.
Showi ng a copy of that letter to Respondent, to
M. Shel ton.
HEARI NG OFFI CER:  That's correct.

BY MR KAl SER:

Q I ask you do you recognize that letter?

A Yes, | do.

Q Is that a letter you received from M.
Shiner on or about July 12th, 19947

A It is.

Q Thank you. Did that letter enclose on
t he second page a diagramfor a sound reduction or

acoustical encl osure?
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A Yes.

Q I want to now show you what's marked for
pur poses of identification as Exhibit 47. This is
a letter frombDavid R Shelton to Alan L. Shiner
dated July 21, 1994. | don't know that this has
previously been offered, Madam Hearing O ficer.

HEARI NG OFFI CER:  Thi s has been
i ntroduced, but not adnmitted into evidence.
BY MR KAl SER:

Q I show you that letter. Do you recognize
t hat ?

A Yes, | do.

Q What do you recognize it to be?

A It's a letter that | sent to Al Shiner
giving himadditional information that | had
obt ai ned from Trane.

Q And, Trane being the manufacturer of the
air conditioning unit at the Crown residence?

A Yes.

Q I note at the bottom of Page 2, you

i ndicate that carbon copies were sent to S. Crown

and G Zack. Is S. Crown Steven Crown?
A Yes.
Q Did you cause a copy of this letter,
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Exhibit 47, to be nmailed to Steven Crown on or
about July 21st, 19947

A Yes, | did.

Q D d you al so cause a copy of this letter
to be mailed to Geg Zack on or about that date?

A Yes, | did.

Q Did the letter that you sent to M.
Shiner also include a three page attachnent?

A Yes, it did.

Q Now, | note that on the, and I'm | ooking
at the third page of Exhibit 47, that there is
sone handwiting in the upper right hand corner
that indicates Trane engineering bulletin covering
RAUC series units. Do you know whose handwiting
that is?

A That's nmy handwriting.

Q And where did you obtain the copies of
this Trane engi neering bulletin?

A It was sent to me by Chris Seda at Trane.

Q And, were these 3 pages, the |ast 3 pages
of Exhibit 47, those portions that you've
identified as excerpts fromthe Trane engi neering
bulletin, were those attached to the carbon copy

of the July 21st 1994 letter that M. Crown was
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sent a carbon copy of?
A Yes.

MR. KAl SER. Madam Hearing O ficer, |
nmove for adm ssion into evidence of Exhibit 47.

MR CARSON: Your Honor, Exhibit 47 has
the same problemthat we've raised previously with
reference to other exhibits that have this
unaut henti cated and i napplicable Trane bulletin
attached. W know from prior testinony regarding
Exhi bit No. 99 that the bulletin was not even
issued at the time that this particular unit was
purchased and, therefore, it's not applicable and
not relevant. And, we're objecting to the
introduction of the letter and the attachnent for
that reason.

MR KAI SER Madam Hearing O ficer, it's
sinply not true that these 3 pages excerpted from
the Trane engineering bulletin are
unaut henticated. W had M. Seda cone in, in
part, for that purpose of authenticating these
portions of the Trane engineering bulletin. And,
you' |l recall that on Friday, M. Carson nade the
argunment that these things may be rubbish or

sonething of that nature. And, we said even if
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it's only rubbish, it still goes in to denonstrate
to the Board notice that M. Crown received on or
about July 21st, 1994. So, we think the objection
is without nerit and that the entire exhibit
shoul d be received. Again, that the Trane
engineering bulletin is not being offered for the
truth of the matter, but it's being offered to
show the Board what M. Crown had in his
possession in the latter part of July of 1994 so
that the Board can then judge the response made by
M. Crown.

HEARI NG OFFI CER: The objection is
overruled and the Exhibit will be admitted into
evi dence.

BY MR KAl SER:

Q Now, M. Shelton, I'd like to show you
what's been marked for purposes of identification
as Exhibit 107. And frankly, counsel, |'m not
certain you' ve seen -- |I'mcertain you' ve seen it,
I"mnot certain | have a copy for you. Exhibit
107 is a letter fromDavid R Shelton to M. A
St even Crown dated Septenmber 2, 1994. |'m show ng
it to counsel for Respondent. M. Shelton, again,

I''m showi ng you what's been nmarked for purposes of
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identification as Exhibit 107, the letter from you
to M. Crown dated Septenber 2, 1994. | want you

to |l ook at that docunent, tell me if you recognize
it?

A Yes, | do.

Q Wiat do you recognize it to be?

A It's a letter | wote to Steven Crown on
Sept enber 2nd, 1994.

Q Did you nmail that letter to M. Crown?

A Yes, | did.

Q Are the facts contained in that
letter--first, is this a true and accurate copy of
the letter that you mailed to M. Crown on or
about Septenber 2, 19947

A Yes, it is.

Q Are the facts set forth in this letter
true and accurate as of Septenber 2nd, 1994?

A Yes, they are.

MR KAl SER. Madam Hearing O ficer, we
woul d, at this time, nove for the adnmission into
evi dence of Exhibit 107, a letter from David
Shelton to Steven Crown dated Septenber 2, 1994.
And, we can arrange to have copies. |'mgiving

you the original here.
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HEARI NG OFFI CER:  Are there any
obj ecti ons?

MR, CARSON: No objection to 107.

HEARI NG OFFI CER:  Exhibit 107 will be
admtted into evidence.

MR DI VER Madam Hearing O ficer, if |
may take the exhibit, I'Il get copies nmade right
now.

HEARI NG OFFI CER: Thank you.

BY MR KAl SER:

Q M. Shelton, | now want to show you
what's been marked for purpose of identification
as Exhibit 45, a letter fromDavid R Shelton and
Robert S. Julian to M. A Steven Crown dated
Sept enber 14th, 1994. | ask you if you recognize
t hat ?

A Yes, | do.

Q What do you recognize it to be?

A It's a letter that Bob Julian and | sent
to Steven Crown on Septenber 14th, 1994,

Q Did you prepare that with M. Julian?

A Yes.

Q I's that your signature at the |ower |eft

hand corner or side of the docunent?
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A Yes.

Q Is this a true and accurate copy of the
letter that you sent to M. Crown on or about
Sept enber 14th, 19947

A It is.

Q Are the facts set forth therein true and
accurate as of Septenber 14th, 19947

A Yes, they are.

MR KAl SER  Madam Hearing O ficer, |
nmove for the admi ssion into evidence of Exhibit
45.

MR CARSON: No objection to 45.

HEARI NG OFFI CER:  Exhibit 45 will be
entered into evidence.

BY MR KAl SER:

Q Do you recall nmaking observations during
Sept enber of 1994 concerning the operations of the
Crown air conditioning systemand the outdoor air

tenmperature during the evenings of Septenber,

19947
A The tenperatures were starting to get
cooler in the evening. | don't recall specific

tenmperatures at the time, but they were getting

cool er and certainly bel ow tenperatures where we
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operated our air conditioner

Q Do you recall the range of tenperatures
which the tenperature fell during two evenings in
Sept enber of 19947

A I don't recall the specifics. | actually
recall specifics a year later, but | don't, at the
time | didn't think to keep a | og.

Q Al right. Well, when we get to 1995,
I"1l ask you for that conparison, thank you.

Q I want to show you what's been marked for
purposes of identification as Exhibit 20, a letter
fromA Steven Crown to David R Shelton and M.
Robert S. Julian dated Septenber 15th, 1994. |
want to show you that, M. Shelton. Tell me if
you recogni ze that?

A Yes, this is a letter | received from
Steven, though | didn't receive it until a nunber

of days later.

Q Do you recall approxi nately how many days
| ater?
A Yes, | recall specifically the letter was

post mar ked Septenber 21st and | received it the
23rd.

Q And, is this a true and accurate copy of
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a letter you received fromM. Crown in the latter
part of Septenber, 19947

A To the best of ny recollection, yes.

Q And, | note that there are sone, for
i nstance, underlines and marginalia on the first
page. Do you know whose handwriting that is?

A No, |'mnot sure where this--

Q | take it those were not on the origina
| etter you received fromM. Crown?

A No, they were not. They are not ny
not es.

MR CARSON: Can | interject here with an
objection and a proposal ? Exhibit Nunmber 44 --
oh, | guess it's alittle bit different, the
handwitten thing. |'m concerned about the
notations on Exhi bit Nunber 20 as affecting the
aut henti cation of that docunent. And, sonebody
was meki ng sone conmentary in the nargin on that,
and we don't know who. Exhibit 44 is one that's
not been marked up, of the same letter. It does
have a different P.S., and when | started to
interrupt here, | didn't realize the P.S. was
different.

HEARI NG OFFI CER: I have a concern al so
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about the marginal notes, but proceed, counsel.

MR. KAISER:. Here's a possible solution.
Perhaps we can create a hybred of 44 where we use
not only that Page 2 which has the handwitten
note which appears to be fromM. Cowmn to M.
Zack, but also then append to it Page 2 from
Exhi bit 20, which contains the handwitten note
fromM. Crown.

MR CARSON: Effectively redacting the --

MR KAl SER  Just taking off the cover
sheet .

MR. KAISER: My | use your copy of 44
for that purpose?

MR, CARSON: | need that copy of 44.

MR KAISER Let's see if we have that
copy. W nmy, Madam Hearing O ficer.

HEARI NG OFFI CER:  Let's go off the record
for just a mnute.

(WHEREUPON a 10-nminute recess was taken.)

AFTER RECESS

HEARI NG OFFICER: W' || continue at this
time with the testinony of M. Shelton.
BY MR KAl SER:

Q Thank you, Ms. Edvenson. As you recall
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before the break, we were tal king about, M.

Shel ton and counsel for Respondents, an
appropriate Exhibit 20. The initial exhibit

of fered contained certain margi nalia and
underlining which we were not able to identify the
aut hor of those marks. W now have a cl ean copy
of Exhibit 20, the letter fromM. Crown to M.
Shelton and M. Julian, and | would ask to
substitute into the record this clean copy of

Exhi bit 20 and offer Exhibit 20 for admi ssion into
evidence at this time.

MR, CARSON: | think that woul d be fine,
if | can just take a nonent and look at it.

MR. CARSON: Thank you. Can | have just
a monent to confer w th counsel?

MR KAl SER  Madam Hearing O ficer, |
note, for the record, that there's one bit of
mar gi nal i a, Page 2 of Exhibit 20 which, by
agreenment with counsel for the Respondents, |'m
now mar ki ng out so that what renmains is a
fascimle of the original letter fromM. C own
dat ed Septenber 15, 1994,

MR, CARSON: That revised Exhibit 20 is

acceptable to us, your Honor.
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HEARI NG OFFI CER  Al'l right. Then
Exhibit 20 will be entered into evidence.
MR. KAl SER.  Thank you.
BY MR KAl SER:

Q M. Shelton, 1'd like to show you what's
been marked for purposes of identification as
Exhibit 43, a letter you sent to village nanager
Dougl as W1 lians dated Septenber 27th, 1994. M.
Shelton, |'m showi ng you what's now been marked
for purposes of identification as Exhibit 43. |
want you to take a look at that, tell nme if you
recogni ze that?

A Yes, | do.

Q Wiat do you recogni ze that to be?

A Sonething is stapled --

Q Well, Exhibit 43 contains, in essence,
two letters. One is fromDavid R Shelton to
Vil |l age Manager Douglas WIlians dated Septenber
27th, 1994, and another is a letter fromyou to
M. Crown dated Septenber 27th, 1994. And, as
they address, as | understand it, the sanme issue
and are, in essence, a response to M. Crown's
| etter dated Septenber 15th, 1994 and previously

mar ked for purposes of identification as Exhibit

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

850

20, they have been joined as one exhibit and now
are before you as Exhibit 43.

A | understand. Yes, these are letters
that | sent to M. WIlians and to Steven Crown.

Q Did you draft these letters?

A I did.

Q And, are these both true and accurate
copies of the letters you sent to M. WIlians and
M. Crown on or about Septenber 27th, 1994?

A Yes, they are.

MR CARSON: |'mnot neaning to
interrupt, but I'mnot sure | heard correctly.
Was it Exhibit 22 that's now attached to 437

MR KAISER No, | was just offering by
way of explanation that the two letters which are
contained in 43, and maybe it would clarify the
record to call it 43 A which is the letter to M.
WIlliams, and 43 B, the letter to M. Crown and
the attachnents, yes.

MR, CARSON: And the letter to M. Crown
and attachments is Exhibit 22.

MR KAISER Is it also 22?

MR, CARSON: | believe so.

MR KAl SER Madam Hearing O ficer, can
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we confirmwhether, in fact, Exhibit 22 was, in
fact, a letter fromM. Shelton to M. Crown dated
Sept enber 27th, 1994.

HEARI NG OFFI CER:  Exhibit 22 is Septenber
21, 1995 letter fromM. Shelton to M. Crown.

And, it was admtted for |imted purposes.

MR KAISER |I'msorry, the date on
Exhi bit 22?
A 9-21-95.

HEARI NG OFFICER: It was admtted for
|imted purposes on July 1st.

MR KAISER May | take | ook at that
exhibit.

HEARI NG OFFI CER:  Sure.

MR, CARSON: | could use a look at it,
too, because |'ve got sonething el se marked as 22.

MR KAISER May | hold this out for just
a nonment? Thank you. Al right.
BY MR KAl SER:

Q Vell, if we may proceed, then, what you
have in front of you, M. Shelton, has been nmarked
for purposes of identification, and allow nme to
mark this one as such, as 43 A which is the

letter to M. WIllians, and 43 B, which is the
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letter to M. Crown. And | want you to | ook at
both 43 A and 43 B and tell nme if those are true
and accurate copies of the letters you sent to M.
WIlliams and M. Crown on or about Septenber 27th,
1994?

A Yes, it is.

Q And, | note that the letter to M. Crown
contai ned certain attachnents. Can you identify
for the Board what documents were attached to the
letter to M. Crown dated Septenber 27th, 19947

A Yes. There are two attachnments. One is
a copy of Al Shiner's July 5th, 1994 noise |eve
r eadi ngs.

Q And, on that, | note that there's sone
handwitten material at the bottom of that July
5th, 1994 letter. Do you recognize that
handwri ting?

A Yes, that's nmy handwiting. The second
attachnent is a 2 page excerpt fromthe Trane
engi neering bulletin that | received fromChris
Seda, and that | referred to a few m nutes ago.

Q And, were those attachnments part of the
letter that was sent to M. Crown on or about

Sept enber 27th, 19947
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A Yes, they were.

Q And you note that on the letter to M.
Wl lianms dated Septenber 27th, 1994, it indicates
inthe c.c. that a carbon copy of 43 A was sent to
M. A Steven Crown. Do you know whet her you sent
a carbon copy of Exhibit 43 Ato Steven Crown on
or about Septenber 27th, 994?

A Yes, | did.

MR KAl SER  Madam Hearing O ficer, |
nmove for adm ssion into evidence Exhibit 43, both
43 A and 43 B.

MR CARSON: No objection to 43 A and 43
B, your Honor.

HEARI NG OFFICER:  All right. The two
letters of Exhibit 43 will be entered into
evi dence.

BY MR KAl SER:

Q I want to show you now what's been marked
for purposes of identification as Exhibit 19.
It's aletter fromyou to M. Crown dated Novenber
9th, 1994. |'m showi ng you a copy of that, asking
you if you recogni ze that?

A Yes, | do.

Q What do you recogni ze that to be?
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A It's a letter | sent to Steven Crown on
November 9th. | faxed it to him
Q Is this a true and accurate copy of the

letter that you faxed to M. Crown on or about
Novenber 9th, 1994?
A It is.

MR KAISER | nove for adnmission into
evi dence of Exhibit 19.

MR, CARSON: Can we have a noment to
confer on Exhibit 197

HEARI NG OFFI CER:  Yes.

MR CARSON: Your Honor, we woul d object
to Exhibit 19 as containing hearsay. You'll note
that in the second paragraph of Exhibit 19,
there's a statement attributed to severa
unidentified real estate brokers, and we don't
have an opportunity to exam ne those unidentified
real estate brokers. And, it's clearly being
offered to show this problemthat the Sheltons
purportedly had as far as difficulty to sell this
home. And, it would be inappropriate to accept
thi s because of that hearsay.

MR KAISER It's being offered, once

agai n, to show what M. Crown knew and when he
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knew it, or what information was conmuni cated to
M. Crown when. And then, of course, collaterally
what did he do or what did he not do once he
obtained that information. It clearly was a
letter witten by M. Shelton, which was sent to
M. Cown. |It's true and accurate, it's part of
t he di al ogue between the Sheltons and the Crowns.
And frankly, regardless of the truth of the matter
asserted, it's an act that stands al one. The
drafting of the letter, the sending of the letter,
the accepting of the letter, that's an act
i ndependent, frankly, of the content. And while
it's not being offered for the truth of the matter
asserted, it's being offered to show what the
| evel and tone of conmunications between the
parties was in Novenber of 1994. And, for that
purpose, we'd nove for its adm ssion
HEARI NG OFFI CER:  The objection is

overruled and Exhibit 19 will be admtted into
evidence, but for the limted purpose of show ng
notice to M. Crown of M. Shelton's concerns.
BY MR KAl SER:

Q By way of explanation here, M. Shelton,

could you, is it true that in Novenber of 1994,
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you and your wife were talking with brokers about
possibly listing your home at 707 Ardsley Road in
Wnnetka, Illinois, for sale?

A Yes, we were.

Q Wiy were you considering listing your
honme for sal e Novenber of 1994?

A There were several reasons. One reason
is that we had been concerned for some tine about
the need for additional construction at the house,
an addition of our own. As | think | testified
| ast Friday, our original goal when we bought this
adult ranch house was to make it a house of
sufficient size for our family with two additions
as we could afford them W did the first in 1990
and were hoping to do the second | ater on.
However, having lived in the house through half of
our first addition, plus by the m ddle of 1994,
having |ived next door to the construction on the
Crown house for sone al nost 3 years, we were very
tired of construction and we were having second
t hought s about whether we wanted to |ive through
any nore of it. Therefore, selling the house
seened |ike a good alternative. But, that had

been a concern for a year or so at that point.
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The ot her things that had pushed us over the edge
insofar as deciding to sell the house had to do
with the CGrown air conditioner. The first was we
had had what, for us, was an unbelievably horrible
experience through the sumer and fall of 1994
with the noise, and were frankly at wits end.

And, at that point, even though there had been at
very | ate some communi cations about what was goi ng
to be done, it had been exceptionally slowin
comng in. And, the communications we had gotten
were very inconsistent with each other. And, we
were not at all confortable that there would be a
solution to this problem So, that was a serious
concern for us, and the reason that we thought it
woul d be better to get on with our |ives where we
didn't have to worry about it. The third factor
was that, to a great extent, | think one can say
that a home is as nuch on nmenories and enotions as
it is a physical structure. And, we had | oved our
house and | oved our nei ghborhood. But with this
battle with the neighbor, which we'd never, ever
had a problemw th a nei ghbor before, with this
battle with our neighbor and this concept, problem

with the noise, the basic joy out of living in
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that house had gone away. And for those reasons,
we had decided that it's best to get on with our
life and sell the house.

Q And, it was for that reason you nmet with
real estate brokers in |late Cctober and early
Novenber of 19947

A Yes, it was.

Q D d you subsequently list your house with
a real estate broker?

A Yes, we did. In February of 1995, |

bel i eve.
Q Do you recall the nane of that broker?
A The name of the brokerage firmwas Kahn

Realty, K-a-h-n, and the broker was Ann
Mont gomery.

Q I's that branch of Kahn Realty |ocated in,
where is it |ocated?

A It's located in WnnetKka.

Q Did you talk with Ann Mont gonery or
anyone el se at Kahn Realty concerning the probl ens
you had been having with the Crown air
condi tioning systenf

A W did, plus unfortunately when we were,

when we reached an inpasse in trying to work this

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

859

out directly with our neighbors and were forced to
go to the Village for help, it had become sonewhat
of a public issue. So, unfortunately, it was
common know edge that there was an air conditioner
probl em here. W also talked specifically with
her about it.

MR KAI SER  Madam Hearing O ficer, if
you can please let nme know what is the |ast
exhi bit nunber that we've used in this proceedi ng?

HEARI NG OFFI CER.  That's Nunber 107.

MR KAl SER So, any new exhi bit would
be 108.
BY MR KAl SER:

Q ' m showi ng counsel for Respondent what
I've just marked for purposes of identification as
Conpl ainant's Exhibit 108. It's a 3 page docunent
whi ch has presently been tendered to counsel for
Respondent in your response to interrogatories and
docunent production requests. It's a listing of
the Shelton residence with Kahn Real ty Conpani es.
Oiginal listing date on or about February 1,

1995. Showi ng you a 3-page docunment that |'ve
mar ked for purposes of identification as

Plaintiff's Exhibit 108. | ask you to review
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those 3 pages, tell me if you recogni ze that
docunent ?

A Yes, | do. This is information
pertaining to the listing of our house that we
supplied to the Crown attorneys in the
interrogatories.

Q I's that, where did you obtain that
i nformation?

A From our broker, Ann Montgonery.

Q And, are those true and accurate copies
of the information you obtained?

A Yes.

MR, CARSON: Objection, foundation--of
the copies he obtained? | w thdraw the objection.
BY MR KAl SER:

Q Are those true and accurate copies of the
docunent you obtai ned fromyour broker, Ann
Mont gomer y?

A Yes.

Q And, was it your testinony you |listed
your honme with Ann Montgonery in February of 19957

A Yes.

Q And, did you have a conversation with M.

Mont gomery and anyone el se at Kahn Realty
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concerning the Crowmn air conditioning unit?

A Yes, we did. We net with, | believe the
nane is Joe Cavol ek, 1'd have to check nmy notes to
be certain, but | believe Ga-v-o0-1-e-k, and Joe
is the nunber 2 person at Kahn Realty. W went
with Joe and Ann to tal k about the inplications of
the air conditioner problemfor our listing.

MR, CARSON: Your Honor, just can | raise
an objection in a prelimnary fashion in that
where this is going, obviously, is for us to hear
what Joe Cavol ek and Ann Montgonery had to say
about the air conditioning problem It's
obj ectionabl e hearsay and we're, we want to go on
record as soon as possible objecting to the
adm ssibility of that testinony.

HEARI NG OFFI CER:  Counsel , can you tell
us where you plan to go with this testinony?

MR KAISER Yes. Al I'dlike todois
establish that this was the |isting agreenent and
that as a condition to listing the Shelton hone
with Kahn Realty Conpani es, Kahn Realty asked that
Page 3 of the agreenent, air conditioner noise
rider, be attached to the listing and that this,

in fact, is a true and accurate copy of the rider
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that Kahn Realty placed upon the listing
agr eement .

MR CARSON: There is no authentication,
there is no ability to authenticate these Kahn
Real ty docunments with this witness, and that's al
i nadm ssi bl e hearsay, unaut henti cat ed.

HEARI NG OFFI CER: Al right. W've had
the production of the exhibit to the witness and
we've had the witness verify that the exhibit is
the itemthat he received fromthe reality.
Proceed.

MR KAISER | want to mark for purposes
of identification as 108 A, B, and C. And,
drawi ng your attention in particular to 108 C,
which is titled air conditioner noise. Wen did
you first see the page that's been nmarked as
Exhi bit 108 C?

A | actually drafted it just prior to the
listing of the house.

Q Wiy did you draft it?

A Kahn requested that | wite a description
of the situation with regard to the Crown air
conditioner as it related to our house.

Q What, if any, concerns did you have as of
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February, 1995 with respect to liability to future
purchasers of your home at 707 Ardsley Road in the
event that you did not disclose the problenms you'd
had with noise em nating fromthe Crown air

condi tioni ng systenf

MR CARSON: Object to that question as
calling for a conclusion. And, in this case, a
| egal conclusion as to what his liability would
be.

MR KAl SER  Excuse me, that's not what's
called for. | asked for M. Shelton's concerns.
He can have concerns regarding liability and
doesn't need to be a |l awyer to have those
concerns. That's all | want to know, did he or
did he not have concerns in February of 1995
concerning liability. |If he has a concern, then
I"lI'l lTay a foundation on the basis of his concern.
Al'though living in the United States in the 1980's
and 1990's, | think everyone has a basis for a
concern. But--

HEARI NG OFFI CER:  As to the objection
objection to the question that was asked, the
obj ection is sustained.

BY MR KAl SER
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Q M. Shelton, in February of 1995, did you
have concerns with respect to liability to a
future purchaser of your hone in the event that
you did not disclose or remain silent about the
probl ems you'd had in connection with the Crown
air conditioning unit?

MR. CARSON: Sane objection, and
believe it was the sane question

HEARING OFFICER.  I'Il permt the w tness
to answer. (bjection overrul ed.

A | had two concerns. The first that it
was nmy understanding that a new regul ati on had
been passed in Illinois fairly recently prior to
this, | don't know the exact date, that required
i ncreased di sclosure by home owners who were
selling. | also understood fromtalking with
counsel and Kahn that it was nmy understanding that
while this regulation mght not technically
requi re our disclosure, it, there was a sufficient
gray area that we m ght have sonme exposure if we
didn't disclose this.

The second concern | had was not
really a legal concern, sinply a question of

ethics. | didn't think it would be right to sel
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our house to someone knowi ng that there was this
problemw thout telling them about it.

MR. CARSON: Renew t he objection and nove
to strike the response. The witness started by
giving his interpretation of the status of
Illinois law with respect to the new statute, and
then he went on to tell us what opinions he
recei ved from Kahn Realty, whoever that is, and
counsel, unidentified, and it's hearsay and it's
i nappropriate, and we nove to strike the response.

MR, KAl SER. Madam Hearing O ficer,
again, we're not offering it for the truth of the
matter asserted, whether, in fact, there was a new
Il'linois regulation; whether, in fact, M.
Shelton's problemwi th the Crown air conditioning
systemfell into a gray area, those are not the
matters we're trying to prove here. Wat we want
to determne is what was in the Shelton's nminds in
February of 1995. What obligations did he
perceive, either based in law or in the area of
ethics and norality, that caused himto generate
the docurment that we're | ooking at, Exhibit 108 C
That's an entirely appropriate area of inquiry and

for testinony.
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MR. CARSON: There's no hearsay rule if
everything is introduced for the purpose of
establishing the state of mnd when it's obvious
that it's a subtrofuge. I1t's being offered to
prove, again, if his state of mnd is based upon
sone erroneous understanding of the law, howis
that erroneous understanding of the |aw even
rel evant or material to the proceeding?

HEARI NG OFFI CER:  Thank you, counsel

MR CARSON: Wuld it be okay if we
| ooked at the exhibit again?

Your Honor, if | can also make an
addi tional coment regarding the contents of the
Exhi bi t .

HEARI NG OFFI CER:  Proceed.

MR, CARSON: Exhibit 108 C contains a
nunmber of statenents that are a tota
contradiction to the evidence that we've heard so
far in this proceeding. It states here that the
unit commenced operation in the sumrer of 1994.
W' ve heard testinony that, in fact, it commenced
operation in the fall of 1993. It states that
deci bel readings fromthe unit indicated that

noi se levels were in excess of Illinois EPA
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standards. Wiile | don't think we have any direct
evidence in this proceeding to this point, | think
the Board is certainly aware that these EPA
standards are not applicable to units comuni cated
froma residence to another residence. It also
states that the enclosure was erected in January,
around the unit, was erected in January of 1995
when, in fact, the evidence is it was erected
sonetine |later, approximately April of 1995. |It's
not a reliable document, and there is no
opportunity for us to test this information
There's no opportunity for us to test the
informati on contained on this listing sheet
because it was all generated by sonebody at Kahn
Realty who is not available for cross exam nation.

MR KAISER | know, your Honor, or Madam
Hearing Oficer, that at this point, we're talking
sol ely about Exhibit 108 C, and we've not noved
for adm ssion of 108 A, 108 B or even at this
point, for 108 C. W're laying the foundation for
its adnission.

HEARI NG OFFICER.  All right. At this
poi nt the objection, which is with respect to

testinony proffered by M. Shelton, is overrul ed
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and the notion to strike is denied. | perceived
this testinony as adm ssible as a foundation for
M. Shelton's authorship of 108 C. | wll receive
this testinony.

MR KAISER |'ve lost track whether
there is a question pending. 1'd ask that Madam
Court Reporter find it and read it back. |If there
is not, then | can just proceed.

MR CARSON: As | recall, | interrupted
after the answer before your next question.

MR KAISER Al right.

BY MR KAl SER:

Q Now, with respect to 108 C, what is your
testinony concerning the authorship of 108 C?
Who, in fact, drafted what we're referring to as
Docunent 108 C?

A | drafted it, and disagreed with sonme of
t he Respondent counsels assertions about it.

Q The facts that he challenged in his
obj ection?

HEARI NG OFFI CER: The facts are not at
i ssue right now.

BY MR KAl SER:

Q Right. And, | ask did you draft the
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docunent we're referring to as Exhibit 108 C?

A | drafted it because our brokerage firm
said that we would have to have a discl osure of
this kind in order for themto |ist the house.
And, secondly, because | felt it was the right
thing to do, the ethical thing to do.

MR. CARSON: Re-raising the same
obj ection and nove to strike the response for the
sane grounds previously stated.

HEARI NG OFFI CER:  Mdtion to strike as to
the broker's statenment is granted.
BY MR KAl SER:

Q Did you show this Exhibit 108 C to M.
Mont gonery or anyone el se at Kahn Realty?

A Yes, | did.

Q Do you know whet her Kahn Realty was
willing to list your honme for sale with themin
t he absence of 108 C?

A It's nmy understanding they woul d not.

Q What was the basis for your
under st andi ng?

A A nmeeting we had with Ms. Montgonery and
M. Cavol ek to discuss the housing and the rel ated

noi se probl em
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Q And, do you recall what nonth and what
year that neeting took place?

A It was, to the best of ny recollection,
January of 1995.

Q After tendering a copy of 108 Cto, did
you, in fact, give Ms. Montgonery a copy of this
docunment we're referring to as 108 C?

A Yes, we did.

Q Wiat, if any, action did Kahn Realty take
with respect to listing your home once their
agent, Ms. Montgonery received a copy of the
docunment we're referring to as 108 C?

A They proceeded with the |isting.

Q Is 108 C a true and accurate copy of the
docunent you provided to Ms. Montgonmery prior to
Kahn Realty proceeding with the listing in
February of 1995?

A Yes, it is. | mght add that we did wait
to list the house until the enclosure was done so
that we could, in fact, say that it was conpl eted,
and M. Crown had indicated to us at a neeting
with the village officials in January of 1995 that
the encl osure was conpl et ed.

Q Thank you. Did you have any conversation
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with Ms. Montgonery at the tine that you provided
her with this docunment, 108 C?

A Yes.

Q Where did that conversation take place?

A There were several conversations as we
di scussed the listing, and then put it into
effect. W had the neeting with her and M.
Cavol ek at the Kahn Realty O fice in Wnnetka.
She al so visited our hone on nore than one
occasion, and we had phone conversations. And, at
various times during those conversations, we
tal ked about this disclosure, as well as other
aspects of the listing.

Q In January of 1995, did you form an
opinion as to whether a disclosure statement was a
necessary attachment to a listing agreenent with
Kahn Real ty?

MR. CARSON: Objection, calls for a
concl usi on.

HEARI NG OFFI CER.  Sust ai ned.

MR KAISER |'msorry, Madam Heari ng
Oficer, M. Shelton can't testify to his opinion
or belief in January of 1995?

HEARI NG OFFI CER:  Wyul d t he Court
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Reporter please read back the question?
(WHEREUPQN, the record was
read by the Court
Reporter.)

HEARI NG OFFI CER Thank you. My ruling
stands. | would like to ask counsel for
Conpl ai nants to use a | ess | eadi ng questi oning
styl e.

BY MR KAl SER:

Q Wiat, if any, opinion did you formin
January of 1995? What, if any, opinion did you
formin January of 1995 concerning the conditions
i nposed by Kahn Realty in connection with the
listing of your residence for sale?

MR, CARSON: Your Honor, again, |'m going
to object. What counsel is attenpting to
establish here is that Kahn Realty said, you have
to make this disclosure. W're not going to
accept the listing. |If that's what he intends to
prove, why don't they bring Kahn Realty here to so
testify? This is an inappropriate way to bring in
this testinmony. |It's also |egal conclusions.
W're dealing with the applicability of the

Il'linois Real Estate Disclosure Act, and why do we
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have to listen to a lay witness tell us what the
law i s through what sonme real estate broker told
hinP 1t's inappropriate and it shouldn't be
permtted.

MR KAISER If that argunment could
change the facts, then there might be a basis for
excluding it. But, the facts are, and I'm
offering this as an offer of proof, the facts are
that Kahn Realty did insist that M. Shelton
attach a rider to the listing agreenent. \Wether
that had an appropriate basis in lawor didn't is
not the question here. W're not litigating that.
What we're denonstrating is that there were
consequences to the persistent noise em nating
fromthe CGrown air conditioning unit. One of
t hose consequences was that when M. Shelton went
to list his home, the realtor insisted on a air
conditioning noise rider. Now, whether that was
wel | founded in |aw or whether M. Carson m ght
have advi sed the reality conpany to do ot herwi se,
that's what's irrelevant. But, it's highly
rel evant the fact that there was this requirenent,
and that M. Shelton abided by it.

HEARI NG OFFI CER:  The objection is

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

874

sust ai ned.

MR. KAl SER:  Madam Hearing O ficer, just
for the record, as a matter of proof, if M.
Shelton were allowed to testify, he would testify
that he had nmeetings with Ms. Montgonery and the
manager for Kahn Realty in Wnnetka, [llinois.

HEARI NG OFFI CER: | believe he has
testified to that already.

MR KAl SER Yes, | believe he has.
But, that the substance of those conversations
were that, in fact, a rider was a necessary
condition to listing his hone for sale. | believe
he's also testified that he drafted this rider
that he tendered it to Ms. Montgonery and that
after receipt, Kahn Realty did, in fact, list the
home for sale. Wth that, | nove for adm ssion
into evidence of Plaintiffs Exhibit 108 C

MR CARSON: W're objecting to 108 C
your Honor, that the witness has testified as to a
nunber of facts as to his perceptions at the tine.
The docunent itself, though, is hearsay. |It's his
purported summary of events that he gave to a
realtor for an unknown purpose, and it's

i nadm ssi ble hearsay. | stated earlier all the
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factual statenents we beleive to be incorrect as
wel | .

MR. KAISERT M response is it's not
being offered for the truth of the matter
asserted. We're not attenpting to prove, through
this, the facts contained therein. Wat we want
to establish is that in February of 1995, M.
Shelton drafted this docunent, tendered this
docunent to Ms. Montgonery of Kahn Realty, and
that upon receipt of this docunent, Kahn Realty
then listed the Shelton residence for sale.

HEARI NG OFFI CER:  Thank you, counsel

MR CARSON: May | make one ot her point
with respect to 108 C, your Honor?

HEARI NG OFFI CERL  Yes.

MR CARSON: It states in the closing
sentence, excuse nme for taking yours, | want to
show it to her, the |last sentence there, if
further attenuation is needed, additional steps
can be taken. There is no foundation for that
statement. This is just, | nmean, is this witness
now an expert in sound attenuation?

HEARI NG OFFI CER:  kay, thank you.

MR KAl SER If | just may point out,
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Madam Hearing Oficer, in fact nore attenuation,
additional steps were taken in the spring of 1996.
So, it's somewhat bizarre to argue that this is a
fal se statenent and, therefore, this docunent
shoul dn't be admitted when we've all sat through
hearings and know that they've scal ed back the air
condi tioning operations protocols in the spring of
1996 as additional steps to be taken to attenuate
sound.

MR CARSON: |I'mnot arguing the truth or
falsity of the statement. This w tness would be
permtted to nake that statenent here in this
heari ng on why should he be able to make that
statenment indirectly through that piece of paper.

MR KAl SER.  Madam Hearing O ficer, we
woul d stipulate that this docunent can be used for
the purposes of establishing a violation of any
noi se, of numerical noise standards established by
t he Board al ready.

HEARI NG OFFI CER:  The objection is
overrul ed. However, the docunent, Exhibit 108 C
will be admtted only for the Iimted purpose of
showing that M. Shelton authored it and provided

it to his real estate agent. |It's not admtted
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for the truth of any matter asserted in it.

MR, KAl SER: Thank you.

If I may

substitute, M. Carson, do you have a problemif |

substitute this copy of 108 C

better repair.

HEARI NG OFFI CER: Thank you.

BY MR KAl SER

It'sinalittle

Q Showi ng counsel for Respondents what's

mar ked for purposes of identification as Exhibit

7, it's aletter fromM. Shelton to the Wnnetka

Village Council dated January 16th, 1995.

believe it's been the subject of sone prior

testinony, though it's ny recollection that it's

not yet been formally admtted into evidence.

M. Shelton, |'mshowi ng you what's been

mar ked for purposes of identification as Exhibit

7. | ask you if you recognize that?

A Yes, | do.

Q Wiat do you recogni ze that to be?

A It's a copy of aletter that | sent to

the Village Council in January of 1995.

Q Is that a true and accurate copy of the

letter that you sent to the Village Council on or

about January 16th, 1995?
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A It is.

Q | note that there is a nunber of
attachnents to that letter. And, if we could just
show it to Madam Hearing O ficer.

HEARI NG OFFI CER: M. Kaiser, would you
remove the note that | placed on it?

MR KAISER Yes, |'d be happy to.
BY MR KAl SER:

Q | note that there are a nunber of
attachnents to this letter. Can you pl ease go
through and, for the Board's benefit, identify the
attachment s?

A Yes. The first attachnent is a 2-paged
excerpt fromthe Trane engineering bulletin
regardi ng noise levels of RAUC air conditioners
that we referred to in other docunments. The
second attachment is the copy of a petition that
we had nei ghbors sign during the summrer of 1994.
The third attachnment is a copy of the Al Shiner
noi se readi ngs of July 5th, 1994,

Q And again, on that attachnent, M.
Shelton, | notice that that contains--is that your
handwiting at the bottom of the page of the

Shi ner Associates letter?
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A It is. It's not the same notation that
was on the copy that we | ooked at a few m nutes
ago, but as the nonths progressed, | becane a
little nore | earned and, in the arcane area of
noise. And so, this was a little nore accurate
under standi ng of what | feel the facts were that |
note here. Al right. And, lastly is a letter
fromGeg Zack at the EPA to M. Shiner where he's
tal ki ng about the effects of the encl osure being
constructed by the Crowns.

Q And, were these attachnents all contained
inthe letter that you sent to the Wnnetka
Village Council on or about January 16th, 1995 and
identified for purposes of this hearing as Exhibit
77?

Yes, they were

Q I note that at the bottom of Page 4 of
that letter, there's a c.c. to an A Steven Crown.
Is that M. Crown the Respondent in this
pr oceedi ng?

A It is.

Q And, | see that there's a little
handwitten check beside his name. What, if

anyt hi ng, does that indicate?
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A That | did, in fact, mail the copy to
hi m

Q And the copy that you sent to M. Crown,
woul d that have contained the attachnments to the
letter as well, as well as the body of the letter
itsel f?

A Yes, it woul d.

Q And, is this a true and accurate copy of
the letter that you sent to the Village on or
about January 16th, 1995?

A It is.

MR KAl SER. Move for admi ssion into
evi dence of Exhibit 7.

MR. CARSON: W object to the adm ssion
of Exhibit 7, in particular attachnents which
include the irrelevant and i napplicable Trane
Bulletin, the blatant hearsay petition, the
recitation by this witness who is obviously not an
expert witness as to what deci bel readi ngs nean
and the letter from M. Zack as having no proper
foundation. The attachments to the letter are al
i nadm ssible. The letter itself directed to the
Wnnetka Village Council is of questionable

rel evance as well, and we're objecting to Exhibit

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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HEARI NG OFFI CER°  Counsel, can you i nform
me whi ch of these exhibits have al ready been
admtted as a separate exhibit?

MR KAl SER: The Trane Bulletin has been
aut henticated and adm tted through M. Seda. The
petition has been the subject of testinmony from
Conpl ai nant, Susi Shelton but not yet, to ny
knowl edge, been offered and admitted. The letter
of M. Shiner dated July 5, 1994 and except the
annotation at the bottomby M. Shelton | believe
has been admitted. And M. Zack's letter of
October 19th, 1994, to the best of ny
recol | ection, has been adnmtted.

MR CARSON: Can | respond to that?

HEARI NG OFFI CER: Yes.

MR CARSON: If this portion of the Trane
Bul l etin has been admitted, it has been as an
attachnent to a letter for a limted purpose. The
docunent itself has not been admitted into
evidence. The Petition, to ny know edge, has not
been adnmitted into evidence. M. Shelton's
comrent ary regardi ng what deci bel readi ngs nean

has never been admtted into evidence. And, if
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this letter that Geg Zack, that purports to be a
letter from Geg Zack dated Cctober 19th has been
admtted into evidence, 1'd |like to know what the
exhibit number is. 1'd like to verify it with ny

own notes because | don't recall that being the

case.
MR KAI SER Already. Madam Hearing

Oficer, | stand corrected by, certainly, M.

Carson's remarks. | believe he's correct that M.

Zack's letter of Cctober 19th, 1994 has not
previously been added. And, | believe, certainly
agree he's correct when he states the Trane
Bulletin has been adnmitted for a |imted purpose.
You'll recall the entire bulletin was the subject
of confidentiality between the Respondent and the
Trane Conpany on whether it was shown and was used
by M. Seda to authenticate these excerpts. The
entire Trane bulletin was, of course, not offered
and weren't admitted into evidence. Again, we're
| ooking to get this information in for the

pur poses of establishing what actions M. Shelton
has taken by way of seeking a renedy outside of
these proceedings. And again, it goes to notice,

what M. Crown knew, when he knew it, what he did
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or did not do with that know edge.

HEARI NG OFFI CER kay. 1'mgoing to
permt Exhibit 7 to be entered into evidence.
Wth respect to the Trane engi neering pages, the
sane limtations will apply as applied in our
previous exam nation of this exhibit. This wll
not be admissible for the truth of the information
asserted. Wth respect to the petition, that wll
be added as a petition, as evidence of a petition.
The sound test results of M. Al an Shiner are
already admtted, and the letter from G eg Zack
will be added as evidence that he was in touch
with M. Shiner related to this issue.

MR KAl SER Thank you.

BY MR KAl SER:

Q M. Shelton, | want to show you what's
been marked for purposes of identification as
Exhibit 35. It's a, | believe it's a 3-page
docunment which has as its cover a letter fromyou
to menbers of the Wnnetka Village Council, M.
Crown, M. Al Shiner. |It's dated January 21st,
1995. Counsel, | see you have a copy on your
tabl e here, 35, | apol ogi ze.

MR KAl SER Madam Hearing O ficer,
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per haps you coul d advi se nme whet her this has been
of fered and admi tted previously, or whether | need
to lay a foundation?

HEARI NG OFFI CER: 5 has been adnmitted
into evidence on July 1st.

MR CARSON: M notes indicate a limted
purpose of notice for Exhibit 35. |Is that
consistent with your notes, Madam Hearing O ficer?

HEARI NG OFFI CER:  Yes, it is.

BY MR KAl SER:

Q Do you recogni ze that docunment?

A | do.

Q What do you recognize it to be?

A It's a synopsis of the discussion that we
had with representatives of the Village, Steven
Crown and Bob Julian on January 17th, 1995, and Al
Shi ner was on the speaker phone a good part of
that conversati on.

Q Is this a true and accurate copy of the
letter that you sent to these addressees on or
about January 21st, 1995?

A It is.

Q And, did you enclose in that letter this

2- page synopsis of the January 17th, 1995 neeting?
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A I did. | mght also point out that in
Point 2 of the synopsis, was referring to Al
Shiner's point, this is where, what | based our
real estate disclosure statenent, that additiona
steps could be taken, this was the basis for that
st at ement .

Q | see. Did you, in fact, participate in
a neeting concerning the Crown air conditioning
unit on or about January 17, 1995 at the Wnnetka

Village Hall?

A Yes.
Q I note that at the top of the second page
of the docunment, you note people attending. |Is

that, in fact, an accurate summary of the persons
who were in attendance at the neeting?

A It is.

Q And, | see that M. Shiner is indicated
as attending by phone. Wat did you nean by that?

A He was not physically at the neeting, but
we did have a speaker phone in the conference room
and he was listening and talking with the group
via the phone.

Q Was one of the subjects discussed testing

of the air conditioning unit?
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A Yes, it was.

Q When you refer to testing, what are you
tal ki ng about ?

A Addi tional noise readi ngs.

Q What agreenents, if any, did you reach
with the Crowns concerning paynent for additiona
noi se readi ngs?

A W agreed that we would share the cost of
the testing.

Q Now, what, if any, agreenents did you
reach with the Crowns concerning the timng of
such tests?

A That we woul d test as, essentially, as
weat her permts.

Q Did you nake that sumary of the neeting
and the points discussed at the nmeeting on or
about the tinme of the neeting?

A I didn't.

Q And, as you review that today, is that a
true and accurate summary of the points in the
meeting, location, persons attendi ng and subjects
covered?

A Yes, it is.

MR KAISER | npve for adm ssion into
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evidence of Exhibit 35 without restriction.
MR. CARSON: No objection to Exhibit 35.
HEARI NG OFFI CER:  Ckay, thank you.
Exhibit 35 is entered into evidence without
restriction.
BY MR KAl SER:

Q I want to show you what's previously been
mar ked for purposes of identification as Exhibit
60, a letter fromAl an H Shiner to David Shelton
dat ed June 20th, 1995, asking you if you recognize
t hat ?

A Yes, | do.

Q Is that a true and accurate copy of a
| etter you received fromM. Shiner?

A It is.

Q Does that, in fact, sunmmarize the noi se
results that M. Shiner obtained in June of 19957

A Yes it does.

Q | believe Exhibit 60 has al ready been
admtted into evidence. |If it hasn't, | now nove
for its admi ssion.

HEARI NG OFFI CER:  Exhi bit 60 has been
entered into evidence.

BY MR KAl SER
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Q I want to show you what's been marked for
pur poses of identification as Exhibit 41, which I
bel i eve has been offered and adnmitted into
evi dence.

MR, CARSON: Can |, I'msorry to
interrupt, but can | just raise a question with
respect to Exhibit 60? |Is there a difference
bet ween 60 and 33? Looks like 33 is one that has
M. Shiner's signature on it and 60 does not.

And, | don't have a note as to whether 33 was
already in or not, but perhaps for the sake of
avoi ding duplication and so the record is clear
we can just put one or the other

HEARI NG OFFI CER: 33 was never introduced
inthis meeting. And, there are several nunbers
of exhibits that were pre-nunbered that have not
been introduced, and | will share with you ny
draft list of the exhibits during our next break
1"l get some copies of these. They'll assist
everyone, | think.

MR CARSON: But, for purposes of going
forward, then, we're working with 60 and not 33.

MR KAISER: That's correct. And, Madam

Hearing O ficer, do you have a copy of 60 now?
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HEARI NG OFFI CER: No.

MR, KAl SER: Allow me to provide you
with one.
BY MR KAl SER:

Q I want to show you what's previously been
mar ked for purposes of identification as Exhibit
41, a letter fromDavid R Shelton to A Steven
Crown dated June, 26th 1995. And, M. Shelton, |
show you Exhibit 41 and ask you if you recognize
it?

A Yes, | do.

Q What do you recognize it to be?

A It's a letter that | sent to Steven after
the June, 1995 noi se readings were conpl eted by
M. Shiner.

Q Did the letter contain certain
attachment s?

A Yes, it did.

Q Can you describe to the Board what those
attachnents are?

A The first attachment is a copy of the
June 20 letter fromAl Shiner with his results.
And, | have witten in nmy hand at the bottomthe

results of readings at, near lot |ines which M.
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Shiner neglected to include. And, | also noted
the dayti me standards.

The second attachment is a summary of
secondary kinds of issues that | thought should be
addressed. And, the third issue is a letter
regardi ng projections, what the encl osure woul d do
and conparing that to, in the way of reducing
sound, as conpared to what the readings, in fact,
were in June of 1995.

Q And, were those attachnents included in
the letter that you sent to M. Crown?

A Yes, they were.

Q On or about June 26th, 1995 and
identified as Exhibit 41. | note that the first
sentence states "The new encl osure has hel ped, but
it has not solved the air conditioner noise
problem™"™ Was that, in fact, your opinion as of
June 26th, 1995?

A Yes, it has.

Q Descri be again, for the Board, the sound
of the air conditioning unit as you experienced it
in your hone in late June, 19957

A Wien the unit commenced operation in the

spring of 1995, we were very di sappointed that the
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reduction in sound was not greater. |In fact, it
was to our ear, trying to recollect back to the
prior fall when the system had been operating, it
was a very mninmal reduction in the noise |evels.
During the night of the test, the noise test that
M. Shiner conducted, however, the cones that have
been testified to previously were renoved and
that, in fact, did lead to an inprovenent in the
sound | evel s.

Q So, up until the night of the readings,
the inpact on you was essentially the same as it
had been in 19947

A After the cones were renoved with the
encl osure, there was sone relief from sound.
However, it continued to present us with somne
quite serious problens. W continued to have
difficulty sleeping, even with our w ndows cl osed.
A particular drone penetrates through the w ndows,
even with the storns on, we continued to keep the
storns on and we could hear the air conditioner
It would wake us up. We continued to sleep with
the fans on and woul d sonetinmes sleep with ear
plugs. W continued to find the noise |levels too

hi gh in our backyard and patio, particularly later
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in the evening, and what, in our mnds, was a very

serious problem Qur son couldn't sleep in his

roomstill, he had to vacate that. And, as a

result of all those things, the | oss of sleep and

so on, we continued to have anxiety and stress,

think being tired, depressed, that sort of thing.
Q And, did you forman opinion as to what

was the cause of your loss of sleep in the sumer

of 1995?
A Yes, though with the cones off, the noise
| evel s were clearly reduced, it was still a

probl em for us sl eeping.
Q And, when you refer to it, what are you
referring to?
A The Crown air conditioner, the chiller
MR KAISER | nove for adnmission into
evi dence of Exhibit 41 to the extent it hasn't
been so noved and so received.
HEARI NG OFFI CER:  Exhi bit 41 was admitted
into evidence July 1st for a limted purposes.
MR CARSON: No. No objection to
Exhi bit 41.
HEARI NG OFFICER:  All right, thank you.

Exhibit 41 is entered into evidence w thout

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

893

restriction.
BY MR KAl SER:

Q I want to show you what's been marked for
pur poses of identification now and received into
evi dence as Exhibit 41. And, | want to direct
your attention to the 5th page, the section which
you' ve entitled Ot her Issues and dated June 26t h,
1995. Did you, in fact, create this docunent,
this attachnent, other issues, about that date?

A Yes.

Q And, | believe you just tal ked about the
noi se reduction gotten fromthe enclosure was mnust
| ess than expected. | note that in the Paren 2,
you note sound surges were not tested. What do
you nean by that?

A The tests were being conducted at 10: 00
o'clock or later on Monday evening. As a result,
we limted the test. In fact, this was limted to
a protocol that had been agreed to by M. Shiner
and M. Mautner, and that didn't include any
measur enent of the inpact of a conpressor cycling
on and off. And, those were the sound surges I
was referring to.

Q And what inpact had those sounds had on
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you and your famly?

A They were particularly disruptive, the
change in sound levels in particular woul d awaken
us or caused you to start if it were during the
day tine.

Q I note that at Paren 3, you note sections
that are sound levels, levels were tested. What
do you mean by that statenent?

A W' d been concerned from the begi nning of
this whole matter that particularly our son's
second fl oor bedroomwas directly overl ooking the
Crown air conditioner, and the enclosure that they
built did not have anything on top of it. As a
result, there was a direct line of sight fromhis
roomto the air conditioner and the noise |levels
weren't any |louder in our sound room they were
quite loud. And, unfortunately, that night, those
noi se levels were tested

Paren 4, sound pul sations, beatings
were not tested. What are you referring to by
sound pul sations?

A Particularly during 1994 and the early
part of 1995, one could hear increases and

decreases in the sound | evel s which |'ve used the
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term"beating" to describe them And, it's ny
understanding, | realize I"'ma layman, that that's
the result of different conponents of the Crown
chiller getting into and out of phase with each
other. It increases, then decreases. It's a

pul sating kind of rhythmto it and we could |isten
to that all night in our beedroom

Q Paren 5 shows frequency problens. What
are you referring to?

A | nmust say it was drawn up on sone of the
information that M. Shiner provided along the
way. Particularly, in our bedroom there seened
to be a particular drone that was very
bot hersome. M. Zack had thought that it m ght be
what he calls a discreet tone problem which
believe he alluded to in his testinmony |ast week.
It's a particularly low frequency at which the
frequencies on either side are nmuch |ower. And,
when that phenonenon happens, it can cause a
particularly irritating sound.

Q Wiere, if ever, have you experienced that
type of particular irritating sound?

A Qur bedroom

Q Wien you say your bedroom you're
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referring to your bedroomat 707 Ardsley Road in

Wnnetka, 111linois?
A Yes.
Q During what time franme did you experience

that especially irritating sound?

A During the evening hours when we're
trying to sl eep.

Q Di d you experience that during the sunmer
nmont hs of 19947

A Yes.

Q Did you experience that in the late
spring and early sunmer of 1995?

A Yes.

Q Duration of sound, Paren 7. Wat are you
referring to there?

A I was referring to the fact that in ny
experience, when people think of residential air
conditioners, they think of air conditioners that
are used on particularly hot days and not on days
when it isn't so hot. And, living relatively near
to the | ake shore, we have a | ot of cool days.
And, as a result, nost people that | know don't
operate their air conditioners at their hones

constantly. Even when they are operating, the
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units are frequently cycled off and may not run at
all during the night if things are cool ed down.
The Crown chiller is conpletely unlike that. It
essentially operates 24 hours a day for many
nmonths at a time.

Q Wthout interruption or relief?

A There, | should say there was a change
made sonetine in the spring of 1995, | think it
was ny inpression it was just prior to the Shiner
tests in June of 1995 where they reduced--back up
for a monment. They adjusted the systemcontrols
so that the systemdid not cycle on and off as
frequently as it had before. That, in fact, there
was sonme part of the systemthat was on absolutely
continually, and then other parts would kick on
and of f above that. But, | sort of |lost track of
where | was on the question there. That's
essentially what | nmean by duration of this thing.
Ri ght now, it operates continually.

Q Thank you. | want to show you now, |
want to back track just a bit and show you what
we' ve marked for purposes of identification as
Exhibit 37, a handwitten letter fromyou to

Steven Crown dated 5-19-95. Showi ng you a copy of
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that, ask you if you recogni ze that.

A Yes, | recognize this.

Q What do you recogni ze that to be?

A It's a letter that | sent to Steven
tal ki ng about the spring readings that we had,
noi se readi ngs that we had agreed to in our
meeting with Village officials in January, 1995.

Q Is that a true and accurate copy of the
|etter that you sent to M. Crown on May 19, 19957

A It is.

MR KAl SER Move for admission into
evi dence of Exhibit 37.

MR CARSON: Coul d we have just a
nmonent ?

HEARI NG OFFI CER:  Yes. Let the record
reflect that Exhibit 37 does not include any
readi ngs per se.

MR, CARSON: No objection to 37.

BY MR KAl SER:

Q Showi ng the w tness what's marked
previously for purposes of identification as
Exhibit 8, a letter fromDavid Shelton to A
Steven Crown dated June 16, 1995. Showing it to

the witness, ask you, M. Shelton, do you
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recogni ze that?

A Yes.

Q What do you recognize it to be?

A It's a letter to Steven that | wote
concerni ng the noise |evel tests conveying, |
think, sone frustration that it was taking himso
long to get themdone. And also conveying to him
that we were still having serious problenms wth
noi se | evel s.

Q Is that a true and accurate copy of the
| etter that you sent to M. Crown on or about June
6th, 19957

A Yes, it is.

MR KAl SER. Move for admi ssion into
evi dence of Exhibit 8.

MR. CARSON: No objection to 8.
BY MR KAl SER:

Q Showi ng counsel for Respondent what's
previously been marked for purposes of
identification as Exhibit 28. Showing a copy to
the witness. |It's a letter frombDavid R Shelton
to A. Steven Crown dated June 12, 1995. M.

Shel ton, do you recognize that letter?

A Yes.
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Q What do you recognize it to be?

A Aletter | sent to Steven concerning the
noi se tests and the fact that the noise continued
to be a problemfor ny famly.

Q Is that a true and accurate copy of the

| etter you sent to M. Crown on or about June

12t h, 1995?
A It is.
MR KAl SER: Move for adm ssion into

evi dence of Exhibit 28.
MR. CARSON: No objection.
HEARI NG OFFI CER.  All right.
BY MR KAl SER:

Q Showi ng the w tness, show ng counsel for
Respondents first a copy of a letter dated June
30th, 1995 fromA Steven Crown to David R
Shelton. | believe it's previously been offered
and admtted into evidence as Exhibit 40. M.
Shelton, | ask you to take a | ook at that docunent
and tell me if you recognize it?

A Yes, | do.

Q Wiat do you recognize it to be?

A This is a letter | receive from Steven,

actually received it in early July, saying that
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the results of the Shiner test notw thstanding,
they were not going to do anything nore about the
noi se.

Q What was your enotional response to the

recei pt of that letter?

A To answer the question, | need to back up
for just a nmonent, | think, to characterize ny
whol e mindset at the tinme. |'ve described, again,

t he physical reactions we were continuing to have
with the noise. By this time, | was also getting
very horribly frustrated and concerned about the
opportunity cost of what this thing was, this
whol e matter was doi ng, the anpbunt of time it was
taki ng, you know, the thought being essentially
that | have a terrific family and | have sonme

i nteresting business things going on, the world
has all kinds of things happening, the last thing
inthe world we need to do is to be tal king about
an air conditioner problem | was unbelievably
frustrated at the cost of not being able to do

t hose things because of having to deal with this
whol e matter. | kept asking nyself where could we
have done sonething differently so we hadn't

gotten to this point. | couldn't find anything.
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I was very scared of where this letter left us. A
line had been drawn in the sand the prior January
when they told us they would do no nore, and that
forced us to go to the Village. A line in the
sand was bei ng drawn agai n, which was going to
have to force us to go to Pollution Control or
sone kind of litigation. The thought of pitting
our resources against those of the Crowns in
litigation was, quite frankly, very scary to ne.

MR, CARSON: Objection to that |ast
comrent and nove to strike it. It's irrelevant
and it's prejudicial. It's clearly inappropriate.

MR KAISER It's responsive, Madam
Hearing O ficer, to the question asked, what was
his enotional response? It's just a genuine
reaction and appropriate testinony.

MR CARSON: It may be a genui ne
feeling, but it also is an attachnent to object
property into this proceeding that's never a
consideration for this Board or any governing
body.

MR KAISER It goes to the legitimcy of
this conplaint in so many regards as to what

caused himto finally take this step and to pursue
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litigation and to see it through. | think it

gi ves credance to all of his testinony concerning
the extent of the problem and the unreasonabl eness
and the interference with his life. And, this is
just one conponent. Granted, Respondent's don't
want to hear about, don't want the Board to
consider it, but it's something that was in his

m nd and is an appropriate consideration for the
Boar d.

HEARI NG OFFI CER:  The objection is
overrul ed. However, the witness' testinony with
respect to the financial resources of the parties
is not admssible for the truth of the matter
asserted.

A Finally, going through my mnd was a
grave di sappointnment that the Village hadn't been
able to solve our problem and a continued feeling
of utter hel pl essness that here we were, we were
precluded fromputting an addition onto our house
because it would nmake us closer to this noise
problem On the other hand, this thing was
clearly handi capping our ability to sell our hone.
And, it was clearly taking away the joy of living

in our home. Maybe the right adjective was
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despair, was in despair when | saw this. |
couldn't believe it was happening. So, that was
my reaction when I got this letter

Q I want to show you what's previously been
or perhaps not previously been marked, but --
wel |, previously been nmarked, | can't frankly
state whether it's been offered or accepted into
evidence, it's Exhibit 22, a handwitten letter
fromDavid Shelton to Steven Crown dated Septenber
21st, 1995.

HEARI NG OFFI CER:  That was entered into

evidence on July 1st for limted purposes.
BY MR KAl SER:

Q I want to show you Exhibit 22, M.
Shel ton, ask you if you recognize that?

A Yes, | do.

Q What do you recogni ze that to be?

A It's a note that | sent to Steven Crown
in Septenber after receiving his June 30,
believe it was, letter. Qur correspondence and
communi cati ons had dropped off nmarkedly. |In fact,
I"'mnot sure if we had any during that tine
period. However, the air conditioner was

continuing to run and I, in fact, did keep
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notations during this tinme period. There were
ni ghts when our thernoneter showed tenperatures in
the "30's, "40's and '50's when the air
condi ti oner was running.

Q Is that farenheit?

A It is.

Q Where is that thernoneter |ocated?

A Qut si de our current w ndow.

Q Have you ever had the opportunity to
observe the reading on your thernoneter outside
t he wi ndow at your residence at 707 Ardsl ey Road
in Wnnetka, Illinois and conpare the purported
tenperatures that you saw on your thernoneter with
those you heard on radio or television broadcasts?

A I've noticed over time that it seens to
be reasonably accurate, particularly within a mle
of the | ake shore. There's frequenly a fairly
| arge difference between the tenperature reported
at O Hare and Mdway and what it is at the | ake
shore. But generally, it's been reasonably
accurate. Certainly, | would think within plus or
m nus 5 degrees or so. But, which accuracy seened
sufficient to ne to continue to be nonplussed at

the fact that here it is with our thernoneter
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showi ng the '50's and the '40's even on a couple
of occasions the '30's, and the air conditioner is
runni ng.

Q And, when you say the air conditioner
again, just for precision, what air conditioner
are you referring to?

A The Crown chiller. And, | mght add that
it's been our experience that as it gets col der
the noise actually seens to be | ouder. Whether
that's because colder air transmts sound better
or not, | don't know what the phenonenon is. But,
that's our sensation. So, it particularly drove
us up a wall to have the system operating when it
was that cold. This particular letter, in
response to your question, | faxed to Steven in
Septenber. Susi, | was having a cornea transpl ant
and really needed to get sonme sleep. And so,
faxed this letter to him | don't know if he was
in his office to see it or not, but | in any
event, the air conditioner was not shut off.

MR KAl SER. Move for admi ssion into
evi dence of Exhibit 22 without restriction
MR, CARSON: No objection

MR KAl SER Madam Hearing O ficer, |
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woul d I'ike to show to counsel for Respondents what
I"'mmarking for purpose of identification as
Exhi bit 109. Tendering a copy to Respondent's
counsel and al so showing the original to Madam
Hearing Oficer. This is a certified copy of
portions of the Wnnetka Village Code pertaining
to free standing heating or cooling devices. As
I"msure you're aware, Illinois Revised Statutes
provide for judicial notice of village codes and
any nuni ci pal ordi nances. And, we would, at this
tinme, nmove for admi ssion into evidence of Exhibit
109.

MR KAl SER: The effective date, M.
El | edge, is January 17th, 1996

MR CARSON: If you don't m nd ny asking
23.35, that's pertinent here?

MR, KAISER: That's correct. That's
right.

MR, CARSON: Can we go off the record for
just a nmonent?

HEARI NG OFFI CER:  Let's go off the record
for a monent.

(WHEREUPON, the | uncheon recess was

t aken)
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AFTER RECESS

MR. DIVER Madam Hearing O ficer, back
on the record? | believe the last thing we were
tal king about were two identified exhibits, 108
and 110. 108 being a purported copy of the
Wnnetka Village Code and Plaintiff's 110 being a
purported copy of an ordinance--

MR, CARSON: 153- 95.

HEARI NG OFFI CER: Yes. And counsels,
woul d you pl ease note that on ny draft exhibit
list, the second entry 109 should read 110. That
was an inadvertent --

MR DIVER 110 should be for the
or di nance.

HEARI NG OFFI CER:  Yes.

MR Dl VER On reviewi ng these and
havi ng consi dered Madam Hearing O ficer's coment
as to whether or not an actual change was effected
and if so, what, by virtue of this ordinance, what
we' ve deternmined to do is to wait until we return
the next time for hearing and then present a copy,
a certified copy of the ordinance as it was before
bei ng anended and meke that as our |ast el enent of

proof in the case. Basically, the ordinance prior
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to amendnent.

HEARI NG OFFI CER: Al right. And, I
don't think we have any notion for the
i ntroduction of these exhibits into evidence at
this tinme, is that correct?

MR KAl SER. That's correct.

HEARI NG OFFI CER: Ckay.

MR Dl VER W'l bring those back as
the first item of business at our next hearing
date and nmake that as the |ast el enment of our
case.

HEARI NG OFFI CER:  Okay. We'll handl e
that as a prelimnary activity in August.

MR DI VER: The 19th.

HEARI NG OFFI CER:  19th. All right. M.
Kai ser, you wish to proceed with testinmony of M.
Shel t on?

MR KAISER Yes, if | my.

BY MR KAl SER:

Q Showi ng counsel for Respondents, having
previously shown counsel for Respondent's what's
mar ked for purposes of identification as Exhibit
111, 1'm showi ng a copy of that exhibit, which

states at the top, Plat of Survey, B.H Suhr and
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Conpany, Inc., that's S-u-h-r. Showi ng you this

docunent, M. Shelton, | ask you if you recognize
t hat ?
A Yes.

Q Wiat do you recogni ze that to be?
A It's a Plat of Survey of our hore.

Q And, that's your home at 707 Ardsl ey

Road, Wnnetka, Illinois?
A Yes.
Q Did you cause that survey to be

per f or med?

A Yes.

Q And, is this a docunent that's been in
your files?

A Yes.

Q Is this a true and accurate copy of the
survey you received on or about Novenber 6th,
1991?

A Yes, it is. I'mnoticing for the first
time that it does say one story brick residence.

I don't know if they're counting our second story
as one and a half story and, therefore, one, or if
it's two story. But, other than that, this is,

it's true and accurate as to what | received.
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Q Looki ng at where your one story, what's
identified as a one story hone, but in Novenber of
1992 was, in fact, a 2 story hone, does that, can
you confirm whether that indicates where your
residential structure is |located within your |ot
l'ines?

A Yes, it does accurately show that.

MR KAISER | nove for adnmission into
evi dence of Exhibit 111

MR. CARSON: No objection to 111

HEARI NG OFFI CER:  Number 111 is entered
into evidence.
BY MR KAl SER:

Q M. Shelton, 1'd nowlike to talk with
you a little bit about the subject that came up
during the course of M. Crown's exam nation
You'll recall that there was testinony from M.
Crowmn that at one tinme in, | believe it was the
Spring of 1993, you had offered to sell your hone
at 707 Ardsley Road to M. Crown. Do you recal
that testinmony during M. Crown's exam nation?

A Yes, | do.

Q Pl ease tell us the circunstances

surroundi ng that offer of sale?
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A By the spring of 1993, we were thinking
about the second phase of our addition plans.
However, we were also a little concerned that we
had, as | nentioned earlier, lived through a half
a construction project before and al so by that
time, we had been living next door to the Crown
construction for some year and a half. And, we
were a little concerned about going forward and
living through another project. The reality of it
was a little nore intimdating than the origina
t houghts about it scattered over the years. W
t hought that perhaps a better alternative would be
to find a house that had the remai ning things that
we felt we needed wi thout an addition. However,
we were concerned about selling the house on
Ardsl ey and goi ng out and | ooking for a new one
because of the risk and hassle of listing the
house for sale. W had, in fact, had a very bad
experience in 1989 when we bought the house at 707
Ardsl ey, we ended up with two houses for al nost a
year. And, that left a very sharp menory in our
m nds. And so, we were hesitant on the one hand
to go forward with construction. But, on the

other hand, to go through the effort of listing
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the house. As we tal ked about this, it came to
our minds that perhaps our neighbors, the Crowns,
though they weren't living there yet, mght be
interested in our house. They were obviously
undertaki ng a manmout h construction project that
was on, for the size house, a relatively snal
pi ece of land. And so, it seened that they would
be an obvi ous possibility of soneone who m ght be
interested in buying our house without us having
to go through the risk and hassle of listing it.
So that | called Steve and told himabout it. He
asked what we woul d be asking for the house. |
told himthat | would need to talk with sone
brokers to get an idea and would get back to him
I did that, | got back to himw th an indicated
value. Hi s reaction was that while that m ght be
a fair value with a house on it, they would be
|l ooking at it as vacant land and it would not be
worth nearly as much to them There was a big
difference. And so, | said | conpletely
understand, and that was the end of it. W never
broached the subject again.

Q Now, | want to talk about an issue that

cane up during the course of your wife, Sus
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Shelton's, testinony and that is the decision you
and Susi made in January of 1996 to relocate your
famly to the State of Chio. Can you please
describe for us the considerations that entered
into your decision to locate your famly to the
State of Chio in January of 19967

A Yes. If | can previously back up, I'm
President of a conpany called Montgonery Shelton &
Conpany. | have two partners in the business, and
we have, over the years, acquired sonme different
busi nesses. Wen | say we, the principals along
with sonme other investors. One of those
busi nesses is a conpany cal |l ed the NEEF Conpany
and it's located in Geenville, Chio,
manufacturers and markets directly to school s,
awar ds product letters, banners, school jackets,
things of that sort. | played the role of CEO of
the conmpany since we acquired it in 1987. Since
1991, | have, in fact, spent a lot of tine with
the company meking 3 to 4 trips per nonth to the
conpany of 1 to 3 days at atine. In the fall of
1995, the Board of the conpany asked if | would
step in full time as its Chief Operating O ficer,

as well as the CEO of the business. And, the
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expectation was that | would do that for a year
and a half, by which time we would recruit a new
President fromthe outside. | agreed to do that,
with the realization that this would require sone
increase in ny commuting to nake, to being a
regul ar weekly event going down on Monday norni ng,
com ng back on Thursday night was the expectation
that we had. After talking this over with Susi,
my wife, we concluded that the commuting is
certainly not desirable. On the other hand, it's
certainly been manageabl e for the years since
we've been doing it in 1991. And, the idea of
nmoving the famly, taking the kids out of schoo
m d year and causing all that dislocation is
sonething that we didn't want to do. So, on

bal ance, those things al one considered, we woul d
have continued with the commuting for the extra
year and a half. However, the toll of all that's
gone on regarding the air conditioner, the noise
and all of the anguish that's gone on in trying to
get this problemresol ved has taken a toll
serious toll, particularly on ny wife, who's been
at horme nost of the tine during the day, as well

as evening, and had to bear the brunt of it. And,
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as we tal ked about it, we concluded that, you
know, it mght be good for all of us to get away
fromthis, totry to relieve sonme of the stress
So, with that thinking, we decided that we'll go
ahead and nove down to Chio for the year and a
half. And, that's the reason for the rel ocation.

Q And then since January of 1996, you and
your fam |y have been residing in the State of
Chi 0?

A W' ve been, Montgonery Shelton & Conpany
still has its office in Wnnetka. M office is
still there. W've rented our home in Wnnetka to
tenants. W have rented a hone in Geenville for
that 18 nmonth period, and have been |iving down
there for that tine period.

Q How have your children adjusted to the
nmove?

A The nmove has not gone well for our
famly. |It's been nmuch nore difficult than we had
realized. There's been considerable culture shock
i nvol ved. Al'so, | think taking the kids out of
school m d year nmade things quite a bit nore
difficult than we had expected they would. As a

result, our kids are, in varying ways, struggling
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quite badly. And, we have essentially concl uded
that we need to cone back to Wnnetka to get them
back into school here sooner rather than later.

W' ve al so, by the way, been quite disappointed in
the quality of the schools in Geenville. W knew
that they weren't terrific schools, but due to a

| ong period of financial problens they are, in
fact, quite disappointed. So, we're planning, as
of right now, to relocate back to Wnnetka prior
to the start of this com ng school year, the
1996-97 school year, and we'll have to nake
tenmporary housi ng arrangenents until our |ease on
our house is termnated next spring. And, | wll
resume commuting at that tine.

Q M. Shelton, have you, we're referring in
your testinony towards the latter part of the
morning to the lost opportunity costs that this
whol e air conditioner problemhas caused you to
incur. Could you again describe for the Board
what you nean by |ost opportunity or the
opportunity cost, what that concept nmeans to you?

A Yes, there are two aspects of it. One is
very difficult to quantify, and it has to do with

the pain and suffering in a situation like this
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and the distraction, |oss of sleep, tiredness,
that sort of thing which can reduce your
effectiveness. And, whether that be in business
or famly matters, that has a cost to it. And,
don't know how to quantify that. However, we have
made sone effort to determine the other kind of
opportunity cost which has to do with actual tine
you had to spend working on the problemas opposed
to doing other things. W didn't keep a detail ed
log all the way through this, we had no idea it
was ever going to cone to all of this. However,
we have gone back and can reasonably estimate that
for specifically identifiable kind of time, it's
excluding the hearing tinmes and so on, the trave
tinmes here, so on, the food, 400 hours and | would
guess that that's, you know, only a small part of
the time that we spent on this, nmy wife and
toget her since this has been going on

Q So that nunber, 400 hours represents tine
you and Susi have spent?

A Going to neetings, witing letters, going
to the sound readings, preparing for things, that
sort of thing. And, again, | didn't begin to

count the nunerous phone calls and that sort of
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thing, or contenplation tinme that went into this.
The research time, you know, in addition to the
Trane people here in Chicago, | talked to Trane
engi neers at the production plant in Tennessee.
I've talked to the air conditioning refrigeration
institute, | talked to U S. EPA | talked to the
Illinois EPA. | didn't count all of that tine.

Q You did not count that tinme, is that your
testi nony?

A Certainly not all of it. [|'d have to go
back and ook at it in detail, but nost of it |
certainly didn't count.

Q I's it my understandi ng you excl uded from
that total the tine spent in hearing?

A Yes.

Q And have you, in fact, been present
t hr oughout the hearing?

A | have.

Q Are you aware of the current operationa
instructions for the Crown air conditioning unit?

A Yes, | am | was present at the readi ngs
a coupl e of weeks ago when they tested the system
with those operating instructions.

Q And, what is your understandi ng of how
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the systemis to operate currently?

A It's ny understanding that it's geared
for one conpressor, | believe it's the 10 ton
conmpressor, to operate along with one or possibly
two fans between the hours of 10:00 p.m and
either 6:00 or 7:00 a.m, |'ve forgotten exactly
whi ch.

Q And, do you have an opinion as you sit
here this afternoon, as to whether that would be
an effective remedy to the noi se probl emyou' ve
been enduring for in excess of two and a hal f
years now?

MR CARSON: Objection to the formof the
question, and also it's calling for a concl usion.
HEARI NG OFFI CER Can you rephrase the
guestion?
BY MR KAl SER:

Q Do you have an opinion, as you sit here
this afternoon, as to whether the operating
instructions that you have just described wll
cause a reduction in noise fromthe Crown air
conditioner that will be sufficient to allow you
to sleep at night.

MR CARSON: Sane objection.

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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HEARI NG OFFI CER.  Sust ai ned.

Do you have an opini on concerning these

proposed operating instructions that are

currently in place?

MR, CARSON: Sane objection. It's calling

for an opinion.

MR KAISER A witness who is capabl e of

rendering an opinion. | don't understand that as

a basis for objection.

HEARI NG OFFI CER: Sust ai ned.

BY MR KAl SER

Q

Were you present during these sound

readi ngs taken by Greg Zack in the latter part of

June,

A

> O >» O

1996.

Q
A

Q

19967

Yes -- in the latter part of 1996 or--
Yes, wasn't that June, late June of 19967
Ch, late June.

Late June of 1996.

I"msorry, you said the latter part of

Yes.
Yes, | was.

Did you have an opportunity to listen to

the sound em nating fromthe Crown air conditioner
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during that evening in |l ate June, 19967

A Yes, | did?

Q At what different |ocations on your
property and on the Crown property did you have an
opportunity to hear the sound fromthe air
conditioning unit in late June, 1996?

A During the course of neasurenents, we
were noving around the perineter of the air
conditioner, the chiller primarily on the north
side. The readings thensel ves were taken directly
north of the chiller. There were then sone
readi ngs done on our property at the sout heast
corner of our house. So, | listened fromthere as
well and | al so wal ked out into our back yard and
pati o.

Q Can you describe for the Board how t he
sound that you heard in late June of 1996 conpares
to the sound you had | ast experienced on your
property in October or Novenber of 1995?

A The, it's very difficult with the gap in
time to make a direct conparison. | found the
sound | evel to be very troubl esone, and as |
wal ked around ny backyard, that's the dom nant

sound and in the past found nyself being
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compl etely envel oped in the sound. It's, as far
as | can tell, not a great reduction. 1 did not
have the opportunity to go to the second fl oor
that evening, but certainly M. Zack's tests
showed, the sound | evels at the second floor, even
at this one third operating condition, are
extraordinarily loud, and that would continue to
be a very serious problem |In fact, as | recall
the readings, they were well above the daytine
readi ngs, let alone the nighttine readi ngs 60 feet
away fromthe chiller. It wuld also be, with
this limted operation, which was well in excess
of both nighttime and dayti nme standards, be very
concerned about the fact that they are only

tal king about this limted operation between 10: 00
p.m and 6:00 or 7:00 a.m in the norning, which
nmeans that we'd have to endure the full force of
the machi ne during the evening hours when we'd
like to be out on the patio enjoying an evening
dinner and so on. And, during the early norning
hours when, particularly on the weekends, our kids
would like to sleep in and so on. That would
certainly be inpossible after that kind of an

operating regine. Plus, as M. Crown
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acknow edged, they and M. Mautner, they can't
conmt that this is a workable solution and
certainly they don't know what will happen if
there are a |l ot of people in the house and they
have a party. Can that limted operation cool the
house? They frankly don't know. Furthernore,

what woul d happen if they were to sell the house
or there were guests there when they weren't, and
they got too hot, would they turn on the unit, you
know, it's just not a pernmanent solution, it's
not hi ng that they can guarantee. | think it would
be a presunption for continued strife because it
can't be policed. It's just not a pernmanent

sol uti on.

MR, KAl SER  Thank you, M. Shelton, |
have no further questions at this tine.

MR, CARSON: Can we take just a few
m nut es?

HEARI NG OFFI CER:  Yes, | believe we have
cone to the conclusion of the Conplainant's case
in chief.

MR Dl VER Madam Hearing Officer, with
t he exception of the docunents that we indicated

that we would attenpt to put on during, at the
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very close of our case, the only other matter that
remains, and |I'm not sure procedurally how exactly
Madam Hearing O ficer would like to do this, but
there's a matter of interrogatory answers that we
woul d like to have the Board consider that as
interrogatory answers which were filed by M.
Crown, as well as the request to adnit facts that
wer e served upon Defendant and were unresponded
to. W would nmove to have both those consi dered
by the Board, if such a notion is necessary, to
all ow the Board to consider those docunents which
are already to be reported.

HEARI NG OFFI CER: | believe those have
been filed with the Board and that includes
responses that Respondents counsel nmade on behal f
of Respondent.

MR Dl VER | believe that the requests
to admt were filed and there were objections to
certain of them

HEARI NG OFFI CER Okay. Let's go off
the record for just a couple of mnutes, then

(WHEREUPON, a short recess was
t aken.)

HEARI NG OFFI CER: Back on the record, and
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we' Il have the cross-exam nation of M. Shelton at
this point in tine.

CROSS EXAM NATI ON
BY MR CARSON

Q M. Shelton, if | understood your
testinony correctly you're the Chief Operating
Oficer of a conpany that's based in Geenville,
Chio, is that correct, sir?

A Yes.

Q And, | think you indicated it was to be a
one and one half year ternf

A Yes.

Q And, has that been committed to any sort
of Board resolution, the one and one half year
tern®

A | don't believe that the specific term
was in the Board resolution. | don't believe, |'d
have to go back and | ook at the Board resol ution.

Q But, you understood it was to be a term
of one and one half years, though, is that right?

A Yes.

Q And, has the successor been naned yet,
sir?

A No, he has not.
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Q Ckay. Now, you said on direct
exam nation that you' re planning to nove back to
W nnet ka before the commencenent of school in the
fall of 1996, is that correct?

A W' re about 95, 96 percent determ ned
that that's what we will do, yes.

Q So, you're not 100 percent sure at this
tinme?

A Until we've actually done it, | suppose
there's al ways sone possibility that we won't, but
we are essentially there. W just have to nmke
sure that the kids can get into the Wnnetka
School system we can get that back on track
We're in the process of doing that right now

Q In fact, at one tinme you have stated,
haven't you, that we're planning to stay in
Geenville, Chio into 19977

A | don't believe | had said that.

Q Did you ever plan to stay in Geenville,
Chio into 19977

A W have never planned that. |It's
possible that it could have extended beyond t hat
for an extra year or so. But, certainly that was

never our plan. The year and a half revol ved
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around the end of the school year.

Q D d you ever state that you planned to
return to your hone in Wnnetka after March of
1997?

A After March of 199772

Q Yes, sir.

A Qur plans were after June of 1997, the
| ease on our house in Wnnetka expires in June of
1997, as does the | ease that we have on the house
in Geenville expires in June of 1997

Q | see. You have a | ease on your hone in
Wnnetka. It's being occupied by sone tenants,
right?

A Yes.

Q And, another lease in Geenville, Chio
pursuant to which your famly is now occupying
your hone there, right?

Yes.

And, both | eases expire in June of 1997?

> O >

Yes.

Q Yet, you stated on direct exam nation or,
and is corrected by you now that you're 96 or so
percent sure that you're going to be returning to

W nnetka in 19967
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A Yes.

Q And has that been sonething that has come
up recently as far as your plans?

A W' ve tal ked about it for a nunber of
weeks as a possibility. Things have not gone wel |
for our kids at Greenville Schools academ cally.
W' ve been very disappointed in the schools and
enmotionally our daughter, in particular, is having
a very serious bout with depression, and our
youngest son needs sone particular help that he
just can't get.

Q M. Shelton, excuse ne. | don't want to
interrupt you, but ny question was really pretty
straightforward. Have you recently arrived at
this decision, this 96 percent sure decision to
come back to Wnnetka in 19967

A In the | ast week or so, yes.

Q So, if you had said in March of 1996 t hat
you were planing to stay in Greenville, Cnhio for

anot her year, that statenment was accurate at that

tinme?
A As of that tine, correct, yes.
Q | see. It's only right on the verge of

this hearing, in fact, that you've deterni ned that
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maybe we'll conme back to W nnetka?

A I can assure you that it has nothing to
do with this hearing, if that's what you're trying
to suggest.

Q Isn't it the case, sir, that you may, in
fact, never nove back to W nnetka?

A Exceptional ly unlikely.

MR KAI SER Objection, argunentative.

A We've lived in Wnnetka since 1979, which
is alnost 20 years. This is our home. W
consider it to be our hone. | think | explained
our reasons for noving which, in fact, had |argely
to do with getting away froma very difficult
situation. It hasn't worked out. It's been very
difficult for the kids, we're trying to rectify it
for the kids.

Q As | understand it, your reasons for
nmoving, you felt that the reasons were so
conpel l'ing, you actually took your kids out of
school md-year, is that right?

A Yes.

Q This was in February that you noved to
G eenville, Onio?

A January.
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Q January of which year?

A 1996.

Q Ckay, January of 1996, you took your kids
out of school, noved to Geenville, Chio. Was the
annoyance fromthe air conditioner particularly
difficult in January of 1995?

MR KAl SER oj ection

2

DVER O 19967

MR CARSON: 1996, excuse me 19967?

A The anticipation of noise in the spring
and sumrer of 1996, anticipation in January of
1996 and the strain of the whole situation, trying
to get this thing resolved has placed on our
famly was sufficient to nake us nove, yes. The
air conditioner obviously wasn't running in
January of 1996.

HEARI NG OFFI CER:  Okay. M. Shelton,
woul d you please try to answer the question, only
the question that's asked and as succinctly as
possible. And also, if an objection is raised,
pl ease wait to answer the question until the
obj ection has been resol ved.

A Yes, ma'am

HEARI NG OFFI CER:  Thank you.
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BY MR CARSON

Q So ny understanding is correct, M.

Shel ton, that your kids were taken out of schoo
md year and the famly relocated to Chio at a
time when the air conditioner wasn't operating?

A Yes.

Q And, based on your own experience, it
woul d be as the warner weather would arrive in
spring time that you woul d expect the air
condi tioner to begin operation, right?

A Yes.

Q So, the kids could have, in fact,
virtually conpl eted the school year before and
have noved before the air conditioner even was
started, isn't that the case?

MR KAI SER  Objection, argunentative.

MR, CARSON: | don't know what's
argunmentative about it. It's a pretty
strai ghtforward question

MR KAISER It's a question that can be
witten into Respondent's briefs and doesn't
really require an answer. There's nothing within
M. Shelton's particul ar know edge that nakes him

nmore credible in responding to that question than
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anybody on the planet would be. Its essence is to
argue facts and to elicit clarification or
addi ti onal information.

HEARI NG OFFICER: | find the question
calls for a rather hypothetical answer, and so |I'm
going to sustain the objection
BY MR CARSON

Q Wien was it that you entered into the
| ease for, to let out the Wnnetka home?

A I don't recall the exact execution date,
but the | ease commenced in February. Either the
1st or the 15th, I'mnot certain as | sit here
today, one of those two dates.

Q And, that would be this year, 19967

A That's when it comenced, yes.

Q And, is it correct that the present

tenants are not aware of the air conditioner

i ssue?
A No, that's not correct.
Q Is it a correct statenent that your

tenants are not aware of history with air
condi tioner?
A They are aware of sonme of the history of

the air conditioner at this point.
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Q Ckay. What point are you referring to,

sir, today?

A No. Prior to the noise readings in late

June, we copntenpl ated havi ng sone readi ngs done

fromour lot line. And to that end, we found it

necessary to tell themthat there had been

concerns with the neighboring air conditioner and

we were trying to get those resol ved.

That was at what point,

January of 1996.

> O >» O

Yes.

sir?

So, within the last four weeks or so?

MR KAISER Objection to this whole line

of questioning and nove to strike.

rel evancy as to when the tenant

There is no

becane aware or

whet her the tenant becane aware of any issue.

mean, what does it go to? Wat

i ssue that's

critical to the resolution of this conplaint is

addressed by this line of questioning?

MR CARSON: What the condition of the

sound em ssions were fromM. Crown's property in

the sumer of 1996 is the very essence of what

we're here to gather evidence for the Board to

det er m ne.
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MR. KAl SER:  And how does the know edge,
if I may, how does the question asked bear upon
the objective or even subjective apprehensi on?

MR CARSON: I'minterested in having the
Hearing O ficer's ruling or answering the
gquestions the Hearing O ficer m ght have.

HEARI NG OFFI CER.  Counsel , where are you
going with this line of questioning?

MR CARSON: Well, we heard fromthis
wi tness on direct examination and fromhis wfe
that they took it upon thenselves to informthe
whol e nei ghborhood, representatives of the
Village, and anybody else that would |isten, come
over and listen to the noise of this air
conditioning unit. And, | think it's relevant
whet her they found it appropriate to informthe
tenants that were going to be occupying the very
prem ses where it's unlivable for this man's
famly.

MR KAl SER. The rel evance has to be
determ ned. How does it bear on one of the issues
at question? |If his sole purpose is, you know, to
cast dispersions on David Sheltons's character or

to badger M. Shelton while he's here this
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afternoon, | nmean, | guess | see how the question
is effective in that regard, as to whether it
provides the Board with informati on essential to
resolution of this issue, | don't see the
rel evance, and | don't think counsel's
denmonstrated it.

MR CARSON: |'Ill concede it's for the
purpose of discrediting the witness' testinony.

HEARI NG OFFI CER The objection is
overruled and the notion to strike is denied. The
guestioni ng may proceed.

A Coul d you repeat the question, please?

HEARI NG OFFI CER: Do we have a standing
guestion?

MR CARSON: | thought we did, but I'm
not sure.

(WHEREUPON, the record was
read by the Court Reporter)

HEARI NG OFFI CER:  The record shows t hat
the answer to question was given. You may
proceed.
BY MR CARSON

Q M. Shelton, is it correct, then, that

you did not deemit appropriate to informyour
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prospective tenant of the history of the Crown air
conditioner before they entered into this |ease
with you?

A We, in conjunction with Kahn Realty, who
is our listing agent on the rental, concluded that
it was not necessary.

Q So, the answer to ny question is no, you
didn't deemit appropriate to do so?

A Correct.

Q Now, as | understood your testinmony this
nmorni ng, you feel that it was your ethica
obligation to nmake a specific disclosure regarding
t he nei ghbors air conditioner noise in connection
with your efforts to sell the house, did
understand that correctly?

A Yes, you did.

Q But, you didn't feel any such ethica
obligation in entering into an 18-nonth | ease for
your hone, is that right?

A Yes, there were two differences. The
first difference is that the Pollution Contro
Board conpl aint had been filed sone nonths
earlier, and we had a hearing date that we felt

confortable was going to have this thing resol ved
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prior to the cooling season for 1996. Secondly,
we were tal king about a relatively short term
rental as opposed a pernmanent purchase property.
And, those two factors together caused us to
conclude that on bal ance, it was not necessary to
make this disclosure on the rental

Q You concluded that it wasn't necessary or
appropri ate?

A In conjunction with Kahn, yes.

Q I have a nunber of exhibits that | want
to refer to. Are the original exhibits here,
or --

HEARI NG OFFI CER: | believe | have nost
of them if counsel for Conplainant could bring
forward the others that were all owed.

MR KAISER W'Ill put in this stack
everything that we used this nmorning. Sone are
duplicate copies that have been adm tted, but just
so there is no question. And, we can sort it out
before the close. Thank you

MR CARSON: Of the record for just a
nmoment so we can work out the exhibits.

(Of the record)

BY MR CARSCON
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Q M. Shelton, this is Exhibit Nunber 49
and you identified this earlier as a letter that

you sent to Steve Crown in Cctober of 1993, right?

A Yes.
Q If | can just get a little history, prior
to your sending this letter, this came, | don't

know, al nost four weeks after the initia
operation of the air conditioner unit, which
think you testified was Septenber 13th of 1993,
right?

A If that's the date, yes

Q And, as | recall your testinony, you and
your wife were watching the news, it was 10:00 or
10: 30 at night, and you heard a | oud sound
out si de?

A Yes.

Q And, | think your wife described it as an
expl osion. You said you wouldn't call it an
expl osi on, you used anot her description. Do you
remenber what it was?

A | don't recall saying | wouldn't describe
it as an explosion, | think | characterized it as
a bang or boom nore than one, it was several of

them It certainly could be characterized as an
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expl osi on.

Q Prior to that time, had you ever been
over to look at that air conditioning unit?

A I don't believe that we had, though we
did go over to take the pictures that | think have
been entered as evidence. | believe that that was
shortly after the early test firings. |'mtrying
to get a sense, sir. You testified that after you
heard this | oud noise, you were able to determ ne
within a matter of roughly 10 mnutes, that it was
the air conditioning unit that was the source of
this loud noise, isn't that right?

A Yes.

Q And, how were you able to determ ne
within that short anount of tinme, that it was the
air conditioner that was emtting this, or which
had emtted this explosion |ike sound?

A W went outside the house to outside of
our house and we could hear sone of these boons,
if you will, intermngled with the comrencenent of
the running of the air conditioner

Q If | recall your testinony, you stated
that when you went out there, it wasn't making

quite the sanme noi se as you had heard earlier?
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

941

A Correct. The air conditioner had turned
on, but there were sone subsequent |oud noi ses.
It was as if the control of this system after
realized what it was, as if it were a bit out of
control, turning things on and off, on and off,
maki ng sone strange noi ses

Q Do you know for sure that it was the air
condi tioner that made this explosion |ike sound?

A W, after hearing that the air
conditioner was, in fact, operating, it was pretty
obvious then that the air conditi oner was goi ng
and the sound was coning fromthe sanme direction.
So, we assuned that it was the air conditioner

Q So, you were able to say one way or
anot her for sure whether you had ever | ooked at
that air conditioner previous to this event?

A W had | ooked at it from a distance,
going by the driveway.

Q You knew it was there?

A Yes, and | nust say when | first sawit,
I was very concerned.

Q So, the first tinme you sawit, you
t hought, | wonder how loud that thing is, is that

right?
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A Yes.

HEARI NG OFFI CER:  Say yes or no.
BY MR CARSON

Q And then, when you heard this |oud noise
on Septenber 13th, you thought well, here it is,
they turned on the air conditioner?

A Not when | first heard it, those bangs,
boons, expl osi ons, whatever you call them were
not the sound of an air conditioner. As it turns
out, they were the sounds of this air conditioner,
but | had never heard an air conditioner |ike that
before in ny life.

Q You and your wife went outside to | ook at
it, and you were able to determ ne that the noise
that had disturbed you was this air conditioner
right?

A As best we can determ ne, yes.

Q Now, you sent this letter, which is
Exhi bit 49, that states at the end of the second
paragraph, "it seems to us that the only viable
solution is relocation". D d | read that
correctly?

A You di d.

Q And, at that tinme that you made that, had
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you done any anal ysis of the avail able nmethods to

reduce the sound em ssion fromthis air

condi ti oner?

A.
Q
A.
Q

I did.
You had done an anal ysi s?
| had done sone prelimnary research.

And, using your expertise as a HVAC

person or a sound em ssions person?

A
Q
A
Q

| had done several things.
Listen to ny question
Not relying on ny expertise, no.

And, did you do any anal ysis of what it

woul d cost to relocate the unit?

A
Q

No, | didn't.

You had already nmade up your mind at the

time you sent this letter that the only viable

sol ution would be rel ocation?

A
Q

Based upon ny research, yes.

And, you have not waivered from that

position fromthe time you sent this letter

Oct ober of 1993, all way up to today, isn't that

right?
A
Q

No, that's not right.

Have you ever been satisfied that this
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unit need not be rel ocated?

A Yes, we have heard alternatives presented
by M. Zack of ways to control the sound right
where it is, those would satisfy us.

Q So, you're not, at this point in tine,
seeking to have this unit rel ocated.

A All we want is for the noise to be
reduced to an acceptable level. Howit's done is
up to M. Crown.

Q At the tine you wote this letter in
Oct ober of 1993, had any of the approaches or
met hods for sound attenuation been inpl enented?

A | don't know, | don't think so.

Q W know today that there are quite a
nunmber of themthat have been tried, isn't that
correct?

MR KAISER  Objection to that
characterization, quite a nunber. There is a
speci fic nunber, quite suggests nore than what's
actually done in this case

HEARI NG OFFI CER: M. Carson, can you
rephrase your question?

MR, CARSON:  Sure.

BY MR CARSCON
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Q We know that the tine that you heard it
in Septenmber 13th of 1993, it was the first tine
the unit had ever been operated, to your
know edge, right?

A Yes. And, it's been test fired.

Q So, there may have been sone fine tuning
or sone steps taken to tighten up the operation of
this unit after the first operation, right?

A Yes, yes.

MR KAI SER Objection, calls for
specul ati on.
BY MR CARSON

Q And since that tine, shrubbery has been
pl anted around the unit, isn't that right?

A Yes.

Q Arbor vitae, how do you say it? Arbor
vitae trees have been planted around the unit, is
that right?

A Yes.

Q Can you describe what those trees | ook
li ke?

A They're tall evergreens. There is a |long
screen of them between our houses of sone 20 feet

hi gh, | suspect on average, and there is another
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ring of themaround the air conditioner

Q Ckay. So, these trees are evergreen type
trees that don't |lose their |eaves?

A Yes, they're al so scattered around the
rest of the perinmeter of the house. |It's not just
around the air conditioner. There's also a
stockade fence. | don't recollect if ny |ast
visit there, whether it's still there after the
encl osure was put up or not.

Q There was a stockade fence. Wuld you
descri be the stockade fence that you saw there?

A Yes, there was a stockade fence of 6 feet
or so that was put around the unit in the spring
of 1994.

Q And, there is also, isn't there a
stockade fence that separates your property from
the Crowmn property in addition to the stockade
fence that separates the unit?

A There was one there before. And the
Crowns, with our permission, replaced it with a
new one.

Q Is that stockade fence on M. Crown's
property or our property?

A The original was on our property, |
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believe it was our fence.

Q So, he replaced your fence with your
perm ssion at his expense, right?

A Yes, though there was sone debate with
M. Keller about that, but yes.

Q The unit was also rotated 90 degrees?

MR DIVER I'Il object to that. The
testinony in this matter, nobody can testify that
had anything to do with sound reductions at all
and I'Il object to any characterization that that
anything to do with sound fromthis unit.

MR CARSON: W intend to prove it was
done for the purpose of reducing sound.

MR DI VER He's asking whether the unit
was rotated. Fine, if he's asking himto
stipul ate because, that was rotated because of the
sound reduction effect, we object.

HEARI NG OFFI CER. | believe the question
was limted. The objection is overruled. You can
answer the question.

A |'ve been told it was rotated, | assune
that it was. | frankly don't know it was or not.
Q And, you've been told that it was done

for the purpose of trying to achi eve sonme
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| esseni ng of sound?

A I've heard that said by M. Crown.

Q And, you're aware, aren't you, that a
bl anket |ike insulation was placed over the
conpressors of the unit in an effort to try to
| essen the sound?

A And | ater renmoved, | think, yes.

Q And, did it get a lot worse after the
bl ankets were renoved?

A Never noticed the difference with any of
t hese t hings.

Q And, are you aware that insulation was
pl aced on the inside of the panels?

A Certainly didn't help the noise |evels.
If they were, | don't know. |'ve been told --

HEARI NG OFFI CER Answer the question to

the best of your ability.

A | don't know |'ve been told that
i nsul ati on was put there.

Q And, are you aware that cones or baffles
were install ed?

A Yes, | did see those

Q And, that was in an effort to | essen the

sound as wel | ?
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A That's what |'ve been told.

Q And, the cones later were renoved in an
effort to | essen the sound.

MR. KAI SER. (bjection, calls for
specul ation as to the notivation

HEARI NG OFFI CER:  Overrul ed. You can
answer to the best of your ability.

A Yes. And, the renoval of the cones that
had been put on for sound control hel ped.

BY MR CARSON

Q And, you're aware that an acoustically
desi gned encl osure was constructed around this
unit?

A Yes.

Q And, are you aware that the operations
were adjusted in 1995, | believe you testified to
that this norning, that you becane aware in 1995
that the operations of the unit were adjusted in
an effort to limt, or the tine of the noise?

A To limt the number of times it woul d
cycle on and of f, yes.

Q Yes.

MR KAl SER  Just a point of

clarification. | believe that that was 1996.
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BY MR CARSON

Q VWhat was it, 1995 or 19967

A There was a change in 1995 just prior to
the Shiner readings. Then there's this further
change in 1996.

Q Ckay. And the last itemon ny list, and
I've forgotten sone, is that the programcontrols
or the controls were reprogramed in 1996 in the
manner described this morning to cut back on the
nunber of conpressors, the nunber of fans working
at certain hours, right?

A W're told that's being tested, yes.

Q And you've, in fact, been told that's

been done, and you've heard it right.

A On a test basis, it can't be guaranteed,
it will continue.

Q By my count, the list that | just gave is
12. Now, | used earlier in a question quite a

nunber of approaches have been taken to | essening
the sound. And, when | say quite a nunber, | nean
12. Wuld you agree with ny statenment, sir?

MR Dl VER Qoj ection again to the
characterization that these were all for the

pur pose of soundproofing, that these were done,
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this witness can testify to that, these were done
to the purpose of soundproofing this witness can't
testify too. M. Crown can testify to that,
sonmebody fromthis side can certainly testify, but
this witness can't testify as to what notivated
themto do any of these 12 so-call ed soundproofing
al terations.

MR, CARSON: The whol e tenure of this
witness' testinony has been that he kept
conpl ai ni ng and knowi ng what's being done. And,
this goes to his know edge to what has been done,
and |'mjust asking what he is anare of. He
doesn't have to tell ne what he doesn't know
about .

HEARI NG OFFI CER Overrul ed, you can
attenpt to answer the question, whether you knew
that there were 12.

A | didn't count themall, but--

Q WIl you accept ny arithnetic?

A I"Il accept it.

Q | have themwitten down here as | was
reading themto you. WIIl you accept that?

HEARI NG OFFI CER:  Per haps we can have the

repitition of the 12. | don't know that | counted
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12.

MR. CARSON: Fine tuning of the unit
after the initial test firing, planting of
shrubbery, that's two. Planting of arbor vitae
trees, that's three. Installation of a stockade
fence surrounding the unit, that's 4. Insulation
of the fence on the property line, that's 5.
Rotating the unit 90 degrees, that's 6. Putting a
bl anket |ike device over the conpressors, that's
7. Installing the cones, that's 8. Putting the
insulation in the panels around the unit, that's
9. Installing the acoustic enclosure, that's 10.
Renovi ng the cones, that's 11. Reprogranmm ng the
controls, that's 12. Adjusting the operation in
1995, that would be 13. But, | suppose it's not
fair to count renmoving the cones and installing

the cones, maybe it's just one.

A I"mnot sure exactly what |'m supposed to
answer. | find it very difficult to answer yes or
no. | can say that this was the doubl e counting

of the cones, the bl ankets have been renoved, so |
don't think one should count that. The various
fine tunings, | would think, are the normal part

of operations. The trees were put all over the
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yard, so |I'mnot sure you can count that. There

was already a fence there between our yard, so I'm

not sure you can count that. So, you come down to

a pretty limted nunber of things that you have

told us were done for sound control

and yes, |

wi Il acknow edge that you have told us that

|imted nunber of things were done for sound

contr ol

Q At the tine that you wote your letter in

whi ch you had al ready nade up your mnd that the

only viable solution is relocation, had any of
t hose of yet been done?
A | don't believe that they had.

Q At the tine you wote this letter,

Exhi bit 49, though, you knew t hat

M. Crown and

his contractors were planning various steps to

reduce the noise, is that correct

A At that time, we didn't

kn

sir?

ow what they

were planning to do. They hadn't told us what

they were going to do.

Q Did you tell M. Crown in the letter

which is Exhibit 49, we know that you plan various

steps to reduce the noise?

A He had told ne in genera
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were planning to do sone things, but they didn't
know what things they were going to do.

Q You knew that he planned various steps,
but you didn't precisely know what the steps were?

A Correct.

Q And, you went on to say in the sane
letter we're likely to have a noise problem
regardl ess of what steps you take?

A Yes.

Q You had al ready nmade up your mnd that
what ever he tried, it wasn't going to work?

A | had been advi sed by peopl e who know
nmore about air conditioning than either nyself or
M. Cown that that was likley to be the case.

Q So, and this person that you consulted,
is that sonebody that has testified here in this
heari ng?

A No.

Q According to your letter, Pete says that
your unit can be | ocated anywhere around the
house. Did you discuss with Pete how long it
woul d take to relocate the unit to a new | ocation?

A No, we didn't tal k about that.

Q Did you talk to Pete about the inmpact on
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the length of the project which, obviously, was a
| ong project, did you discuss with himwhat affect
you woul d have on the project's schedule if he
were to cause the unit to be relocated to another
pl ace on the property?

A | don't recall tal king about the
schedul e, no.

Q Did you talk to Pete about how nuch it
woul d cost in dollars to relocate the unit to
anot her location at that point in tinme?

A No, I didn't.

Q I would ask you to describe for us, to
the best of your ability, word for word, to the
best of your ability, what Pete Keller told you
prior to Cctober 11, 1993 concerning potentia
relocation of the unit?

A Susi, ny wife, was with me when we went
over to the construction site shortly after the
initial turn on and after nmy first call to Steven.
Prior to that, | had talked with an architect and
with fol ks at one of the conpanies.

Q Let ne stop you there. [1'd like you to
descri be the conversation you had with Pete

Kel l er, please, in which the relocation was
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di scussed and as best you can, word for word,

wi thout a | ot of enbellishment about your other

conversations with other people.

A | told Pete that based on conversations

with other people, that relocation would be the

sinpl est solution to noise that was likely to be

generated by a unit of this size,

since it was up against a stone wall,

particularly

it probably

would reflect a lot. And, | asked himif that

coul d be done, and he enphasi zed that, you know,

construction is still very much open

a |l ot of

things are going on. This is a long way from

being conpleted. Could it be done at this time so

it would be good to do now rather than |ater on,

when it will be much nore expensive.

And, to the

best of ny recollection and ny wife's, Pete said

of course, the unit can be rel ocated.

We coul d

put it at different points around the house.

Q Did he also tell you that the house coul d

be nmoved?
A No.

Q That never happened?

A | woul d remenber sonmething as |ight as

that because we were extrenmely concerned and
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levity like that would have sent ne through the
roof. He didn't say that, no.

Q M. Shelton, you did have a problemwth
constructi on noise on the Crown residence
renovation, right?

A Fromtime to time, it was quite noisy,
yes.

Q And, | take it that this was a source of
conplaint fromyour wfe?

A It was much nmore difficult for her since
the construction was during the day, and | was
typically gone while she was there.

Q Did she conplain to you about it quite a
bit?

A | wouldn't say quite a bit, she did, on
several occasions after a particularly noisy
amount of work had been going on. There was no
screening put up between us.

Q By the tinme the air conditioning unit was
turned on in Septenber of 1993, the construction
had been going on for over a year, a year and a
hal f ?

A About a vyear.

Q About a year -- I'msorry, | know
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Sept enber of 1991, about 2 years.

A About two years, yes, sir.

Q And during the early stages of
construction, they were working on the if | can
call it the shell of the home, the outer walls and
i nvol ved a | ot of heavy equi pnment ?

A Yes.

Q And, that was a source of sone
frustration to you and your famly, is that right?

A No nmore so than the rest of the
nei ghborhood, | don't believe at that point.

Q You nentioned in the letter to M. Crown,
which is Exhibit 49, that the worknmen were
arriving at work too early?

A Yes.

Q And, was the purpose of raising that was
totry to get himto work on taking steps to quiet
down over there?

A.  The purpose was to ask if he could have
the workmen come at 7:00 o' clock, which was the
village code, rather than arriving at 6:00 in the
nor ni ng.

Q Vell, it was because you felt they were

too noisy, right?
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A Yes, 10 to 15 cars and trucks lined up to
get in at 6:00 and 6:30 in the norning was quite
noi sy weapon it's 28 feet fromyour son's bedroom

Q So, they canme in your side?

A Al the construction was centered on our
side, after the initial work was done.

Q So, the trucks and cars that arrived for
the job would conme on the side of the Crown house
which is toward your house?

A Yes.

Q You raised the issue of dealing with the
construction project and the strain on your famly
in correspondence with the village, hadn't you?

A I'd have to refresh nyself on the
particul ar correspondence.

Q D d you--

A | may have

Q Did you wite a letter dated June 8, 1994
to Doug WIlianms, Wnnetka Village Manager in
whi ch you told himthat the project had been a
strain on your famly and nei ghbor hood?

A | believe that | probably did, yes, this
is aletter | wote to M. WIIians.

MR CARSON: | think we had four photos
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that we had introduced through M. --

HEARI NG OFFI CER:  Yes, those are at the
back of the folder.

MR ELLEDGE: So, the next nunber is 5?

HEARI NG OFFI CER:  Yes.

MR. DI VER: Respondent's 5 will be the--

MR CARSON: June 28, 1994 letter to M.
D. WIIlians.

MR CARSON: Doug WIllians, right. 1Is it
okay with you if | substitute a non highlighted
version of this letter?

MR Dl VER No, | think we'd proably
prefer it.

BY MR CARSON

Q If you would kindly ignore the
hi ghli ghting on there and aside fromthe
hi ghli ghti ng on Respondent's Exhibit No. 5, is
that a true and correct copy that you sent to Doug
WIlliams on or about June 28th of 1994?

A Yes, yes.

Q And, who is Doug WIIlians?

A Doug Wllians is the Village Manager of
W nnet ka.

MR, CARSON: | apol ogize, | thought this
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was already marked. | couldn't find it.

HEARI NG OFFICER.  |s there a notion for
its inroduction?

MR. CARSON: No, not yet. | sinply
wanted to show it to you so you can make note of
it.

HEARI NG OFFI CER.  Thank you.

BY MR CARSON

Q You told M. WIlians that you had
consi dered noving, but your real estate broker
told you you couldn't sell the house until the air

condi tioner problemwas resol ved?

A That's correct.
Q Did you consult with other real estate
br okers?

A W talked with, | think, 3 firnms when we
eventually did the appraisal by the realtors. W
also tal ked with at | east one other broker
extensively about this. So, there were two
brokerage firnms that we tal ked with extensively
about, as of this tinme.

Q One of them was Kahn?

A Kahn, yes.

Q Kahn Real ty?

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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A Yes.

Q And, who was the other?

A The ot her was Wendy Cross as one of the
owners of, I'"'mat a loss for the nane of her firm
in Wnnetka. |It's on Lincoln Avenue. | can't

think of it right now.

Q Did you say there was also a third?

A Wien we, it was actually subsequent to
that when we later had brokers cone through in the
fall we, of course, had several other brokers.

Q At this point in time that you
corresponded with Doug WIIliams, you told himyou
consi dered novi ng, but your real state broker said
you can't sell the house until the air
conditioning problemis resolved at that tine.

You weren't looking to formally |ist your house?

A W couldn't.

Q You coul dn't because the air conditioning
probl em hadn't been resol ved, that was your
opi ni on?

A Yes. And, at that point, M. Crown had
told us they were going to do no nore.

Q On June 28th of 1994?

A Yes, between June 28 and June 30, we had
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two conversations. The gist of the first was that
they are essentially done, the clear indication in
the June 30th conversation is that they were going

to do no nore. W have been accommpbdated all we

were going to be accomobdated, | think was the
wor d.

Q I's that what pronpted the letter to the
Village?

A What pronpted the letter to the Village
is that it was beconming clear as tinme passed on
and the things that were being done were extrenely
limted in their scope, that we were not going to
be able to resolve this between nei ghbors, and
that with we were being forced to turn to the
Vil | age.

Q Wiat did you expect the Village to do
about it?

A W hoped that they would either, by
application of their noise nui sance ordi nance or
by sonme other nethods of intercession, be able to
persuade the Crowns or force the Crowns to take
steps to reduce the noise.

Q Now, within a matter of just a few days

or a week or so after this June 28th letter, there
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were sonme sound measurenents taken?

Yes.

Q And shortly thereafter, M. Crown was
made aware of the sound neasurenents and sone
i nvestigation was done into the construction of an
encl osure around the unit?

A Yes?

Q In an effort to reduce the sound?

MR DIVER bject to the formof the
question. There are multiple statenments that he's
bei ng asked to attest to, including when M. Crown
| earned about the results of the sound test.

HEARI NG OFFI CER Coul d you rephrase
your question?

MR CARSON: "Il try to break it down
i nto conponents.

BY MR CARSON

Q The, your letter to M. WIlianms was
dat ed June 28t h?

A Yes.

Q And, it was within a matter of a week or
thereabouts that M. Shiner took his first set of
sound neasurenents, correct?

A Yes.

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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Q And, shortly thereafter, M. Crown was
made aware of the results of the sound
measur enents, as far as you know, right?

A | faxed himthe results the sanme day.

Q And, within a matter of a few days, M.
Crown, to your know edge, nmet with experts to
di scuss a plan for attenuation of the sound.

A He met with the engineer we had hired to
do the readings

Q He met with Al Shiner?

A Yes.

Q And, as far as you know, he also nmet with
Brad Mautner, right, and Pete Keller to tal k about
a way to resol ve the probl en?

A You' re asking only about sound experts,
and | certainly wouldn't put those gentlenmen in

that category.

Q Al Shiner is a sound expert, isn't he?

A Yes.

Q And, he's a good sound expert, isn't he?
A Yes.

Q He's the one you selected to try to solve

t he probl em

MR Dl VER oj ection, he selected him
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to neasure the sound, that's the testinmony, not to
sol ve the problem

HEARI NG OFFI CER:  Sust ai ned.

BY MR CARSON

Q Did you hire Al Shiner to try to solve
t he probl en?

A No, we hired Al Shiner to do sound
r eadi ngs.

Q And, you weren't interested in solving
the problem you only wanted to know what the
readi ngs were?

MR DI VER (bject to the argunentative
natre of the question as to what he was or not
interested in.

MR, CARSON: To nme, it defies common
sense that you didn't want Al Shiner to help solve
the problem |Is that your testinmony?

HEARI NG OFFI CER: Sust ai ned.

BY MR CARSON

Q Is it correct you hired Al Shiner to
conduct sound neasurenments fromyour property in
an effort to quantify the sound em ssions fromthe
Crown air conditioning unit?

A Yes.

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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Q What, if any, other benefit did you hope
to gain fromM. Shiner's neasurenment of that
sound?

A.  The benefit and, at that tinme, the only
benefit we'd hoped to gain was to be able to
denonstrate to M. Crown that these were not crazy
nei ghbors conpl ai ning, that there was a basis in
fact of an egregious violation, and that he shoul d
act onit. That was the only benefit we expected
fromhiring M. Shiner

Q Ckay. And, at that tine, you had in mnd
denonstrating for M. Crown that there was an
egregi ous violation of what?

A O the Illinois Numeric Noise Standards.

Q Did you later learn that Illinois Numeric
Noi se Standards are not applicabl e?

MR DI VER  Objection

MR KAISER Objection, calls for a | ega
concl usi on.

HEARI NG OFFI CER.  Sust ai ned.

MR, CARSON: Fine, your Honor. The
Petitioner has been permitted to adduce all sorts
of evidence for the purpose of notice and state of

mnd. And, in this instance, the purpose of the
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question is not for the purpose of establishing
the | egal standard, but whether what M. Shelton's
under st andi ng was.

MR. DI VER Same obj ection.

HEARI NG OFFI CER: Wul d you read back
t he question?

(WHEREUPON, the record was read by
the Court Reporter.)

HEARI NG OFFI CER The objection is
sustained. The question will have to be rephrased
so as not to elicit a legal opinion in the
heari ng.

BY MR CARSON
Q If you woul d pl ease take a | ook at
Exhi bit Nunber 48.

MR KAl SER: Could we have that
identified for the record, please?

MR CARSON: Exhi bit Nunber 48 is
evi dence as --

HEARI NG OFFI CER: It's the letter from
D. Shelton to S. Crown dated 6-30-94, and it has
been adnmitted into evi dence.

MR KAl SER  Thank you.

A Yes, | recognize this letter.
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MR, CARSON

Q And, this is the letter you sent to M.
and Ms. Crown on or about June 30th, 19947

A Yes.

Q And, if | recall your testinony this
nmorni ng, you sent this letter by certified mai
because Greg Zack suggested that?

A Yes.

Q Were you preparing for litigation at that
poi nt ?

A | wasn't preparing for litigation at that
point. W had not engaged counsel and to the
contrary, | was hoping, if at all possible, to
avoid litigation. However, it had becone clear
fromny conversations with Steven, we were noving
into a nore conbative state with either the EPA or
the Vill age.

Q You had M. Zack's advice as to howto
establish a record that m ght be useful in a
proceeding like this, right?

A How to commence a record, yes.

Q Now, in your opening sentence in Exhibit
48, you told be Nancy and Steven, we have had

conversations about how to resol ve the noise
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problem That was true at the tinme you said it,
wasn't it?
Yes, it was.

Q So, it's not, it wasn't a problemthat
t hey were bei ng uncomuni cative?

A Up until that point, we had a nunber of
times, yes.

Q And, up to that point in tinme, you were
aware of both the planned and the ultinmate
installation of fences, trees, and baffling,
right?

A At this point, we had heard the evidence
of their installation and seen that they had
little, if any, effect.

Q O course, you knew that they would have
little, if any, effect back in Cctober of 19937

MR DIVER: (Objection to the
argunmentative nature of the question

HEARI NG OFFI CER:  Coul d you rephrase your
guestion?
BY MR CARSON

Q You were of the opinion that these sound
attenuation nethods would be ineffective, even

before they were installed?
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A The various experts we had talked to
predicted that, and it appears that they were
correct.

Q You presented M. and Ms. Crown with an
ultimatium we need your response w thin 15 days
of this letter. Wiat was the significance of 15
days fromthe date of this letter?

A There were two reasons for the specific
date. One is that we needed sonet hi ng done
qui ckly because ny famly was going crazy. W
couldn't get away fromthis sound. The second
thing is that Steven, the night before, had drawn
the line in sand and said they weren't doing any
nore, and we could do whatever we had to do. And,
then, they left for 4th of July weekend to go to
Colorado. W felt that we had to have a fairly
tight timefrane in order to get any kind of a
response.

Q Thi s conversation that you just alluded
to was that at the sw m neet?

A No, that was earlier. This was a phone
conversation on, | believe, 29th of June. On the
eveni ng of the 29th of June.

Q Did you nmake M. Crown aware that a sound
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engi neer was com ng out to take measurements?

A At the tine we talked, | didn't know that
one was. It was only on the norning of June 30th
that, in our desperation, we started doing a | ot
of things at once. W visited the police, we
talked to the village council nenbers, we
commenced the petition, we got on the agenda for
the village council neeting, and we arranged for
the sound engineer. And, if nenory serves nme, we
may not have been able to reach himuntil the day
he took the readings, and he happened to have sone
time availble that norning, the 5th.

MR, CARSON: Respondent's Exhibit 6 is
dated July 1, 1994. It's a handwitten note from
Davi d Shelton addressed to Steven

HEARI NG OFFI CER.  Thank you.

BY MR CARSON

Q Respondent's Exhibit No. 6, is that a
note in your handwiting?

A It is.

Q And, did you transnmt this note sonehow
to Steve Crown?

A | don't specifically recall when | wote

this. It's clearly in ny handwiting. It |ooks
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like it mght have been the cover for something
el se, but I'mnot sure what el se.

Q As you sit here today, you don't renenber
witing this note?

A | don't specifically remenber witing the
note, but it's ny handwiting.

Q You testified that around June 30th, this
was evidently witten July 1, you were going to
the police, you were going to the village, and you
were going to track down the sound engi neer?

A | believe that happened on Tuesday, yes.

Q I f you know.

A | believe it was Friday, the 4th was a
Monday.

Q Ckay. And the neasurenents were actually
taken on the follow ng Tuesday?

A Yes.

Q You stated you were going in severa
directions in this note, is that a reference to
going to the village, going to the police, trying
to locate a sound engi neer?

A Yes, it is a reference to all of those
things. I'msure that that's the case. | just

don't recall specifically why | sent Steven or
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what m ght have acconpanied it, that's the only
thing I"'mat a loss for. But, that's clearly what
it was referring to because those are the things
that were going on that weekend.

Q Do you recall why it would be either you
woul d not tell Steve Crown in one of these
communi cations that you're retaining a sound
engi neer to conduct readi ngs?

A W had, when we arranged for the engi neer
on Tuesday, and | believe we didn't arrange for
hi muntil Tuesday norning, | did et himknow via
fax. W also left a nessage at both his home and
office that we were planning to go to the Village
counci| that night and we had gotten engi neering
readi ngs. He was gone, however. |In fact, he
made - -

Q That ni ght bei ng what ni ght?

A | believe that they, Steven would know
his schedul e better than I, but | believe they
| eft on Thursday or Friday, the 4th of July
weekend, and probably didn't return until md week
the followi ng week. W have tried to be very
careful about communicating every step of the way

here, and have tried to avoid doing things wthout
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letting the Crown fol ks know what we're doi ng.

Q M. Shelton, did you, in fact, contact
the Wnnetka Police Departnent at the end of June?

A Yes, we did.

Q Concerning the air conditioner noise?

A Yes, the night of the 29th, as | recall.

Q And, did the Wnnetka Police informyou
that there was some violation of the |aw invol ved
her e?

MR DIVER (Objection to the extent that
he's trying to introduce by hearsay testinony a
statement of legal opinion with respect to whether
it was or was not a violation of the |aw

MR CARSON: Again, it goes to what this
wi tness' state of mind was.

MR DIVER It's not being introduced for
establishing the truth of anything the officer
said. | withdraw ny objection

HEARI NG OFFI CER: "Il permt the
witness to answer the question. So, the objection
is either withdrawn or overrul ed.

MR DIVER Al right, make it overrul ed.

A W had sonetine earlier approached the

Vil lage about whether there were code controls
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over there, sort of thing or not, and --
HEARI NG OFFI CER: M. Shel ton, coul d you
just answer the question specifically?
A Coul d we have the reading of the question
back?
MR, CARSON: Rather than read it back
Il rephrase it.
HEARI NG OFFICER.  All right. W'Il have
t he question rephrased.
BY MR CARSON
Q On the basis of your consultation with
the Wnnetka Police, did you forma belief as to
whet her there was a violation of the |aw invol ved
her e?
MR DIVER Wich aw, Wnnetka | aw,
Illinois law, federal law, Wnnetka |law, are we
tal ki ng about --
MR CARSON: Whatever |aw he di scussed
with the police, violation of the |aw
HEARI NG OFFI CER: "Il permt the
witness to answer the question.
A They indicated that we mght be able to
prosecute forward on the basis of a public noise

nui sance, that the code covered that. However, it
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woul d nost |ikely be kicked to a circuit court
where the judge would say that this is an EPA or
Pol lution Control Board kind of issue. And, one
of the officers at the nmeeting suggested that we
contact the EPA. That if we wanted to go forward
with filing a noi se nuisance conplaint, we could,
but that it would end up being a | ot of busy work.

Q | take it based on your answer, then
that the Wnnetka Police didn't viewit as a
matter appropriate for the Wnnetka Police?

MR KAI SER  Objection

MR DI VER  Objection
m scharacteri zation of testinony. The testinony
is what it is.

HEARI NG OFFI CER Coul d you phrase it as
a question?
BY MR CARSON

Q Did the Wnnetka police respond to it as
a police matter?

A The Wnnetka Police said that they could
respond to it as a police matter, but that it was
unlikely to render a permanent solution. They
suggest ed the EPA and going back to the village.

Q And, when they told you that they could

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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respond to it as a police matter, but it would not
likely result in a permanent solution, did you
think that that neant that they would go to M.
Crown' s house and place himunder arrest? [|'m
trying to get an understandi ng of what you thought
the police could do about it, or should do about
it on the basis of your discussions with them and
and is the answer nothing?

A Prior to the neeting, we thought that the
publi ¢ noi se nui sance ordi nance was absol utely
clear and that the police would be able to cone
over and cause the Crowns to stop operating their
unit. W subsequently, as we talked with the
police, found that there's a gray area as to
what's a public nuisance as opposed to a private
nui sance, and that it wasn't clear that enough
peopl e were being affected here to make it a
public nuisance, and that's the only way that the
village can get invol ved.

Q | thought you testified this norning that
the Wnnetka Police said go see the Village of
Wnnetka, and the Village of Wnnetka said see the
police, and you were getting that kind of a

bureaucratic runaround, is that an accurate way
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of starting it?

A Yes, we had earlier approached the
village and they said go see the police if there's
a problem and that's when we went to see the
police on the 30th, said go see the village and
t he EPA.

Q So, it's a matter of enforcement of any
| aw or village code, neither of those, the village
or the police, took responsibility for taking
enforcenment action, is that correct?

A As of that tine, that's correct.

MR Dl VER Madam Hearing O ficer, |
wonder if we mght ask for a brief recess at this
point, we understand. M. Shelton's been on the
stand for about two hours now. W just have kind
of an energy grabing break, nothing too long, 5
m nut es.

HEARI NG OFFI CER: | think we can take our
afternoon break at this tine. Al right. Let's
take 5 m nutes.

(WHEREUPON, a brief recess was
t aken.)
AFTER RECESS

MR CARSON: If you would, M. Shelton,
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pl ease take an | ook at Exhibit Nunber 17, which is
a July 6th, 1994 letter to M. Crown from you.

A Yes.

Q This letter was witten after you
received Al Shiner's sound nmeasurenents, is that
right?

A Yes.

Q And, were the sound neasurenents
transmitted to M. Crown with this letter?

A No, | faxed the sound neasurenents the
afternoon of the 5th when | received them

Q Ckay, the preceeding day?

A Yes.

Q And, it appears that already within a one
day's tinme, that Md/Res could or Md/Res, that's
t he same conpany, right?

A Yes.

Q That M d/ Res coul d, had asked for M.
Shiner's assistance in working on this issue?

A Yes.

Q And, how was that comunicated to you?

A M. Shiner called to ask if it would be
acceptable to ne for himto be engaged by M d/ Res,

the Crowmns to help find a solution for the
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problem and | told himthat my concerns about
conflict of interest notw thstanding, our interest
was in finding a solution, and it was acceptabl e
with us for himto work with Md/Res and the

Cr owns.

Q So, at that point, you consented to M.
Shiner assisting in finding a solution?

A Yes.

Q And, you stated in this letter that you
gave that perm ssion because M. Shiner is good
and can probably hel p resolve the problem is that
way you felt about it at that tine?

A Yes.

Q It also says in this letter that you had
intended to press the Village for action at | ast
Tuesday's council neeting. Wat action did you
intend to press village for?

A W were asking the Village to either
take -- strike that -- we contenpl ated asking the
village to help by either taking action under the
exi sting noi se nui sance ordi nance or by adopting a
new ordi nance that would prevent this sort of
noi se frombeing created in the village.

Q The exi sting noise pollution ordi nance
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that you were referring to, which ordinance is
t hat ?

A There was a, in the general list of
ordi nances, there's a, there was a public noise
nui sance ordi nance.

Q For the Village of W nnetka?

A For the Village of Wnnetka, yes.

Q Did you ever pursue a conplaint with the
Village of Wnnetka utilizing that ordi nance?

A Yes, we did.

Q And, has that been resolved in sone
fashi on?

A W filed that conplaint, | say we, Bob
Julian and | filed that conplaint Septenber of
1994. W then w thdrew the conplaint when we, on
the day that we filed it, received plans for an
encl osur e.

Q That was when M. Crown provided you with
the plans for the acoustical enclosure which was
constructed the foll owi ng spring?

A I thought it was January, but yes.

Q You thought it was constructed in
January?

A That's when we w t hdrew t he conpl ai nt
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when we received the plans.

Q On this letter, however, Exhibit 17, it
says that you intended to press the village for
action. However, after talking with Bill Devers,
we did not do this. Wwo is Bill Devers?

A Bill Devers was a nei ghbor of ours on
Ardsl ey, and also a friend of the Crown famly.

Q And, you had a conversation with Bil
Devers concerning this air conditioning noise
i ssue?

A Yes. | testified this norning --

Q Tell me when that conversation took
pl ace, pl ease?

A It was prior to the 4th of July. | don't
recall the exact date. | do believe that there's
a letter that has been entered into evidence from
M. Devers that m ght indicate the date, but it
was sonmetine. The initial conversation was
sonetine prior to the 4th of July.

Q According to this letter, Exhibit 17, you
had intended to press the village for action at
| ast Tuesday's council neeting. However, after
talking with Bill Devers we did not do this. So,

woul d that refresh your nenory that the
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conversation with Bill Devers was sonetime around
the end of June?
A There was - -

Q Early July tine frane.

A There was a conversation on July 5th, I'm

sorry, | thought you were talking about the
initial conversation which was prior to the 5th
when he offered to be a nedi ator or peacenaker
here, if you will. He talked with Steven, as |
understood it, in Colorado on the 4th and call ed
me on the 5th to tell nme his conversation with
St even.

Q | see. In your first conversation with
M. Devers, and that was approxi nately when?

A Again |I'mnot sure the date, it was
sonetine around the 30th or the 1st, nost likely
one of those two days.

Q In that conversation, did you tell Bill
Devers of any of the sound attenuation efforts
that had been attenpted up to that tine?

A No, but he listened to the noise.

Q You didn't tell himabout M. Crown's

efforts to I essen the noise up to that tine?

A | told himthat M. Crown had said he was
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going to do no nore

Q Ckay. Maybe it's the way that |'m asking
the question that's causing you not to be able to
answer .

A | didn't specifically tell himabout the
| andscapi ng or the fences, turning the unit
around, if that's what you're asking.

Q Ckay. You didn't think that those things
were relevant, is that the reason that you didn't
tell hin®

A | thought that the relevant thing was the
noi se that was being created as of that tine?

Q After, to your understanding, then, M.
Devers had an opportunity to talk to M. Crown,
and then he called you back. And, as a result of
sonething M. Devers told you, you w thdrew your
plans to press the village for action?

A | pulled back on what we planned to talk
with the village about for two reasons. One was
the call from M. Devers. The second was that we
had, as of that date, gotten the sound readi ngs
and | did not want to go public with the village
on this matter without telling Steven the

readings. So, | wanted to wait until he knew
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about the readings before | asked the, formally
asked the village for help. So, it's for those
two reasons. By the way, what M. Devers told ne
was that he had tal ked with Steven and that if we
proceeded to take this thing public, that they
woul d do no nore

MR CARSON: Move to strike the |ast
portion as non-responsive to any question

HEARI NG OFFI CER. |s there a response to
the notion?

MR KAl SER The objection was, |'m
sorry, non-responsive? |'msorry, | didn't--

HEARI NG OFFI CER:  There was a nmotion to
strike the last portion of the testinony given by
the witness as non-responsive to the question. |Is
there a response to that notion? Al right. The
motion is granted. That portion of the testinony
is stricken.

Q You | earned that M d/ Res had asked the
acoustical engineer to consult with themon this
air conditioner noise, right?

A Yes.

Q And that | take it was a step forward

from where you had been?
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A Yes.

Q Who did you talk to first, Bill Devers or
Al Shiner?

MR DIVER |If | might help, Exhibit
Nunber 14 m ght be of assistance to both counsel
and the witness. That's a letter from M. Devers
to M. Crown dated July 1, 1994,

MR CARSON: |'mnot talking about that,
that pertains to the first conversation with M.
Devers. You had a second conversation with M.
Devers that you already said occurred on July 5th?

A Yes. | got the results of the Shiner
readi ngs, if nmenory serves ne, late in the
nmorning. | got the actual hard copy faxed to ne
in the afternoon. | talked with M. Devers late
in the afternoon on Tuesday the 5th.

Q Wien was it that M. Shiner inforned you
that M d/Res had asked himto consult with them on
resolving the air conditioner problen?

A That was the follow ng day, the 6th that
he called me?

Q So, if | understand the chronol ogy, you
| earned fromM. Devers that if you go public --

I'"'mgoing withdraw that, that testinmony is

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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striken. 1'Il w thdraw that

This is Exhibit 34, Exhibit 34 is the
letter fromA Shiner with the drawi ng attached.
The letter dated July 12, 19947

A Yes, | received this.

Q You received this from Al Shiner on or
about July 12, 19947

A Yes.

Q And, at that tinme, you were aware that a
plan was in the works for construction of sone
sore of enclosure around the air conditioner
right?

A | thought this enclosure--yes.

Q And, did you respond to M. Shiner with
your critique of his proposed encl osure?

A I'"'mnot sure what you nmean by critique.

Q Showi ng counsel Exhibit 47 dated July 21
1994.

MR DIVER This is fromDavid Shelton to
Al Shiner, c.c. Steven Crown and G egory Zack
HEARI NG OFFI CER:  kay, thank you.

A Yes, | responded with this letter. |

don't know that | would characterize it as a

critique, but this is a letter | wote.
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Q You requested it, didn't you, you
questioned his plans?

A I only asked if there had been any sound
reduction cal cul ati ons nade, and that was the
suggestion of Geg Zack that | ask that question
| also sent copies of Trane information | had
received between the tine of the readings on July
5th and the date of this letter

Q Were you al ready concerned that this
encl osure was not likely to be effective?

A | was hoping very nmuch that it woul d be
effective. Geg Zack suggested that | ask about
the reduction cal cul ati ons, and had al so advi sed
that noise problens like this with units of this
size are very conplicated to elimnate and--

Q Did you still have a preference as of
July, 1994 that the unit be rel ocated?

A No. Al we wanted to do was get the
noi se reduced

Q In the last paragraph on the first page
of Exhibit 47, you expressed concern that there
shoul d be an adequate nmargin of safety bel ow
Il'linois' Nuneric Standards. Wat were you

referring to?
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A I was referring to the Illinois Nuneric
Noi se | evels.

Q What about the margin of safety, what's
that in reference to?

A I was thinking about the fact that the
desi gn should be such that there's sonme margin for
error init.

Q So, if the enclosure was designed in a
manner intended to achi eve neeting the | EPA
ni ghtti ne standards, would that satisfy you or did
you want it | ower?

A If it would meet the standards, that
woul d certainly be acceptable to us. | was sinply
concerned that in the course of designing, if it
were designed to exactly neet the standards, it
was a very good chance that it wouldn't, and so
that the prudent thing to do wiold be to allow a
margi n of safety, that's all | had in mnd

Q Is it your belief that in designing a
sound attenuation device, it's appropriate, under
these circunstances, to shoot for a | evel bel ow
t hose standards?

A I"mnot a sound expert, but as a --

Q That was what you were suggesting in this
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letter, not that you were a sound expert, but that
it would be appropriate to shoot for a | evel bel ow
the 1 EPA nighttine standards?

A I would think a reasonabl e person woul d
think that they should have a bit of margin of
error in their design that would be, as a
busi nessman, | would certainly expect that kind of
margi n of error

Q And, you al so expressed the concern
agai n, reading fromExhibit 47, that an inadequate
solution would sinply extend the stress that your
famly famly is now living with and woul d cause
the Crowmns to spend noney wastefully. |n making
that statement, was it your intent to express the
concern that why construct an encl osure unl ess
you're sure it's going to work?

A Coul d you repeat the question?

Q Was it your intent to express the view
that one should not construct the enclosure
wi thout having certainty that it would work?

A To the degree possible, if one is going
totry to put a solution in place, they should do
their best to make sure that it wll work.

Q So, you wouldn't find fault w th sonebody
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for being careful and deliberate in their process
of selecting a sound attenuation encl osure?

MR DIVER W're tal ki ng about
careful ness and del i berateness or tardiness?

MR CARSON: Your Honor, | would ask that
comrents like that, that counsel be instructed to
refrain fromcoments like that. It's totally
i nappropriate. He's directing his comments to
ne. .

HEARI NG OFFI CER:  Let's have a notion or
el se no coments or a notion or objection or no
comment s.

MR DI VER M objection is to the
anmbi guity of the question, asking for careful ness
and del i berateness as opposed to what that
particularly nmeans to this witness.

HEARI NG OFFI CER:  Overrul ed. You can
answer the question.

BY MR CARSON

Q M. Shelton, you wouldn't fault soneone
for being careful or deliberate in their selection
of a sound encl osure, would you?

HEARI NG OFFI CER.  The question asks for a

yes or no answer.

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

993

A I find it difficult to answer just yes or
no, but no, I guess if | have to say one word,
Madam

Q Why did you see M. Zack a copy of the
July 21, 1994 letter, Exhibit 47?2

A My experience with this situation to date
had been that progress was painfully slow and the
results frequently weren't what had been told ne
were going to be. | felt that it was inportant to
keep sone nomentum going to keep the EPA invol ved,
that's why | sent the copy to the EPA | didn't
trust that what had been represented to nme in M.
Shiner's letter was, in fact, going to be carried
forward

Q You knew at that tinme that M. Crown and
hi s consultants were working on a sound encl osure?

A Only communi cation | had received was the
one letter fromM. Shiner in.

Q My question, sir, is you knew as of July
21 that M. Crown and his consultants were working
on a sound encl osure?

A Yes, and | sinply provided somne
addi tional information and copi ed the EPA

Q I'"mgoing to show you, and |'ve shown
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counsel, and |I'm now showi ng the Hearing Oficer
Exhibit 45. This is a letter that you prepared
and you and Bob Julian signed, right?

A Yes.

Q And, this was in Septenber of 1994. And,
at this tine, you also were aware that a sound
encl osure was in the works, right?

A I was not sure, at that tine, that there
was one in the works.

Q At that time, you thought that it mght,
the plan m ght have been abandoned?

A Yes.

Q Did you call Al Shiner and ask hin®

A Yes, several tines.

Q And did Al Shiner tell you the plan had
been abandoned?

A He told ne he didn't know, that he had
been expecting specs and hadn't received them |
called roughly weekly starting the end of July
through early Septenber, and he was increasingly
exasperated that he hadn't gotten any feedback, he
had no i dea where the specs were.

Q You sent this letter to Steve Crown,

copying Doug Wlliams with the Village of W nnetka
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and the Wnnetka Village Council and G egory Zack
with the Illinois EPA, is that right?
Yes.

Q And, why did you copy all those people
with this letter?

A I've already explained why | kept the EPA
informed. The reason | kept the Village infornmed
is that we had dropped our nonmentumwi th our
effort to get the Village to help. Based upon
what we thought was a commitnment on the part of
the Crowms to get this thing resolved. By the
m ddl e of Septenber, with little or no evidence
that they were going forward, other than the quick
letter fromM. Shiner, we had lost faith that
they were, in fact, nmoving forward and deci ded
that we had to reinitiate our efforts with the
vi |l | age.

Q WAs your concern over getting the sound
reduced or was it over being informed at every
step of way?

A There were two things going on here. The
first, that we thought that it was terribly
i nportant, under the circunstances, that there be

sone activity shown, and that we be nade aware of
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it. W thought that was the right thing to have
happen, and we weren't. The only direct
communi cation we had fromM. Crown was a
conversation, a not very cordial one, he had with
my wifein late July in which he told her that
construction will begin at or around Labor Day,
and that time canme and went, nothing had stil
happened, and we had gotten no nore
communi cations. So, we had no reason to have
confidence that anything was happeni ng. And,
under the exigencies of a hot sunmer, we thought
that that was unacceptable. The second thing that
was going on is this thing was devastating ny
famly. There was no one living in that house,
and yet the air conditioner was running 24 hours a
day. And, we had to continue to conmunicate to
themthat they had to stop doing this to ny
famly.

HEARI NG OFFI CER.  Can we go off the
record for a monent to discuss exhibits?

(Of the record)
AFTER RECESS
MR CARSON: W' ve agreed that it's okay

to use this one, even though there is a clean copy
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somepl ace, we just can't get our hands on it right
now.

HEAR NG OFFI CER  Okay. Al right.
Just ignore that because we know we have the other
in the record, so we don't have to tal k about
t hat .

MR DIVER What's the date on that,
counsel ?

MR CARSON: Sept enber 15, 1994. Thi s
is Exhibit No. 20.
BY MR CARSON

Q M. Shelton, is this a letter you
recei ved from Steve Crown?

A Yes, | received it the 23rd or 24th.

Q This is the letter you said was
post mar ked after Septenber 15th?

A Yes, some 6 days.

Q Do you know, since you |ooked so closely
at the postmark, did you see where it was
post mar ked fron?

A | don't recall.

Q If it was soneplace far away, would you
remenber that? Wuld it refresh your recollection

if | told you it was nmailed from Honol ul u?
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A. | think the postmark date's the issue, not
how long the mail took to get here. The postmark
versus the letter date, it was a 6 day gap

MR. KAISER Is that an offer of proof,
counsel, that was postnmarked from Honol ul u
Hawai i

MR, CARSON: No, it's not an offer of
proof. |'masking to refresh his recollection
Does it refresh your recollection?

A I don't recall where it was postnarked
from | just recall the date because | noted it
on ny letter.

Q You did receive with -- strike that --
upon receipt of this letter, you knew that in fact
the design for the acoustical enclosure was
conpl et e?

A Wth the receipt of this letter and the
acconpani ed plans, we understood that there were
now pl ans, no construction, but plans.

Q You had in your Septenber 14th letter,
Exhi bit 45, set a deadline for response, is that
right?

A Yes.

Q And you wanted, you essentially were

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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telling Steve Crown on Septenber 14th that unless
you received specific plans by Septenber 23rd, you
woul d ask the Village to take necessary steps to
renmedy the situation, right?

A Yes.

Q And, | take it then that you did not take
steps with the Village of Wnnetka at that tine?

A No, on the contrary. W, in fact, did
take the action of filing a letter of conplaint
with the Village as of the 23rd. W had not yet
received M. Crown's letter at that tine.

Q Upon receipt of M. Crown's letter,
Exhi bit 20, you withdrew the conpl ai nt?

A Yes.

Q Now, showi ng you what has been marked
Exhi bit 48 A and B and received into evidence.

HEARI NG OFFI CER: Do you nean 43 A and

B?

Q Excuse ne, 43 A and 43 B.

Yes, | sent these letters.

Q The first is a letter dated Septenber 27,
1994 to Doug WIIlians, Village Manager, Village of
Wnnetka. |In that letter, you advised M.

Wllianms that you're wi thdraw ng the conplaint,
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correct?

A Yes.

Q And, you suggested there's a chance at
maki ng progress between nei ghbors, right?

A Yes.

Q However, you questioned the effectiveness
of the, or you suggested that there are questions
about the effectiveness of the proposed encl osure.
D d soneone tell you that the proposed encl osure
m ght not be effective?

A Yes, M. Zack did express sone
reservations.

Q Ckay. So, you received it on Septenber
23rd and you obtained M. Zack's review of the
pl ans by Septenber 27th when you sent this letter?

A M. Zack had reviewed the origina
proposal described by Al Shiner, and | described
the kind of enclosure we were tal king about here,
and he had expressed sone reservations. |In
addition to that, ny experience on this at this
time with the extrene slowtinetable | think it's
fair to say reluctance on making any progress in
this matter, nade nme very concerned that progress,

in fact, wouldn't be conplete.
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Q I"'mreferring specifically to the portion
of your letter that refers to questions about the
ef fecti veness of the proposed enclosure. Now,
what questions had been raised to you and by whom
about the effectiveness of the encl osure which was
shown on the plans that acconpani ed Exhi bit 20?

A The questions have been primarily based
uon the encl osure that was shown to us and in A
Shiner's letter in July, July 12th, | believe it
was.

Q Di d you understand when you received the
plans with Exhibit 20 that the encl osure was not
gvoing to be exactly as had been drawn by Pete
Keller in the preceding July?

MR KAISER  Objection, | believe that
m sstates the testinony. It wasn't drawn up --
wasn't it drawn by A Shiner?

MR CARSON: | believe the testinony was
that it was drawn up by Pete Keller

MR KAI SER | apol ogi ze

HEARI NG OFFI CER: You can answer the
questi on.

A Coul d you repeat the question?

HEARI NG OFFI CER "1l have the question
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read back.
(WHEREUPQN, the record was read.)
A Yes, | observe that that was the case.
Q You observed that the plans --
A Wien | got the plans.
Q -- that the plans had changed?

A Yes. For exanple, there was a top shown
on the plans.

Q Had you obtai ned comments from Greg Zack
or any other expert about the proposed encl osure
that we saw in Septenber by the tine you wote to
Doug Wllianms telling himthat you had questions
about the effectiveness of the proposed encl osure?

A | had not, at that tinme, had a chance to
send hima copy of the full plans, | don't
believe. | mght have done it sinultaneous with
this. | don't believe that | had had a chance to
| ook the detailed plans, though. | generally
described the nature of the structure.

Q Is this another situation when you had
al ready decided that it wouldn't work, even before
it was inplemented?

MR DI VER (Object to the

characterization of this witness' testinony

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

1003

bef orehand. Move that the question be struck.

MR. CARSON: We've already seen --

MR. DIVER This is another exanple of
your deciding in advance, | don't believe there's
been any testinony by this witness that he had
deci ded in advance that nothing would work.

MR. CARSON: There certainly was, and it
concerned Exhibit No. 4, near the beginning of ny
Cross-exam nation of this w tness when the w tness
deci ded before anything had been done that the
only viable solution was relocation.

MR DI VER  You tal ki ng about October
11th, 1993?

MR CARSON: Yes, sir.

MR Dl VER Bef ore anyt hi ng had been
done.

MR CARSON: Yes, sir.

MR DI VER Not that a particular
proposal had been on the table, whether or not
that woul d wor k.

HEARI NG OFFI CER I"mgoing to sustain
the objection and ask that if you wi sh to pursue
that, rephrase your question.

Q You told M WIllianms that there were

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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questions about the effectiveness of the proposed
encl osure when, in fact, you didn't have any idea
at all as to whether the enclosure would be
effective, isn't that true?

A That's true

Q You didn't have any comment from any
experts regarding the proposed enclosure at that
time, did you?

A I had the following, | had the experience
of what had purportedly been done prior to July of
1994, which had had al nost no effect, despite
enornous delays. | had reviewed the structure
that Al Shiner desinged in early July of 1993,
excuse nme early July of 1994 with the State EPA,
and they did raised sone questions about that
structure. | was now | ooking at the structure and
it had taken two and a half nonths during the air
condi tioning season of 1994 to get a plan to us
while ny fam |y was being devastated, and | saw
that it didn't even have a roof on it, those were
the bases for me being to sone degree, concerned
that this mght not be the final solution

MR, CARSON: Exhibit 7 and Exhibit 35.
HEARI NG OFFI CER: Al right.
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BY MR CARSON

Q I''m handi ng you Exhibit 7 and Exhibit 35.
These are docunents that both bear on a neeting
that occurred with the Village Council in January
of 1995, right?

A The letter of January 21st bears on that
meeting. The letter of January 16th was, |
believe prior to the neeting and in response to a
letter that M. Crown had witten

Q Did you request a neeting with the
Village of Wnnetka in January of 1995, the
Vil |l age Board,

A No, M. Crown did.

Q Was there an earlier neeting that M.
Crowmn was not in attendance at where the issue of
his air conditioner was the subject of discussions

al so in January of 1995?

A There was a neeting in Novenber, but not
in January -- there was a village council neeting
on January 10th, | believe it was in Wnnetka.

Q Ckay. And, the Crown air conditioner was
the subject of a discussion at a Wnnetka Vill age
Council neeting around January 10th of 1995,

right?
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A I wouldn't say it was the subject of
di scussion per se. There were two proposed
ordi nances that were to be discussed at what was a
public study group of the village council

Q And, you were there because you knew t hat
these matters were going to be the subject of
di scussi on?

A Yes, the village had sent the information
to both M. Crown and nyself.

Q You didn't inform M. Crown that that
meeti ng was goi ng on?

A The village had inforned him

Q How nmuch notice did M. Crown receive, do
you know?

A Accordi ng what M. WIllians said the
night of that neeting, M. Crown had just --

Q Excuse nme for interrupting, M. Shelton,
I"'mreally just interested in knowing if you know
how much notice was given to Steven Crown of that
meet i ng?

A | assume it was the same anount of notice
that was given to us.

Q How much notice did you receive?

A The materials were nmailed to us roughly a
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week before.

Q At the time that this January 10th
meeting occurred, were you aware that there was a
pl an to construct an acoustical enclosure around
the air conditioning unit?

A | had been, | had received the plans in
Sept enber, yes.

Q And, | take it you were frustrated
because the enclosure hadn't been built already?

A Vell, | had two purposes being at the
meeting. There's fairly good attendance that
night. There were several things being discussed
at the meeting, but one was the particular concern
about the Crown air conditioner. |If history was
any indicator, we could not be very confident
that there would be a tinely or effective solution
for the noise. The second was having lived in the
Village for approaching 20 years, | was very
concerned about things that are going on in the
village, and | thought it terribly inmportant that
an ordinance be put in place so that kind of thing
woul d never happen again, which the village
subsequent |y did.

Q Ckay.
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A Put an ordi nance in place.

Q Just to put your statenment about if
hi story was any indicator, up to this point in
time, there had been a significant nunber of
efforts or identifiable things done to try to
reduce the sound?

A There had been a series of small things
done prior to July of 1994, all of which had
fail ed.

Q None of them had satisfied you.

A And nost had been, the | andscaping in
particul ar had been predicted by, we tal ked, which
I don't know if the Crowns tal ked to any experts
or not, but the ones we had talked to said
| andscaping is of little relevance to sound
control. Trane engineers even told us that.
Subsequent to that tinme, we had had the quick
reaction on the Shiner drawing and then the two
and a half nmonths as ny famly was |iving through
this thing of not even a plan, let alone a
construction. And then suddenly being told that a
different kind of enclosure that doesn't happen to
have a top on it is being built.

HEARI NG OFFI CER Okay, thank you. Were
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you finished, I"'msorry, | thought you were
fini shed.
A So, for those reasons, | did not have a

hi gh | evel of confidence that the sol uton was yet
in sight.

HEARI NG OFFI CER:  Okay. |'mgoing to ask
once again at this point that the w tness answer
the questions directly posed by counsel as
succinctly as possible.

A Sorry, ma'am

Q As far as the history of what had
happened up until that point, a nunber of
different attenpts or fixes had been attached with
respect to the sound. None of which however,
satisfied you and your famly, is that a fair
characterization?

A The mnor things done before July of 1994

had not been effective.

Q he rotation of the unit, that was a m nor
t hi ng?
A W don't know if that was for sound.

Q The bl anket over the conpressor, that was
a mnor thing?

A That was | ater renpved.
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Q Was it a mnor thing, sir?

A I don't know, but it was |ater renoved.

Q I"mtrying to use your words. You said
they were minor things. The installation of the
cones, the installation of the panels, these were
m nor things?

HEARI NG OFFI CER: Answer to the best of

your ability.

A Yes.

Q Are you aware of the cost of these m nor
t hi ngs?

A No, |'m not.

Q They didn't satisfy you or your famly,
t hough, right?

A Correct, the noise was still extrenely
hi gh.

Q There was then a neeting with a nunber of
village representatives on January 17, 1995 and

Exhi bit No. 35, which you have before you, |

t hi nk- -
A Yes.
Q -- speaks to that neeting?
A Yes.
Q And, as | understood your testinmony on

HALSELL & HALSELL REPORTERS, Chicago, |IL (312) 236-4984
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di rect exam nation, these notes that are attached

to Exhibit No. 35 are notes that were put together
by you and Bob Julian as to what transpired at the
meet i ng?

A The notes were put together by me. |
thought it inportant that we nenorialize what
transpired at the neeting.

Q D d you have handwitten notes at the
meeting or did you nmake handwitten notes at the
meet i ng?

A Yes, | did.

Q And, did your handwitten notes contain a
notation that Steven Crown stated "or that he
woul d", take whatever steps are necessary for the
Crowns air conditioner to conply with the | EPA
ni ghttine standards? These steps will be taken as
fast as is practical concerning design
fabrication, and construction |ead tines.

A That was ny understanding fromthe
meet i ng. | did not attenpt to use exact words, |
was trying to describe the essence of the neeting
with this outline.

Q And you renmenber M. Crown stating that

he woul d take whatever steps are necessary?
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A That was ny under st andi ng, yes.

Q Well, what did he say that caused you to
have that understandi ng?

A I thought that he said that if the
readi ngs are not satisfactory, then we will take
the necessary further steps. And by that, |
t hought he was alluding to the steps Al Shiner had
tal ked about, if you will ook under Point 2 where
M. Shiner had said that with this enclosure, if
it doesn't work, then additional steps can be
taken to nake it conply with the nighttine
standards. And | believe that M. Crown
subsequently indicated that he agreed that M.
Shiner had indicatd this.

Q And in fact, M. Crown al so subsequently
responded to your letter saying | did not say that
I woul d take whatever steps are necessary to
conply with Illinois EPA nighttinme standards?

A He agreed with these points, with the
exception of Point 4 A which has to with taking
the further steps.

Q At that nmeeting, was it al so discussed
that -- strike that -- did you say at that neeting

that if the unit would cone within 10 percent of
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the 1 EPA nighttine standards, that woul d be
satisfactory?

A I don't renenber saying that
specifically. | may well have said that if the
unit, you know, our goal is to try to get the
noi se reduced, if it cones within a reasonabl e
proximty of the night tinme standards, that would
be all right. | vaguely recall saying sonething to
that effect. | don't recall saying 10%

Q Bef ore Leavi ng Exhibit Nunber 7, on Page
4, this is a portion of your letter where you
state that you're pointing out 3 points in
Steven's January 10th letter that were
particularly in error, and the second one states
in 1993, we had asked the Crowmns if they woul d be
interested in buying our house, and that was a
statenent that had been nmade in M Crown's

January 10 letter, right?

A Yes.
Q But, that was not in error, was it?
A I would have to refresh nyself by | ooking

at his letter, but the context in which it was
stated that there was sonething sinister about our

phone call, and | wanted to clarify that that was
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not the case at all. It's just as it's laid out
here, and as | testified to a little bit ago.

Q You tel ephoned Steven Crown and said
woul d you like to buy nmy house, right?

A Yes.

Q And, you gave hima price of $1.2
mllion, give or take, right?

A | Believe it was 1.1.

Q $1.1 mllion, and he expressed no
interest in buying your house, right?

A Short circuiting it, there were a couple
of phone calls during which tine we went back to a
broker and so on, and | explained to himwhy we
wer e thinking about this.

Q Ckay. And, this exchange of phone calls
occurred pror to the installation or certainly
prior to firing up of this air conditioner, right?

A Ri ght.

Q And, after he turned you down at sonetinme
later, the air conditioner is started and you
begin to nmake statenents that it's maki ng your
house unlivable and you're going to have to nove
right? And, you've nade a series of those

statements to various people, including in this
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hearing, right?

A I think | can't agree with what you're
saying, counsel. You're trying to characteri ze,
put words into ny nmouth, taking things a little
out of context.

Q I"mjust raising a question as to whether
it mght appear that sonething is confusing or
sinister about this.

MR KAI SER  Objection

HEARI NG OFFI CER:  kay, let's go off the
record for just a monent to discuss the need to
cone to an agreenent as to the conclusion of our
day' s proceedi ngs today.

(Of the record)

HEARI NG OFFI CER: Back on the record.
W' ve been discussing the scheduling and we w ||
pick up inmedi ately on an objection we had now, we
have an objection to the | ast statenment nade by
counsel for Respondents during the cross
exam nation. Counsel, did you have a response to
t he objection?

MR CARSON: | thought it was a question
that | asked, you just said it was a statenent.

Maybe if we have it read back.
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HEARI NG OFFI CER:  Let's have it read
back.

MR. CARSON: M response, your Honor, is
simply that on Exhibit No. 7, this witness stated
that he doesn't see anything confusing or
sinister about it. | tried to give himin
expl aining the series of events and then now |'m
asking himto reconsider if he sees anything
confusing or sinister about it.

MR KAI SER  Asks himto specul ate on
whether it mght appear sinister to sone who knows
who, whether to hinself or sone third party, it's
irrelevant and calls for specul ation

HEARI NG OFFICER:  All right. The
objection is sustained. | would like to ask the
witness again to answer each question to the best
of his ability and succinctly, and counsel, you
may continue with your questioning on that issue.
And then, | believe we'll be taking a break
shortly.

Q M. Shelton, you did nmake the statenent
inthis letter, we don't see anything confusing.
or sinister about this, as suggested by Steven,

right?
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Yes, | did.

Q And where is it that Steven suggested
that there was sonething sinister about it?

A There was a letter that Steven wote as
of January 10th. | don't have a copy in front of
me, however, it was our feeling that a nunber of
the facts were wong and that in particular he had
insinuated in that letter that there was
sonet hi ng connected between our conpl ai nt about
the air conditioner and the fact that we tal ked
about selling our house to himsone nonths
earlier.

Q Was our next Exhibit, your Honor, 77?

HEARI NG OFFI CER:  Yes.
MR CARSON: "Il wap up this area in
just a noment.

Q Respondent's Exhibit 7 is a letter dated
January 10th, 1995 to Wnnetka Village Counci
from Steven Crowmn. This is Respondent's Exhibit
No. 7, is that the letter you're referring to?

A Yes.

Q And, in fact, the letter that's been
identified as Exhibit 7, Petitioner's Exhibit 7

is, in essence, your response to Respondent's
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Exhi bi t nunber 7?

A Yes, it is?

Q In M. Gown's letter, he described the
ci rcunst ances concerning the possible purchase of
your hone in the second full paragraph on the
second page, do you see that?

A Yes, | do.

Q And in the mddle of that paragraph, he
says this was sonmewhat confusing, but he didn't
say it was sinister, did he?

A | think if you read the entire paragraph
counsel lor, that at least as | read it, it posed
gquestions that, to me, seened intended to arouse
suspi ci ons.

Q Suspi ci ons that perhaps your notivations
m ght arise froma desire to sell your hone?

A That's what | thoguht the inplication in
thi s paragraph was.

Q But, you didn't get the same inplication
fromthe circunstances as you believe M. Crown
was trying to insinuate?

A For one thing, | don't have to rely on
inmplication, I knowin ny mnd what happened. |

know for a fact what happened, and there is
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absolutely no linkage. Secondly, when | stand
back and try to objectively |ook at the fact |
don't see anything that is suspicious at all as
was suggested by this paragraph and Steven's
letter. That's why we have the response.

Q The fact remins, though, does it not,
that you desired to sell your home, before the air
condi tioner becane operational and after the air
condti oner becane operational ?

A As | testified this nmorning, in the
spring of 1993, we were considering the
possibility of selling, but had concluded that we
didn't want to go through the listing process. W
would only do it if a sale happened to be readily
avail able. And, M. Crown was an obvi ous
possi bility, a neighbor building an enornous house
and it seened an innocent kind of question to ask
if he would be interested in buying our house.

Q You wanted to sell the house, then, if it
coul d be easily done?

A If it could be easily done.

MR CARSON: This would be a good tine to
br eak.

HEARI NG OFFI CER: Al right. W have
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now conme to the conclusion of this day's

proceedi ngs. And, the continuation of this hearing
wi Il occur on August 19th at 9:00 a.m The room
wi Il be announced. In the interim a transcript
of the proceedings we have had to date will be
available in the interim Thank you for your
attendance and cooperation in our process and

we'll see you then.
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CERTI FI CATI ON

I, VERNETTA MCCREE, A Certified
short hand Reporter doing business in the State of
IIllinois, Certify that |I reported in shorthand
the testinony taken in above-entitled matter, and
that this constitutes a true and accurate
transcription of ny shorthand notes so taken as

af or esai d.

VERNETTA MCCREE
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