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AFTER RECESS
HEARI NG OFFI CER:  Back on the record.
CONTI NUED EXAM NATI ON
BY MR. CARSON
Q You have before you Exhibit Nunber 36, M.
Crown. Is this a true and correct copy of a letter you

received fromDavid Shelton on or shortly after March

16, 19957
A Yes, it is.
Q The letter refers to anticipation of noise

readi ngs on your air conditioner. Does this relate to the
encl osure that you were just speaking of?

A | believe so. That's the only tine we would
have been taking it. It would have been after the
encl osure had been constructed.

Q The plan was to construct the enclosure with the
quiet flow plan and take the readi ng?

A That was the plan, yes.

Q And that was the plan that was di scussed at the
village hall neeting in January of '95?

A That's correct.

Q The letter, Exhibit 36, references |PCB
standards. Did you have an understanding at this time as

to whether the | PCB standards were applicable to a
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situation where noise was being transmitted from your
property to your neighbor's property?

A At the tine | didn't understand the | PCB
standards to be part of the discussion. As | understood
it, it was not gernane to this issue.

Q Showi ng you Exhi bit Nunmber 30 which bears the
date of April 11, 1995. You were informed by Brad
Maut ner, were you not, either with this letter or sonetine
prior that the | PCB standards were not applicable to your
situation?

A | received the letter. This is the basis of ny
under st andi ng, yes.

MR DIVER This was Exhibit 30, is that

correct?
MR CARSON: Yes.
MR DI VER And this is a letter fromwhomto
whont?
A Maut ner to ne.

VR. CARSON: And | apol ogi ze for not having
kept better track of this, but is Exhibit Nunber 30
already in evidence?

HEARI NG OFFI CER  Yes, it is.

MR CARSON: At this tine we would offer

Exhi bit 36.
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MR. DIVER No objection, no objection.
Has Exhibit 30 been adnitted?
HEARI NG OFFI CER:  Yes.
MR CARSON: It has been
HEARI NG OFFI CER:  Exhibit 36 will be adnmitted
i nto evidence.
(Exhibit 36 was adnitted into evidence.)

Q Showi ng you now what has been nmarked as Exhi bit
Nunmber 8. This is a letter dated June 6, 1995, from David
Shelton to you. Did you receive this letter on or shortly
after June 6, 19957

A Yes, | did.

Q And according to this letter it was faxed from
Ghio. Did you have an understanding that M. Shelton, by
June of 1995, was in Chio a good part of the time?

A David had called me a couple of tines from out
of state or Susi Shelton in our conversations had
nmentioned that her husband was out of town. | don't know

where he traveled, but Chio is as good a place as any |

guess.
MR DIVER My | have a copy of Exhibit 8,
I"msorry?
Q M. Shelton was at this tine expressing his view

that there was only a nodest inprovenent fromthe
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enclosure. Do you see that in the second sentence of

Exhi bit 8?2
A Ri ght, yes, | do
Q Did you yourself notice any difference between

before the enclosure and after the enclosure as far as
the sound enission fromthe unit?
A I thought there had been | guess a significant
i mprovenent in the sound |evel, reduction of the sound
| evel
Q So, you were not in agreenent with M. Shelton
that it was only a nodest inprovenent?
A No, | was not -- yes, | was not in agreenent
with M. Shelton.
Q At this time had the measurenments yet been done?
A | don't think so. | think we were still waiting
for a warner day when the unit would be operating a little
bit nmore. | think we were waiting for a warner day. |

think it was cooler spring if | renenber. But | can't

tell you.
VR. CARSON: This is Exhibit Nunber 41.
MR. DI VER  Date?
MR. CARSON: June 26, 1995.
Q Is this a letter that M. Shelton sent to you on

or about June 26, 1995?
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A I think he may have faxed it to ne, yes.

Q Okay. And this actually references neasurenents
that were taken June 19, 1995 as shown in the attachment,
does it not?

A That's what it says, yes.

Q And you were, in fact, in attendance when those
neasurenents were taken?

A I was at the house. | was not necessarily in
attendance during the entire tinme measurenents were taken
but | was outside, inside. | talked to Al Shiner, folks
that were there.

Q According to the attachment to Exhi bit Number

41, that is M. Shiner's test results?

A The one that says Mnday test on the top?

Q Yes.

A Yes, okay.

Q It appears that neasurenments were taken with the

Shelton conditioner on. Do you see that reference?

A Yes.

Q Do you know who requested that the neasurenents
be taken with the Shelton air conditioner on?

A | did.

Q Were you present when those particular tests or

readi ngs were done?
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A I was not standing next to anyone when the
readi ngs were taken, but | was in and out of the house, as
I mentioned and was told afterwards that the tests had

been t aken.

Q And they were specifically taken at your
request ?
A It seenmed appropriate that all anbient

conditions, all other conditions be tested and why not
test the Shelton unit as well as testing ours. It just
seermed to provide us with better information.

Q Did you personally observe which of the Shelton
air conditioners were in operation at the time these tests
wer e taken?

A | asked Al Shiner if the Shelton air
conditioning units were on. | was told that only one of
those were on.

MR. DI VER  (bjection, your Honor as to what
Al Shiner told him
HEARI NG OFFI CER: M. Crown.

A And | actually went -- sorry.
VR, CARSON: "Il restate the question
Q The question sir is not what Al Shiner told you.

D d you have occasion to observe which or both or none of

the Shelton air conditioners were running?
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A I went outside on ny driveway and heard only the
one air conditioning unit on the side of the house near
the kitchen at the Shelton residence.

Q And is there nore than one unit at the Shelton

honme or was there at that tinme?

A As | understood it there were two.

Q Ckay. The other one is |ocated where?

A On the roof.

Q And were you able to deternmine at the tine these

nmeasurenents were taken as to whether the rooftop unit was
operati ng?

MR. DI VER bj ection. He just testified
that he was not present during the time that the rooftop
unit was operating. He was just testifying that he only
observed the other unit operating.

Q My question was were you able to observe?

MR DI VER "Il object to the foundation
He stated that he did not observe that unit operating at
the time of the test.

HEARI NG CFFI CER:  Overrul ed. You can answer
the question, M. Crown.

A | asked if both units were on specifically and
was told --

MR DI VER  (bjection, your Honor. He's
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testifying as to what soneone else told him not as
to what he said.

HEARI NG OFFI CER:  What is the purpose of this
Iine of questioning, M. Carson?

MR. CARSON: The purpose is to establish that
testing conditions and |I'm asking M. Crown about what he
observed.

MR DIVER |'ll continue ny objection because
he's testified to what he observed.

HEARI NG OFFI CER:  And these are the testing
results which were provided to us as a previous exhibit?

MR CARSON: Yes, Exhibit Nunber 33, it's the
sane thing that's attached to Exhibit Nunmber 41

HEARI NG OFFI CER:  Exhi bit Nunber 33 has not
been introduced into evidence. Exhibit Number 41 has been
admitted into evidence and | believe we will have sone
testinony with respect to this noise enission test.

MR CARSON: Yes.

HEARI NG OFFI CER:  However - -

MR. ELLEDGE: Your Honor, | think there is
anot her Exhi bit Nunber on the June 20, 1995 letter from
Shi ner and Associ ates to David Shelton. | cannot right
of fhand tell you what that nunmber is. |'msure that M.

Shi ner, when he testified, testified to this particular
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letter.

MR DIVER | believe it was Exhibit 60.

MR ELLEDGE: Exhibit 60 and | believe it was
i ntroduced.

MR DIVER It was introduced. Yes, it was.

HEARI NG OFFI CER:  Exhi bit 60 was al so entered
i nto evidence.

MR DI VER Exhibit 60 is in evidence

MR CARSON: Is there a different between 60
and 33?

MR DIVER Yes. The handwitten notations
that are present on 33 are not present on 60.

HEARI NG OFFI CER: I"mgoing to overrule the
obj ection and pernmit the witness to answer what the
testing conditions were and that will represent his
under standi ng of the testing conditions.

A My understanding at the time the tests were taken
was that only one of the Shelton units was operating. |
asked if they would -- we needed to go back and have both
units operating and was told by Al Shiner that he didn't
think that he would be able to do that or didn't think it
was necessary or |'mnot sure what his response was, but
only one unit was operating during the taking of that

test.
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1 Q That one was not the rooftop unit, but rather

2 the one that was at ground |evel ?

3 A The only one that | observed or heard operating
4 was the one at ground level. |'massuning that was the

5 only one operating at the tinme.

6 Q And you received copies of the results either

7 wth Exhibit Nunber 41 or separately?

8 A Yes. | believe | received a copy from A

9 Shiner, carbon copied on his letter of June 20th.

10 Q And | ooking at M. Shelton's letter, Exhibit
11 Number 41, is it fair to say that he was not pleased or

12 satisfied with the results of the test?

13 A It appears he wasn't satisfied with the results.
14 Q Wth the encl osure?
15 A Wth the enclosure. Wth the results the

16 encl osure was generating.

17 Q And did you yourself reach any conclusions as to
18 the effectiveness of the enclosure as a result of this

19 test?

20 A It appeared to nme at |east that we had nmade some
21 significant progress in reduction of the sound and that

22 the enclosure was the only new addition and; therefore, |
23 cane to the conclusion it was responsible for the noise

24 reduction.
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Q And you had al so heard the operation of the unit
with the enclosure and you already testified as to how you
percei ved t he noise?

A | heard it both before and after and noticed a
significant reduction in the noise enitted.

Q Looki ng now at Exhi bit Nunmber 40, this is a
letter that you sent to David Shelton on or about June 30,
1995 and | believe this has already been adnmitted into
evidence. |Is that a letter that you sent to David Shelton
on that date?

A Yes, it is.

Q Now, according to this -- strike that -- this
letter was sent in response to M. Shelton's letter in
whi ch he was taking issue with the effectiveness of the
encl osure, right?

A Yes, | believe so. It's right after it, June
30th. It's June 26th.

Q Okay. Exhibit 41 was M. Shelton's letter to
you conmenting on the new readi ngs and Exhi bit 40 dated
June 30 is your response?

A Correct.

Q And in this letter you stated that you were
pl eased to see a very substantial reduction in sound

em ssions. Was that accurate?
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A. That's correct, after the construction of the

acoustical housing and the renmoval of the cones.

Q And in this letter you stated to M. Shelton
near the closing: "In short, we are done and do not plan
on spending any nore tinme or noney on this issue." Wy

did you nmake that statement in this letter?

A We had taken this issue to our consultants, we'd
gone to an outside consultant, Al Shiner, we had -- | had,
excuse ne, requested that M dRes continue to look into
this issue over the course of a year, a year and a half or
what ever and try and address the problems as the Sheltons
had been conpl ai ni ng about. W had, | thought,
successfully reduced the noise and continually had been
receiving letters from M. Shelton saying that enough is
not enough. We were being asked to conply with standards
that we weren't sure were applicable or not. W,

t hought, had been both prudent and thoughtful in the way
in which we went about it so it wasn't a band-aid fix and
every tinme we kept coming closer and closer and getting
nmore and nore of the sound renmpved, it was al ways, you've
made sone progress, but not enough, some progress, not
enough. And | asked Brad Mautner is there anything nore
that you can think of that we can do at this point and

Brad said | think we've done just about all we can. This



01373

N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

is quieter than nost five ton units that are in the

mar ket pl ace. |In fact, it's clearly the quietest 25 ton
unit that he had ever seen, ever heard. M friends and
peopl e that had visited our place were perplexed as to
what the sound issue was. Many people would ask the
guestion, where's the chiller and they'd be standi ng next
toit. W got to a point where we felt that we had taken
the advice of our contractors and their consultants, done
everything at the tinme we thought was possible and it
seenmed |i ke a never ending discussion. So | told David
Shelton at this point in tine we are done. W don't plan
to do any nore. W noved into our house in March and we
were just planning on living there.

Q Looki ng now at Exhibit Nunber 22, this is a
handwritten letter from David Shelton to you dated
Sept ember 21, 1995. Did you receive that letter?

A | did receive it. It was actually | think faxed
to my office and ny secretary | think read it to me over
t he phone.

Q And by this tine, Septenber 21, 1995, David and
Susi Shelton had filed a conpl aint agai nst you and your
wife before the Illinois Pollution Control Board, is that
right?

A I"mnot sure of the date, but that's the right
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date. That's the right date.

Q This letter requests that you take action with
respect to the air conditioner in order to assist Sus
Shelton's sl eep because of some surgery that she's

schedul ed to have. Did you understand that?

A It's what the letter said, as | understood.

Q Did you take any steps in response to this
request ?

A | agreed with David Shelton's position. It

dropped into the 40s and 40s at night, it was cool, you
didn't need air conditioning. So | contacted M dRes and
guess there's a trigger point where the unit goes on and
if it's above that trigger point, it flicks on. If it's
bel ow that trigger point, it effectively goes off. W

rai sed that trigger point and the tenperatures dropped
well below it; and therefore, during the unit was off that
night. So | believe we conplied with M. Shelton's
request and acconmopdated the need for Susi Shelton to get
a good night's sleep.

Q So, you had inforned the Sheltons in June that
you' re done and you do not plan on spending any nore time
or nmoney, but indeed you took another step in response to
their request in Septenber, right?

A. Yes, even after the June letter and Brad had
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told me that we'd done just about all he could think of at
that point in tine to address it, | still suggested if
you'd cone up with anything or think of anything Brad,

pl ease let me know. |'m open to suggestions, you know.

| agree with you, | think we've done an awful lot at this
point, but if something new pops to mnd or sonething
conmes along that we haven't considered, let's talk about
it.

Q And have you aut horized additional nodifications
since that tinme addressed towards meking this unit even
qui eter?

A Yes, we've put on -- I'mnot -- there's
a variable speed control mechanismthat's now on the unit
and there have been sone other nodifications made to the
wal I heights and so forth.

Q And are these nodifications nodifications that
were nmade with your consent?

A They were nmade with my consent, absolutely.

Q And why did you authorize these additiona
nmodi fi cations, even though you had previously informed the
Shel tons we are done and we do not plan on spending any
nmore tine or noney on this issue?

A Because new i deas cane to |ight and as opposed

to turning them down out of hand, it just seened like the
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right neighborly thing to do to try to inplenent them and
if it helped reduce -- the Sheltons were no | onger living
at the house next door at this time. As | understood it
they had noved out sonetinme in January, but that had never
-- that wasn't the issue at this point. W were just
trying to take advantage of a new idea, inplenent it and
if it works, great. There was no guarantee that it would
wor K.

Q Aside from physically noving the unit to another
| ocation, is there any proposal that anyone has nmade to
achieve a quieter level of perfornmance that you've refused
to inmplenent?

A | think Greg Zak in his testinony tal ked about
buryi ng sonme pi pes underground. | nean there were some
ot her proposals that were out there, but again not being
an expert, it was nore or less if there are new i deas, new
options, explore them And | don't think we've turned
away or not listened to any idea that's come our way. In
fact to the contrary, anything that has cone along |'ve
tossed over to Brad and said, what do you think? You're
the one that has to maintain the system You' re the one
that warranti es and guarantees the operation. You have
t he mai ntenance contract. It's got to work. This is your

bal | ywi ck not mine. But if there's something nore that
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can be done, let's take a real hard look at it.

Q You testified earlier that you received a numnber
of conplaints from neighbors in 1994. Since 1994 from
1995 and beyond, have you received any conplaints from
anybody at all other than the Sheltons concerning the
noi se fromyour air conditioning unit?

A No, | haven't. 1In fact, we had an open house
when we noved in and invited the nei ghborhood over and the
i ssue was never brought up once by anyone.

MR. DI VER bj ection. The purpose of this
is to establish that the nei ghborhood had any conpl ai nts.
| object to it as being hearsay along the sane |ines as
M. Carson objected to sonme of the testinony during our
case in chief.

MR. CARSON: Again this is not offered for the
truth either. This is to establish his response to his
state of mind and his response to the perceived issue.

MR DI VER. Madam Hearing Officer, the fact
that he had a party, unless he's establishing that he had
a party for the purpose of inquiring of any of his
nei ghbors whet her or not they had experienced sound or
noi se problens is absolutely irrelevant to his state of
nmnd or any of the activities that he pursued.

HEARI NG OFFI CER:  (bj ecti on overrul ed.
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Q One last area. You nentioned earlier in your
testinmony that there were two occasi ons when you went over
to the Shelton residence in order to give the situation a
lift and you described the first one.

A The second one Pete Keller and | went over
during the workday and wanted to listen to see what the
unit sounded like. Susi Shelton was there that day.

MR. DIVER  Madam Hearing O ficer there's

been no foundation laid for this.

Q Can you tell us when that neeting took place?
A Thi s woul d have been--
Q Showi ng you Exhi bit Nunber 34 which has the

drawi ng for the enclosure. Does that refresh your
recollection as to the approximate tinme of the neeting?

A | think it would have been in the sumer of '94.
That's probably, yes, sumer of '94. Pete Keller and
went next door to listen to the unit again to see what, in
fact, it sounded like.

Q Did you have a conversation with Susi Shelton?

A We asked permission to come onto the property
and listen to the unit and we wal ked down the side, the
Shelton side Iot, the south side of their Iot adjacent to
the fence and stood near the kitchen or just beyond the

kitchen, a little bit west of the kitchen wi ndow and tried
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to listen to our unit and had a difficult time hearing our
unit as their unit was on and then their unit went off and
we coul d hear, just barely hear our unit.

Q Did you try to have a conversation while their
unit was operating?

A You nean did Pete and | try to have a

conversati on?

Q Yes.
A We both noticed this unit was on and we could
hear it. 1t was noisy. It sounded like an air

conditioning unit.
Q And this woul d have been which air conditioning?
A The one on the ground | evel near the kitchen or
t he side door, the Shelton side door on the south side of
t he house.
MR. CARSON: No further questions.
HEARI NG CFFICER: O f the record for a nmoment
to discuss the lunch schedule. Let's come back at 1:30.
(The hearing was recessed for |unch.)
HEARI NG OFFI CER: Back on the record and we
wi Il now have the cross-exam nation of M. Crown.
CROSS- EXAM NATI ON
BY MR DI VER:

Q M. Crown, you indicated in your testinmony a few
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hours ago there was a rather significant renovation
project that you were involved in requiring your use of
a significant nunber of people to assist you in the
managenent of that project, is that correct?

A There were a nunber of subcontractors and there
was sone outside people we used, yes.

Q You' re now tal king about the reconstruction of
this entire building, this entire residence that you
purchased. The residence, as | understand it at the tine

you purchased it was give or take seven thousand square

feet?
A | don't know what the size was.
Q Vel 1, do you know what the total size is now of

the resi dence as reconstructed?

A | believe so, yes.

Q About sixteen thousand square feet?

A G ve or take.

Q Was the existing structure about half the size

of the current structure?

A If I didn't know what it started as, | can't
give you that answer. | don't know. It may well have
been. | don't know what the size of the original -- they

didn't have plans that we were able to use to deternine

what the square footage was and we didn't take the tine to
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nmeasure it.

Q The reason |'masking is that you indicated that
the reason the reconstruction was necessary was the
because the existing structure did not conformto your
space needs. | assune you woul d know what the space was
i n the beginning.

A Space needs as to |l ayout, the nunmber of rooms,
type of living spaces we had didn't acconmodate what our
needs were. O what our desires were.

Q Ckay. When you determined that you set upon the
reconstruction project, you set up an organi zation to
actually steer it while you were not able to be present,
is that correct?

A | hired certain people to performcertain
functions, yes.

Q You had an overall person with responsibility
for bringing everything together, is that correct?

A | did. Actually there were three people, four
people | guess involved in helping to pull things
together, each conming in it with very different types of
responsibilities.

Q Okay, indicate for us who those three were and
what their responsibilities were.

A Aside from nyself you talking about?
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Q Yes.

A Okay. There was the original contractor from
Pepper Construction. There was the architect, Pau
Constant from Constant Architecture and pl anni ng which
i ncl uded Don Lybrook, one of his senior people and then
Howard Bl air who was an owner's representative. He is a
partner in devel opnent and then obviously ne.

Q And these three individuals together with you
woul d neet on a regul ar basis fromthe begi nning of the
reconstruction of this project for a significant number of
nonths, is that correct?

A The players changed into the job. W net on a
regul ar basis. The early stages, because of the nature of
the construction project, the shell package was all that
had been devel oped and so sone things had to be put in
construction ready drawi ngs in order for Pepper to oversee
them for a request for proposals to allow bids to cone in.
We tried to set up a regularly schedul ed neetings, they
didn't always occur. A lot of themwere a function of ny
travel schedul e. If I could make them sone neetings |
didn't attend because they were just doing follow up work,
but | received, you know, updates as to what had happened.
It was slow going at the beginning.

Q Did these neetings at which the plans were being
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di scussed and fornul ated, did they occur generally on
about a weekly basis?

A W tried to do it on a weekly basis, yes.

Q And about how [ ong woul d the neetings | ast
t hensel ves on average?

A Ch an hour, an hour and a half, 2 hours maybe.
And those are the ones that | recall. Sometines mneetings
went on during the day which I wasn't involved in, but --
and they nmay have lasted |onger with some of the
sub contractors. Qur general at the time would interview a
subcontractor, go through the bid, understand what was
i nvol ved and then report back to us.

Q And sonebody kept track during the course of
t hose neetings of where you were and where you were goi ng?

A General | y speaki ng, yes.

Q And you either were in attendance at the neeting

or were cc'd on mnutes of the neeting, is that correct?

A Usual | y, yes.
Q These nminutes were witten?
A Most of them yes.

Q And | believe npst of these neetings were
proceeded by sone kind of an agenda. Sonmebody had set up
an agenda of what was going to happen at that meeting.

A There were open issues, yes |I'd call it an
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agenda. But there were open issues which were either
carry over fromthe previous neeting and the notes from
the previous nmeeting, we used that as an agenda to speak
fromas things to do, projects in the process.

Q And for how long a period of tinme did this
particul ar process continue; that is, alnost weekly
nmeetings generally an hour, an hour and a half or so with
you in attendance or you cc'd discussing where we'd been
and where we were going. For how long during the
reconstructing process did that process exist?

A That format |asted up until Pepper left the job
and Pete Keller was brought on board the job, the formal
nmeeting of that sort.

Q And that was about May of 19927

A I think that sounds right. | think somewhere
around that point.

Q It was at neetings such as this that you
actually participated in the review of proposals wth
respect to the HVAC systemwith the architect and the GC
and M. Blair?

A That was one of the occasions that we woul d have
reason to tal k about, yes.

W net with the architect separately and

Howard Bl air was down there and | would be in
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conversations with different people during different tinmes
of the day during different days of the week, so other
i ssues were di scussed.

Q Was it the intention, as a result of these
nmeetings at which ninutes were prepared that sonebody was
going to be given an assignnent with respect to each
matter that had not yet been attended to. That a
particul ar person was identified as the person responsible
to go forward with that particular issue?

A That was the intent, yes.

Q And | assune the reason for that is to nake sure
t hat somebody knew who had the authority to get things
done?

A Havi ng a poi nt person overseeing the job was
absol utely desired, yes.

Q Once you were advised of a noise problemat the
Shel tons, who did you appoint to be your point person in
charge of finding a solution to the problen?

VR. CARSON: oj ection, only in that the tine
frame is unclear.

Q I n Septenber of 1993 at the time the Sheltons
were conplaining initially about this noise?

A So we've noved from May of '92 to Septenber of
' 93.
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Q Yes, we're on Septenmber of '93?

A I wasn't sure where you were. At that time Pete
Kel I er was now on board the project. The team had been
shrunk to Pete Keller, Paul Constant and nme essentially as
the three parties. W didn't necessarily have as formal a
set of neetings since | was visiting the job site
regul arly and Pete was not brought on as a typical genera
contractor wherein | would get a conplete bid from him and
he woul d then oversee and he would then go out and get al
of his bids fromthe subs and I would pay hi mand he woul d
take the risk of the up or down. Basically, he worked for
me. | paid his salary direct and he was overseeing the
interests or overseeing the project of ny interest
specifically. In other words, the problem| had with
Pepper was that they didn't work for ne, they worked for
themsel ves. Pete Keller worked for me and | knew t hat
when | asked himto do sonething, he would do it. Pepper
wasn't as responsive.

Q Was it your understanding that after you heard
of the conplaint from Susi Shelton you initially went over
and turned the unit off that you identified a particular
person to whom you would | ook for finding a solution to
t he probl en?

A No, sir, | don't think it went quite that way.
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| asked Pete Keller to contact M dRes and | believe
talked to M dRes, too. So there may have been a coupl e of
I'ines of comunication to apprise them of the situation
and to get back to me. Pete was speaking on ny behalf, so
he was talking to the same sub contractors on a daily
basi s.

Q Did you understand at that point in time that
you had del egated to Pete the responsibility for being the

guy in the field to see to it that the probl em was

resol ved?
A No. | asked Pete to find out information and
apprise the subcontractor of the problem | don't know

that | assigned Pete the responsibility of solving the
probl em because | don't think it was in Pete's purviewto
solve it. He was asked to contact the subcontractor

M dRes, apprise themof the situation and to the extent
that he could either facilitate or provide information to
them as the onsite general, he should do so.

Q Did you consider that M dRes then was the point
person responsible for finding a solution to the problem
at that tine?

A Yes, | looked to MdRes to provide ne with ideas
and sol uti ons.

Q Did they provide those ideas and solutions to
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you directly or do they provide themto you through Pete

Kel | er?
A Bot h.
Q At the tinme of the initial comrunication of a

noi se problemand let's say at |east through the Cctober
11, 1993 letter to you fromDavid Shelton, during that
period of tinme, what particular instructions did you give
to MdRes with respect to finding a solution?

A | advised M dRes of the situation, was told the
unit had not been fully tweaked and was not fully up to
it's -- was not fully installed and to nmake t hem aware of
the situation at that time was what | felt needed to be
done. W didn't even have a machi ne that was up and

running the way it would nornmally be operating.

Q How woul d t he machi ne have been different?

A How woul d it have been different?

Q Yes.

A Ti ghteni ng screws, tightening belts. There was

a lot of dust in the system Just various start up
abnormalities |I gust or typical set up issues.

Q Who at MdRes in particular told you that they
expected that there would be a difference in the amount of
sound enitted fromthis equi pment by tightening screws,

belts and elimnating dust in the systen?
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A | don't believe they said it in that form They
said they were still starting up the system they
were still checking it out. | don't remenber whether it

was Brad Mautner, Gary Elfering, Harry Akers or one of the
techni ci ans on the sight.

Q O Pete?

A It could well have been Pete through any of the
above too, yes, and it may well have been to both of us so
we had a concurring information.

Q But you're saying at this point you don't
recol l ect how or fromwho that information came, but that
sonehow you received that information?

A | did receive the information, | just don't
remenber specifically who said it. It may well have been
a nunber of people who gave me sone information, yes.

Q Ckay. Having received that information that the
system needs tweaking, did you deternine that there was no
need for you at that point in time to give any instruction
to anybody with respect to finding any kind of a solution

beyond tightening screws, belts cleaning dust out of the

syst enf?
A Solution to what, sir?
Q Solution to the sound or noi se problemthat had

been the source of conmplaints fromthe Sheltons?
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1 A | don't know that we knew that there was a

2 problem | knew that the Sheltons had conpl ai ned and we
3 knew that there was a systemthat had been put in. |

4 don't think we fully understood it. | didn't fully

5 understand what the operating systemwas going to be like

6 when it was up and running.

7 Q But you're telling nme sonebody had suggested to
8 you the operating systemwould sound differently after

9 this tweaking?

10 A No, what | said was that somebody had told nme
11 that the system had not yet been fully tweaked and

12 required sonme further installation nodifications to get it
13 up to its running speed, that's what | said.

14 Q Wien were you told it was fully tweaked, at what

15 point in tinme?

16 A I don't know that | was ever told it was fully
17 tweaked.

18 Q Do you think it's fully tweaked today.

19 A | think today it's operating as efficiently as

20 it ever has, yes.

21 Q In your judgnment, not professionally judgment but
22 in your judgnent, when do you believe the system was

23 finally tweaked?

24 A It kept undergoi ng changes. | don't know when
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the systemwas fully tweaked. It probably was fully
t weaked shortly after our moving in.

Q Sonetinme after March of 1995?

A That's right because of all the changes that had
taken pl ace.

Q And t he changes that had taken place that you
put in the tweaking category were what?

MR. CARSON: hject to the form of that
question. | don't think the w tness suggested that the
changes were a part of the tweaking category.

HEARI NG OFFI CER:  Sustained and | would like
some explanation of what is neant by the termtweak in
your discussion here.

Q It's aterm-- all right, let's ask the witness.
M. Crown, what do you mean by tweaking?

A What | mean by tweaking is that the adjustnents
to parts within the machine, belts and bolts and fans and
bit and pieces that come on a delivered nechani cal device
have been tightened down and arranged properly so they
operate as efficiently as they can in a design fashion
That's what | understand tweaking to be.

Q Al right. So by tweaking you're then talking
about the conponents as delivered fromthe nmanufacturer?

A That's one | evel of tweaking, yes.
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Q What is another |evel of tweaking?

A As you nove the machine around it's no | onger
delivered fromthe manufacturer. You've got bring it back
to its operating formor its operating efficiency.

Q But did you do that with parts or equi pnent
ot her than what the manufacturer gave you?

A I'"'mnot the technician, | don't know what you do
it with. |If you nmove a machine, there's a chance that
sonet hi ng gets out of whack.

HEARI NG OFFI CER: Can we nove on with your
guesti oni ng?

MR DI VER Yes. | still need to find out
what it was that you considered to be in the category of
t weaki ng ot her than what you've just said that occurred
between the time of the equipnment installation in the
sunmer of 1993 until the tine you noved in in March of
1995 when you said you believed it was finally tweaked?

A I'"mnot sure | understand your question.

HEARI NG OFFICER: M. Crown, did you believe
that there was any additional tweaking other than the sort
of the tightening of the systemthat you've described?
Woul d you describe anything el se as tweaking?

A Maybe | can answer the question a little bit

differently and help you out. Until such a time as M dRes
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was willing to put the machine on the one year first
installation warranty period, | felt that the machi ne was
fully under there responsibility to tweak it, as |I'm
calling it, and bring it up to standards and | think that
occurred at least a year or 18 nmonths after the
installation. And that's why | used the time frane while
it was in their hands and | still had the year tine frane
to run, it was theirs to tweak, fine tune and do what they
needed to do and it didn't come over my time clock for
warranty.

Q Well let nme ask you. Did you consider that the
installation of baffling insulation inside the chiller
unit itself was tweaking?

A No, sir, | don't think that's tweaking.

Q Did you consider that the installation of sound
bl ankets of some sort over the conpressors was tweaking?

A No.

Q Did you consider that the installation of cones
over the top of the unit was tweaking?

A Not in my definition, no.

Q Was the installation of any kind of acoustica
panel outside the chiller unit itself any kind of a pen or
acoustical enclosure, do you consider that to be tweaking?

A That was done for the benefit of trying to quiet
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the machine to satisfy the Shelton's conplaint as were the
ot her ones.

Q Al'l right. Back in Septenber, Cctober of 1993
you were told that tweaking was necessary. Did you
determine then at that point that there was nothi ng needed
to do with respect to the Shelton conplaints?

A O her than just the tweaking?

Read the question back.

(The record was read.)

A I don't know that | determi ned anything at that
point intime. | don't think | knew enough to nake any
type of determination since it was still being installed.

Q What were the other elements of the systemthat
were still being installed other than the tweaking you're

tal ki ng about ?

A Well, the fencing hadn't been put up, the
foliage, trees around it, the fence along the property
line, trees. Those were all yet to be install ed.

Q The fencing, foliage. By fencing, we're talking
about some kind of a fence around the chiller unit to nake
it -- to provide a nore visually attractive appearance.

A It actually was going to serve two purposes,

t hought .

Q What was the ot her purpose of that fencing?
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A It was going to be another buffer between the

Shel t on house and ours.

Q Sound buffer?
A | assunmed it would be a sound buffer, yes.
Q So when you approved the installation of a fence

around the chiller unit, you were at that point in tine
considering that that fence would be used as a sound
i nsul at or between you and your property and the Sheltons?

A No, | saw it as serving as both purposes, both
esthetically it would cover it up as with the trees and
the trees would serve with the fence as a sound buffer.

Q Wien did you first consider or approve the
installation of a fence around the chiller unit?

A It was probably in '92 or '93.

Q You're saying that in '92 or '93 you were
al ready considering sound conming fromthis air
conditioning unit and how its affects m ght be reduced by
fencing around the unit, is that correct?

A No, sir. What |'msaying is we had al ready
decided on putting a fence around the unit. Esthetically
that was the initial understanding and then to get a
doubl e benefit fromit, it was also going to provide
sound barrier.

Q When did you first consider the double benefit
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as opposed to this esthetic?

A After the Sheltons said they heard sound, we
said we still had some work to do where we would be
putting a fence around it to provide a sound barrier

Q But the fence had al ready been sonething that
was proposed sonetine prior to the tine that the air
conditioning unit went into operation, correct?

A I thought it was pretty good thinking to be able
to do two things at once.

Q What about the fence at the property line, when

was that added?

A I think it was either '93, '94, sonething |ike
t hat .
Q Sonetine after the conplaint?
A | believe so, yes.
MR. DI VER What's the next exhibit nunber?

I"'m marking as Exhibit 113 which 1"
hand to you in just a nonent and ask you to | ook at that
if you woul d?

A Yes, sir.

Q Ckay. This is a statenent you received fromthe
| andscape architect for this project on or about February
6, 1992?

A No, sir. |It's a proposal. It looks Iike a



01397

1 proposal and it | ooks like a prelimnnary budget.

2 Q kay. | ask you to ook at ItemE on Page 1

3 A Yes.

4 Q I't indicates there was proposed a site perineter
5 fence, 200 feet in length, six foot, to replace an

6 existing fence. |Is that the fence that was proposed

7 between your property and the Shelton's property?

8 A It looks like it, yes, sir.

9 Q I's there anything incorrect about this docunent
10 in terns of its date?

11 A No, the date is what it is, | guess.

12 Q The suggestion of this docunment then is, at
13 least as early as February 6, 1992, you had been

14 considering and even intending to erect a fence between
15 your -- a stockade fence between your property and the
16 Shelton's property, is that correct?

17 A We had asked for a proposal on what it would

18 take to fence the entire property, yes, it's in the

19 proposal

20 Q And you did receive a proposal ?

21 A And we didn't act on all the proposals we got.
22 Q Did you accept this proposal ?

23 A Did we accept this proposal ?

24 Q Yes. Did you accept that proposal with respect
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to the installation of 200 feet of six foot fence?

A I don't know that we accepted their proposal
We accepted parts of the proposal

Q Is there anything that actually was installed
bet ween your property and the Shelton property along the
property line that was different fromwhat is shown in
this particul ar proposal ?

A No. There was a fence installed, but |I'm not
sure its 200 feet.

MR. DI VER Madam Hearing O ficer, |'d nove
the introduction of Exhibit 113.

MR, CARSON: Madam Hearing O ficer, I'm
concerned about the content of the Exhibit 113. The only
thing that, even assunming the relevance of M. Diver's
inquiry here, the only relevant itemof information is the
date and ItemE on the first page. There's a |ot of other
information on here that has no rel evance what soever and
we had indicated at the outset of this proceeding that we
view the cost of the project as an inappropriate itemfor
evidence in this case and | think that this is |oaded with
information that just doesn't -- its potentially
prejudicial in that light and has no relevance at all to
the issues in this case. | mnean certainly there may be

another way to address it if M. Diver wants to establish



01399

N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

that a proposal or prelimnary budget was made on this
date that included this item we can certainly enter a
stipulation into the record to this effect.

HEARI NG OFFI CER: M. Diver, do you have a
response?

MR. DIVER  Madam Hearing Oficer, the
rel evance of this document | don't think is at issue at
all. The question that counsel is asking is about whether
this particul ar docunment has prejudicial information in it
and | haven't heard yet what the nature of that
prejudicial information is. It's not been identified and
I woul d ask before having to respond to counsel what it is
that's prejudicial in this document?

HEARI NG OFFICER: | will suggest that you
respond to the objection that has been nade.

MR DI VER: Madam Hearing Oficer, | tender
the exhibit as entered. |f Madam Hearing O ficer finds
that there's sonething objectionable about the docunent, |
woul d be willing to stipulate to reading into the record
the actual | anguage indicating the date of the docunment,
the source of the docunent, and the |anguage on the
docunent .

MR. CARSON: | could even suggest anot her

alternative and that would be to just enter page 1 because
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the only information that's of interest is on the first
page and the rest of it is not relevant.

HEARI NG OFFICER:  |I'Il agree. |[|'ll entertain
the introduction of Page 1 of Exhibit 113.

MR. DIVER  That's acceptable.

HEARI NG OFFI CER Al right Page 1 of

Exhibit 113 will be adnmitted as 113 and it's entered into

evi dence.
(The document, Exhibit 113, was entered into
evi dence.)
MR. DIVER  Thank you.
BY MR DI VER
Q You indicated that there were foliage and trees

as well that were being planned sonehow as a sound buffer,
is that correct?

A | said they were going to be used as a sound
buffer, yes, and they also were going to be shielding the
-- where are these trees -- yes to your question. There
are trees planted on the property.

Q And the purpose of these trees was to attenuate
sound on the property?

A Whi ch trees?

Q What ever the trees were. You indicated that

this particular project, the chiller unit was not
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complete. You said the installation was not conplete
because of a fence around it, because of foliage, because
of a stockade fence on the property line and because of
trees. And |I'm asking you about the foliage and the trees
that you just indicated were part of the reason for this
installation not yet being conpleted in Septenber, Cctober
of 1993. And |I'm asking you whet her those foliage and
trees were intended for sound attenuating purposes?

A They woul d serve as sound attenuating purposes
and they would al so serve to camoufl age the stockade fence
and al so provide some privacy on the property line.

Q Sonebody then told you that this foliage or
these trees woul d provide sound attenuating effects, is
that correct?

A No, |I don't know that anyone told me that.
just assumed that if you put sonething up between a noise
and anot her location, it will deaden the sound.

Q So this was Steven Crown's determination as to
what woul d be a sound attenuating device as opposed to a
device fromthe consultants, is that correct?

A | drew that concl usion, yes.

Q Were there any other conclusions that you drew
with respect to aspects of the chiller unit and the sound

attenuating properties of those aspects that you canme to
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the conclusion of all by yourself without your
consul tants?

A I relied on the consultants when it came to the
nmechani cal aspects of the machinery and it's operational --
how it operated.

Q Am | to understand that in Septenber, October of
1993 you did not give direction to either M. Keller or to
M dRes to start |ooking at things to be done to the
equi prent ot her than tweaki ng and other than fencing or

foliage to quiet the sound?

A W weren't yet done with the installation.

Q What were you done with the installation?

A When were we done?

Q Yes.

A Wll it was after the fence and after the trees

and after the unit had been turned on and tweaked.

Q And that was well turned on and tweaked you
i ndicated was in March of 19957

A No, sir. You asked nme when you thought
t he tweaki ng had conpl eted because of all the novenent of
the unit, turning it 90 degrees on axis, putting in the
bi-fold panels around it. \When there were changes done to
the unit, then | would still consider themwanting to make

sure that it runs operational and efficient and there have
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been sone changes nade to date. So it's been tweaked to
date in order to nake those changes, provide the type of
noi se out put that you do today or |ack thereof.

Q When was the installation conmplete in the sense
of having the fencing, the foliage, the fence, the trees,
and at |east enough tweaking to satisfy you that it had
been tweaked?

A The trees and the fences we, actually we pulled
out trees. They put in some snmaller trees around the
unit. | had thempull themout and put in larger trees
around the unit and ny recollection is that it occurred in
' 94.

Q Sonetine in the spring or summer of 19947?

A Sonet hing al ong those lines to ny recollection,
but there are facts in the record that will show when the
date was. Scott Byron's record will show

Q But your testinmony is that until that tine you
did not give anybody any directions with respect to
providing for sone sound attenuating nmechanisms for this

machi nery because it had not yet been installed?

A No, what | did was, | apprised our subcontractor
of the problem | apprised our subcontractor that we
wanted to ook into the problem That we still had sone

nmore installation and we were waiting to see what the
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results of that were, which I thought was npost prudent and
appropriate. And since we didn't run the unit in 1993
during the night, it didn't seemto be a problem In the
winter tine it didn't run at all.

Q Were there actually changes made to the
equi prent changes that were not part of the origina
design of the equipment prior to the time that the system
was fully installed in the spring of 1994?

A Bl ankets canme on sonetinme in 1994 and the unit
was turned in 1994 90 degrees on axis and the cones were
put onin '94, if that's in response to your question.

Q Okay. Were all those things done at the tine of
installation, to use your term nol ogy that would have been
the Spring of 1994, would all of those changes have been
at the sane tine that installation was bei ng made
compl et e?

A They were being done in generally around the

same tine, yes

Q Okay. Were you present during the testinony of
John Gsell in this proceeding?

A Yes, | was.

Q Do you recall M. Gsell testifying that on or

about COctober 6th and 7th of 1993 he install ed Arnaflex

insulation, a baffling material, on the interior of the
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chiller unit on those two dates in 19937

A I recall himsaying sonmething to that, correct
yes.

Q Do you recall himtestifying as well that there
was no other insulation added to the interior of that
chiller unit after that date?

A I remenber himtalking about the Armaflex and
what ever he said in the record is what he said in the
record.

Q I'masking you if you recall his testinony that
to the effect that once he put that Armaflex in in 1993
there was no ot her sound insulating equi pnent added to the
interior of the chiller unit?

Until what tinme?
Ever.
The bl ankets were never added.

Those were the bl ankets.

> O > O

Those were the bl ankets?

VR, CARSON: I"mgoing to object to the form
of the question and to counsel directing in his statenments
at the witness. |If he's trying -- he's now asking the
witness if he recalls specific testinony, which I'm not
objecting to, and the witness all he has to answer is

whet her he recalls it or whether he doesn't.
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MR. DI VER kay.

HEARI NG OFFI CER:  The objection is sustained
I would like to ask that the nature of the
cross-exam nation go directly to M. Crown's statenments
this morning on direct.

MR. DI VER Right. | believe he testified
Madam Hearing O ficer, that the blankets were installed
1994. I'mtrying to test his credibility by indicating
him trying to refresh his recollection that indeed the
bl ankets were installed in Cctober of 1993 prior to the
time that he is now testifying they were installed.

One of the issues in this particular
case has to do with credibility in ternms of renmenbering
when things happened and what actually happened and why.
And that's what | have to explore with this witness.

MR. CARSON: The specific nature of ny
obj ection was when M. Diver stared M. Crown in the eye
and said those were the blankets. That's not proper
Ccross-examn nation

MR DIVER I'Il withdraw that statenent.

HEARI NG OFFICER:  All right. Proceed with

your questioning.

in

to

Q Do you recall the testimony of M. Gsell as well

that on October 6th or 7th of 1993 he installed an
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Armafl ex cover over the top of the conpressor unit in the

chiller?
A. | don't recall the Armafl ex cover.
Q Do you recall M. Gsell's testinony that at a

point in time in the sunmer of 1994 he renoved the

armaf | ex bl ankets that he had put over the conpressors?

A What tinme frame again?
Q Sumer of 1994,
A | knew the bl ankets, as you called them were

renoved, yes that | was aware of.

Q And do you recall his testinony that the
bl anket that he renpved was the sane bl anket that he had
installed in October of 19937

A I"massunming it was the same bl anket that was
installed, yes.

Q Had you given to M. Gsell directly an
instruction to install Arnmaflex insulation on the sides of
the interior of the chiller unit or over the tops of the
conpressors?

A No, sir.

Q Had you given instructions to M. Keller to have
Armafl ex insulation or an insulating material added to the
interior of the chiller unit and over the tops of the

conpressors?
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1 A No, sir.

2 Q Had you given such an instruction to M.

3 Mautner?

4 A No, sir.

5 Q And yet |'m understanding by your testinony that

6 vyou had given the instruction to put the bl ankets on?

7 A No, sir, | didn't say that.

8 Q "Il leave the record to decide that part. At
9 sone point in June of 1994 | believe you testified about
10 ab incident involving the police and a report that was
11 nade to the police departnent by the Sheltons about the

12 noise conming fromyour chiller unit, is that correct?

13 A I was contacted by the police, yes.

14 Q Do you recall that being in late June of

15 19947

16 A Approxi mately that tinme, yes.

17 Q Do you recall prior to that date, one or two

18 days before, having two tel ephone conversations on two

19 separate dates prior to that contact with the police by
20 M. Shelton in which you advised M. Shelton that you did
21 not intend to do anything nore than you had al ready done
22 with respect to inprovenents to the chiller unit with

23 respect to its sound?

24 A I don't recall any conversation of that sort.
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Q Do you recall two tel ephone conversations with
Davi d Shelton approximately two days before the chief of
police incident; one at your hone at night and one at your
of fice which you discussed with M. Shelton what it was
that you were doing to reduce the anpbunt of sound com ng

fromthe chiller unit?

A | didn't talk to the chief of police.

Q No, I'mnot saying you did, I'mjust trying to
gi ve- -

A You did say that. | didn't talk to them

Q At some point in tine prior to the police chief
incident -- I"mjust calling that the police chief

i ncident being the tinme in late June of 1994 when the
pol i ce departnment was contacted, whatever that date was
"' mtal ki ng about which in the one or two days before that
you received two tel ephone calls from David Shelton; one
at your office and one at hone.
A | talked to David Shelton off and on, | can't--
Q Do you recall having the tel ephone

conversations, particularly that few days prior to the

police call incident?
A | don't recall the days specifically, no, sir
Q Do you recall prior to the police call incident

telling M. Shelton over the phone that you had no
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1 intention of doing anything nore with respect to reducing

2 sounds fromthe chiller unit?

3 A No, | wouldn't have said that to M. Shelton
4 To the contrary, we were working on it.

5 MR DI VER | believe | don't have a

6 question.

7 A Oh, | was trying to answer your first one.

8 Q You indicated that as one of your ways to

9 consider the inconveni ence to neighbors in the

10 construction of your project, you authorized the addition

11 of a haul road to the what would it be the south end of

12 your property?

13 A Sout h end.

14 Q As a consequence of that haul road being pl aced

15 there, where did the workers park when they had to park on
16 your property?

17 A They entered either fromthe Pel ham side or they
18 <cane in through the driveway side.

19 Q But when they actually parked their vehicles

20 where did the workers park their vehicles because | think

21 you indicated that you told themto park on your property

22 rather than on the road?

23 A They parked on the property.

24 Q Did they park on the property adjacent to the
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1 Shelton's residence?

2 A A few cars m ght have been there, yes.

3 Q Had you at any time during construction of the
4 project put up any kind of a barrier between the working
5 project and the Shelton residence?

6 A Barriers such as what?

7 Q A visual barrier, any kind of barrier to stop

8 the visual inpact that was ongoing at the construction

9 site?

10 A No there was a fence there.

11 Q What kind of a fence was that?

12 A An ol d wooden fence, stockade fence, | believe.
13 Q Had you put construction fences around any ot her

14 parts of the property?

15 A We had put orange construction fences around the
16 work area, yes, with keep out signs and all the

17 appropriate things the insurance conpany told us to put.
18 Q You testified about a nunber of witten

19 conplaints that you had received frompeople in the

20 Ardsl ey- Pel ham Road nei ghbor hood about sound emi ssions

21 fromthe chiller unit, correct?

22 A | received letters from nenbers of the

23 nei ghborhood, yes.

24 Q You received one from Marge Al exander?
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Yes, sir.
Q Did you ever respond to it in witing?
A. Yes, that was the letter that was sent out in

June. The letters that | sent to all the Pel ham nei ghbors
was in response to their letters to me in June, July,
what ever the date was.
Q Do you recall what the date was to your letter?
A No, but |I think it's in the record sonepl ace.

MR. CARSON: That would be Exhibit 38, |
bel i eve.

MR. DI VER kay. 1'mgoing to ask you if
you recall the follow ng exchange of questions and answers
at your deposition on June 10th, 1996 in this matter.

MR. CARSON: Page number, pl ease.

MR. DIVER  Page 123.

"Q kay. I1'mgoing to show you

what's now been marked as Joi nt

Exhibit 22 being a letter dated Septenber

21, 1994 from Marge Al exander to you

THE W TNESS: (you), okay, | read it.

Did you receive that letter?
Yes, | did.

kay. Did you respond to

Al exander ?

| have not.

O > g 0 >0

Have you ever responded to
Ms. Al exander?
A Onthis letter, no."

MR DIVER Did you give those answers in



24 response to my questions so asked on April 10th, 19967
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A Yes, | did.

Q Were those answers that you gave ne true?

A No, they weren't because at the end of our
deposition if you will renenmber, | recalled letters that

were sent out to the neighbors that were in a different
filein ny office and | told you that | would get copies
of those letters to you which were in response to the
nei ghbor's conpl ai nts.

Q Your consideration then is that the mailing that
you made in July of 1994 to the nei ghborhood were the
responses to the individual conplaints that you had

recei ved from nei ghbors in witing?

A Yes, sir, | considered those responsive to the
nei ghbors.

Q Not responsive to them but in response to their
letters.

VR. CARSON: oj ection, that's argunentative.
MR. DI VER I"mnot trying to be cute, |I'm
aski ng whether or not you considered by that letter you
were communi cating to Ms. Al exander on her particul ar
letter.
HEARI NG OFFI CER  Sust ai ned.
| was communi cati ng.

Am | correct that at the tine you deci ded upon
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1 the particular kind of chiller unit to be installed on

2 this property that you had been given a number of

3 different options and you considered all of those options
4 essentially equal ?

5 A | was given options and di scussed the various

6 options with Brad Mautner and his people, yes.

7 Q Did you consider all the options that you were
8 given to be essentially equal ?

9 A | didn't know the difference between the two

10 quite honestly.

11 Q At the tinme that you wote the July 27, 1994

12 letter to the neighborhood, were you at that tinme already
13 aware of the results of the Shiner sound testing on July
14 5, 19947

15 A | believe | was -- | believe | received a copy
16 of it, yes.

17 Q Was there any discussion in your letter of July
18 27, 1994 of the fact that sound tests had been nade sone
19 three weeks before?
20 A | don't think it was nentioned in the letter
21 Q Wien did you first learn of the results of sound
22 tests that were nmade on July 3rd, 1994?
23 A | believe they were faxed to ne by David

24 Shelton, Al Shiner or Brad Mautner. One of the above
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sent ne a copy.

Q | believe you testified that at or about that
time there were sone discussions with M. Mautner and
between M. Mutner and M. Shiner concerning the
possibility of the use of M. Shiner in assisting in the
devel opnent of a corrective action plan, correct?

A Brad talked -- Brad Mautner talked to A Shiner
about using his services in conjunction with the Sheltons

totry to come up with a plan, yes.

Q And that plan, what was that plan intended to
do?

A Address the sound issue.

Q The sound issue that was brought up in the July

5th, 1994 test?

A No, it was addressing the sound issues that were
ongoi ng since the Sheltons first expressed a concern about
it.

Q But | believe you had indicated that prior to
the July 5th, 1994 test, a nunber of things had been done
to attenpt to reduce the ampunt of sound coming fromthis
equi pment, correct?

A Yes, sir.

Q And then after that test a determ nation was

made to have sonething nore done, is that correct?
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A Right. | wanted to see what el se we could do to
try to acconmodate the Sheltons, yes, sir.

Q Was it to acconmpdate the Sheltons or also in
response to the test data that were shown to you?

A | didn't understand what the test data proved at
the tine, | just knew that the Sheltons were conplaining
and we had sonme data that someone could | ook at and make
heads or tails out of it better than | could and bringing
on an expert to help us decipher it seenmed |like a prudent
and appropriate approach.

Q Bring on an expert. \hat kind of an expert was
to be brought on?

A Acoustical sound expert.

Q Up to that point there had not been an
acoustical sound expert involved in evaluating the probl em
or proposing a solution to you, is that correct?

A Up to that point |I'd been relying on ny
subcontractor.

Q And up to that point you had never asked your
subcontractor whether it had any expertise at all with
respect to acoustics, had you?

A | didn't ask for the qualifications, no.

Q In point of fact, you know at this point that

t hat subcontractor does not have any acoustical skills?
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1 A I've | earned through this whol e process that

N

they do not have acoustical engineers on staff, yes.
Q So when M. Shiner was talked to, did you

understand that he was going to be asked to provide sone

o b~ W

acoustical consulting services to M dRes as opposed to

6 David Shelton?

7 A | thought he was working with both of
8 wus
9 Q I'"mgoing to show you -- well, it's not been

10 narked as an exhibit, it's a statement from Shiner &

11 Associates dated July 29, 1994. | show it to counse

12 first and ask you to | ook at that document and ask you

13 whether that refreshes your recollection as to who M.

14 Shiner was working for at the tinme of the discussions in
15 July of 1994 towards establishing additional sound

16 attenuation for the chiller unit?

17 MR. CARSON: hjection to the attenpt to

18 refresh his recollection when he never said that he didn't
19 recall or that his recollection was exhausted. In fact,
20 he answered the previous question with what he understood
21 the situation to be.

22 HEARI NG OFFI CER | have a problemw th the
23 lake of foundation for the docunent. | also have a

24 problemw th how it's associated with cross-exam nation
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based on M. Crown's--

MR. DI VER At this point there's been a
suggestion in the testinmony of this witness during his
direct exam nation that M. Shiner was working on behal f
of both David Shelton and on behal f of the witness with
respect to the devel opment of a conpliance plan. Wile
M. Shelton had authorized M. Shiner to be rel eased from
his work obligation to M. Shelton to work for MdRes with
respect to devel opnent of a solution, M. Shiner did not
then becone M. Shelton's expert, he just becane a
rel eased expert available to M dRes and was working for
M dRes at that tinme. That's what |'mtrying to establish
because that is, | believe, the actual factua
circunmstance. And | believe if M. Shiner were here, he
woul d so testify.

MR CARSON: | think that's patently fal se.
That does not square with the docunents or the evidence.

MR DIVER It squares exactly with

ever yt hi ng.
HEARI NG OFFI CER:  What is the document that
has been offered to the witness? | would like to see it.
MR DI VER |I'msorry. The docunment is the
billing fromM. Shiner to MdRes for his consultative

services in July of 1994?
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THE W TNESS: Madam Hearing O ficer, may |
talk to ny counsel for an quick second?

HEARI NG OFFI CER:  Let's go off the record to
exani ne this docunent.

(A brief recess was taken.)

HEARI NG OFFI CER:  Back on the record.

MR DI VER Counsel, | believe | have a
question to M. Crown as to whether this document hel ps
himw th respect to understandi ng what the nature of the
rel ati onship between M. Shiner and M dRes was with
respect to the consultative services in July of 1994?

VR. CARSON: And | objected to that question
and this one is equally objectionable. The wtness
al ready described what his relationship was and M. Diver
has shown him a piece of paper, unidentified, in an effort
to try to get the witness to change his story. [It's not
proper cross-exam nation. He's not refreshing the
wi tness' recollection.

HEARI NG OFFI CER:  The objection is sustained.

Q M. Crown, fromwhomdid you receive the
understanding as to the nature of the relationship between
Shiner and M dRes and who M. Shiner was working for?

A Al Shiner.

Q | have just shown you a bill. Do you know
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whet her that bill was paid by M dRes?

A No, sir, | don't know that. You have to | ook at
t he books and records.

Q There was a proposal that at |least nade it to a
prelimnary drawi ng stage that | believe was found in a

coupl e of docunents dated July 12, 1994, a draw ng that

you believe was fromPete Keller. Do you recall it?

A | recall a drawing by Pete Keller.

Q Okay. You indicated to us that M. Keller was
going to, | believe, take this concept to the Village of

W nnet ka and see whether or not there would be any
requirenent to obtain a variance or the |ike because of
the particular design of this system is that correct?

A Pete had a concern that by putting a roof on it,
it might require nore than just building a stand to it,
yes.

Q No, | understand. But was it your understanding
that he was going to go to the Village of Wnnetka to
det ermi ne whether or not indeed a variance was required
for this particular construction?

A That was the reason he drew up the drawing to
try to expedite matters to get to the problem as soon as
possi bl e.

Q Do you understand that he did do
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t hat ?

A I don't recall if he had get to the village or
not .

Q Do you recall himever telling you that he did

go to the village and did get an expression of an opinion
as to whether or not a variance would be required for this
construction?

A | believe he did talk to the village and they
told himthat putting the foundation in would be required
if you were going to put a roof on it, yes.

Q But you recall that there was not a requirenent
for a variance fromthe village?

A No, sir |I don't recall that at all. 1In fact, to
the contrary. |If it required footings, my understanding
at the time was that since we were out of FAR it would
require a variance

Q So is it your testinmony today that it's your
under standi ng that had this constructi on gone forward with
the design that we're tal king about here, that a variance
woul d have been required fromthe Village of W nnetka?

A It was my understanding at the tinme, yes.

Q Al right. And fromwhom did you understand
that a variance was required fromthe Village of W nnetka?

A It was nmy understanding Pete Keller and al so
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fromour architect at the time that we were out of FAR and
if you' re out of FAR and you wish to build something in
addition to that you need to go for a special variance.

Q And did you talk to the people at the Village of
W nnet ka yourself to determ ne whether a variance woul d be
necessary?

A No, sir, | didn't because we didn't go forward
with that plan.

Q Were you present yesterday during M. Keller's
testimony with respect to this particul ar design?

A Yes, sir, | was.

Q And do you recall M. Keller saying anything
about a variance and the need for a variance being the
reason for taking the roof top off of this particular
desi gn?

A No, he didn't say that was the reason it was
taken off or not.

Q What did he say the reason for taking it off was
as you understand it? What did he tell you the reason for
tal king the roof top off?

MR CARSON: bj ection. That's a conpound
question. He's asking what he said here and what he told
himin the sane question

HEARI NG OFFI CER: Let's clarify.
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Q What did he tell you at or about the time this
design was being proposed as to why the roof top was

com ng of f?

A What did who tell nme?
Q Peter Keller tell you?
A Pete wasn't the one that told me anythi ng about

the roof. The roof was discussed as being a constriction
to air flow That was my understanding at the tinme.

Q | understand, but you received on July the 12th
a drawing from Pete indicating that that was what he
under st ood was the concept that was di scussed that woul d
be gone forward with to the devel opnent?

A That was a concept that was di scussed and where
we do want to take it forward. Pete wanted to get a junp
onit, that's correct.

Q Who deci ded that you didn't want to go forward
with it if indeed that decision was nade?

A Brad Maut ner.

Q When did Brad nake that decision that you didn't
want to go forward with the design that Pete showed in his
letter of July 12th?

A When he felt there was a better way of
addressing the noise issue relating to the chiller.

Q And when was that relative to July 12th?
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A Af t erwar ds.

Q Well, between July 12th and today, can you give
us a better idea of when that was?

A Wth in the 30, 60 days afterward.

Q And what did Brad tell you with respect to the
better idea?

A He wanted -- he was concerned about the air flow
with the roof on top. He felt there m ght be sone ot her
alternatives. He had done sonme checking, | don't know
with whom he testified to that effect, and came up with |
guess what was called quiet flow panels or whatever the
technical ternminology is and said these woul d provide as
good if not well -- well they would provide conparable
sound insul ation and attenuation

Q And that's what you understood his testinobny and
his position to be?

A That's what ny frane of nmind was at the tine.
That's what | understood Brad Mautner, yes, sir.

Q Okay. So the enclosure, the acoustica
encl osure that was actually built did not include any 8
i nch concrete block walls surrounding 3 sides of
the condenser unit, did it?

A It did not.

Q It did not contain any concrete block interior
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wall services lined with one inch Neoprine-faced fiber
bl ast duct liner board, didit?

A It did not.

Q It did not include a block Iabyrinth with
fiberglass lining to be used as an air intake, did it?

A What ever that is, it did not.

HEARI NG OFFI CER°  What is the purpose of this
I'i ne of questioning?

MR. DI VER Merely to indicate that the
design that was actually proposed at the neeting follow ng
the conference of July 11th was in no respect inmplenented.
That indeed the systemthat was inplenented here was a
systemthat was created by M. Mautner as his testinony
has already indicated yesterday and that this was not the
result of Al Shiner, this was the result of M. Mautner.

HEARI NG OFFI CER: Thank you.

Q Between -- did you first conmuni cate the changed
plan to the Sheltons?
Sonetine that fall.
Sept enber ?
| don't renenber the date, sir.
How did you communicate it to then?

| think verbally.

o >» O > O F

Do you recall where you were when you verbally



01426

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

conmuni cated it to thenf
A It may well have been Susi Shelton out in front
of the school. It may well have been in a phone

conversation, but it was indicated by ne.

Q And that systemwas actually constructed when?
A Before the start up of the systemin 1995.
Q When had you first been told about the Cctober

1993 experinent using various sizes of plywod board
around the chiller unit to determine the effect of that
p! ywood on sounds perceived outside the plywod?

A Are you asking me when | --

Q When you were first apprised of the existence of
t hat experinent?

A I don't know, shortly thereafter | was told why
it was being noved, plywood was being noved around.

Q You had indicated at several tinmes nost
specifically in your letter of July 27, 1994 being
admitted herein as Exhibit 38 that this unit, the chiller
unit had been properly reviewed by the village and it

conplied with all code ordi nances and zoni ng requirenents,

correct?
A That was to the best of ny understandi ng, yes.
Q That understandi ng you received from someone?

A Wien we applied for our pernmits and for the
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installation and al so when Ken King and Ed Kirshner cane
by and they said | was fine.

Q Did you check with counsel to determn ne whether
or not you were in conpliance with all code ordi nances or
zoni ng requirenents?

A No, | felt the village was probably a better
source since they're the ones that can either approve or
di sapprove permts.

Q What did you understand to be the requirements
of the village at that tine with respect to code
ordi nances and zoning requirenments with respect to
the air conditioning unit?

A At that point in time | didn't ask the
specifics. | just said are we out of conpliance? |Is
there sonmething nore we need to do. The answer was no. |
assunmed they understood their own zoni ng ordi nances, codes
and conpliance requirenents.

Q "Il ask the question one nore tine. Wat did
you understand the Village of Wnnetka requirenments to be
under their code, zoning and ordi nances with respect to
air conditioner |ocation?

MR CARSON: bj ection, asked and answered.
MR DI VER | don't believe that the answer

that | received, Madam Hearing O ficer, was at al
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responsive to the question | had asked. | was told again
about what the Village of Wnnetka people knew about the
ordi nances, but |'m asking this w tness what he understood
the requirenent to be.

HEARI NG OFFI CER: "Il permit the witness to
answer the question.

A At that tine it wasn't -- | didn't feel it
necessary for me to understand what the zoni ng ordi nances
and codes were as long as | was in conpliance. There are
a nunber of codes in the Village of Wnnetka that | don't
know.

HEARI NG OFFI CER: If | mght interject here.
Could | see Exhibit 38?2 Of the record to discuss
exhi bits.

(A brief off the record discussion was held.)

HEARI NG OFFI CER: Back on the record.

MR DI VER Back on the record. | believe
there's an issues as to whether Exhibit 38 had been
previously offered for evidentiary purposes during
Respondent's case in chief and it turns out apparently
that it had not been through oversight of counsel and |I've
i ndi cated that Conpl ai nant would stipulate that it has no
objection to the adnmissibility of that particul ar docunent

as a statement of what M. Crown did do in July of 1994
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about comunicating his view of the situation to his
nei ghbor s.

MR. CARSON: W are offering Exhibit 38 and
38A. 38A was nmarked -- was the one Marge Julian testified
to. We are offering that with the permi ssion of the
Hearing O ficer.

HEARI NG OFFI CER:  Exhibit 38 and 38A are
entered into evidence and is a collection of letters which

were discussed during M. Crown's direct testinmony this

nor ni ng.
MR. CARSON: Thank you.
Q M. Crown, | believe you testified earlier today
that you deternmined as an act of good will to | eave the

air conditioner unit off at night during the bal ance of
1993 followi ng receipt of the Shelton's conplaint, even
t hough that was over the opposition of your genera
contractor, is that correct?

A It was agai nst the advice of the general
contractor, yes.

Q And | believe you testified that the reason for
that was because of the amount of mllwork and wet goods
i nside the house that were there and needing to have
dehunidification applied, is that correct?

A If you' re asking ne the reason it would have
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1 been better to keep it on would have been to address those

2 particular installation, yes.

3 Q Ckay. Because those particular installations
4 were in existence at that time, is that correct?

5 A Yes. There were sonme, that's correct.

6 MR. DI VER kay. |1'mgoing to ask counse

7 if he could give ne another copy of Respondent's Nunber 7
8 to show the witness.

9 Q | have another copy in ny file. 1'mgoing to
10 direct your attention to Exhibit Respondent's Nunber 7

11 which is your January 10th, 1995 letter to the Village of
12 Wnnetka and |I'masking you to look to the first ful

13 paragraph at the top of Page 2. Reading that first

14 sentence which states that you contacted David Shelton

15 during this tinme period and expl ai ned what your plans were
16 and that you would not be running the unit at night

17 inasnuch as you didn't have any millwork or sensitive

18 materials within the house that required amnbient

19 tenperature or a reduction in humidity to allow themto

20 set and not warp. Did you wite that sentence in January

21 of 19957
22 A Yes, sir, | did.
23 Q Was it true?

24 A It proved to be incorrect. It was true at the
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time. | thought we would be fine and it proved to be
wong. | had to replace floors as a result of that, not
mllwork, floors.

Q And your testinobny was that you were required to
replace floors in 19947

A And 5.

Q Because you didn't turn on the air conditioner
at night in 1993, is that your testinobny?

A My testinony is that the hunidity in the walls
got into the floors and caused the floor to buckle, yes.

Q And |'m asking whether it isn't true that that

was in 1994 and not 19937

A The hunmidity got into the floors in 1993. The
humidity got into floors in 1994. | replaced themin
1994.

Q Was there any indication of any problemin 1993

with the floors of your house?

A The problemdidn't manifest itself until later
on.

Q And is it your testinony today that to your
know edge hunmidity that entered the house in the fall of
1993 caused floors to buckle in the house sonetine in June
and July of 19947

A | was told by the flooring contractor that the
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humidity level in the house was not adequate.

Q What flooring contractor would that have been?
A Birger-Juell, B-i-r-g-e-r J-u-e-l-1.
Q And this woul d have been information that you

received fromBirger Juell sometine in June of 19947

A This was when we had to renove the floor, yes,
sir

Q Whi ch woul d have been June or July of 19947

A You nmaybe right, yes.

Q Is it that | nmaybe right or am| right?

A | don't know, it's one of the two.

Q Oh, it was one of those two nonths?

A Yes. | don't know the exact date when the
floors were renoved.

Q And when Birger-Juell communicated this to you,
you conmuni cated this to M. Keller?

A Conmuni cated what to M. Keller?

Q What Birger-Juell had told you about the
humidity getting into your house in 1993 because of the
air conditioner being off?

Pete was aware of the situation, yes.

Q Did you communicate it to hin®
A I may well have, yes.
Q Did anybody tell you in July of 1994 that your



01433

N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

kitchen floor was buckling because of evidence of poor
gl ue down?

A That was one of the conditions, yes.

Q Did anybody tell you in July of 1994 that you
had a leak in the attic of your house that was
contributing to the hunmidity in the house?

A No, that | don't recall.

Q Did anyone tell you in July of 1994 that a val ve
had been shut off on one of the fan coils and it left open
such that the air conditioning unit was not functioning?

A In one of the sealed off roonms, yes. W had a
mul titude of problens occur.

Q Wio told you though that the problemwas caused
by your turning off the air conditioning in the night tine
of 1993?

A | was told it contributed to the | ack of
reduction of humidity in the environnent.

Q So what you're telling ne is, so that |
understand it, that sentence that's in your January
10th, 1995 letter is incorrect because indeed there were
materials in your house that required protection from
humidity. |Is that what you're saying?

A As | found out later, yes, and quite honestly

turning off the air conditioning systemseened |like the
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appropriate neighborly thing to do.

Q Why did you conmunicate in January 10th of 1995
this particular rationale in this sentence? Wy did you
communi cate to the Village of Wnnetka that you turned it
of f because you didn't have these materials in there when
in January 10th of 1995 you knew you did have it?

A I was mistaken as to the materials involved, but
they didn't seemto be significant at the time and the
i ssue of addressing the Sheltons concern seened nore
i MM nent, nore appropriate.

Q In your letter of July 27th, 1994 in the |ast
par agraph you have a sentence that says: "The conplaints
fromthe Sheltons seened to include a tinme period where
the unit was not in operation.” This is the July 27th,
1994 docunent. This is your letter to the residents in
general, Exhibit 38. ['Il point it out to you here. The
conpl aint seenmed to include a time period--

A Yes.

Q Wien was that period of tinme that seened to be
out of place? Wen was that tinme period when the unit was
not in operation that the conplaints seened to relate to?

A Wien they woul d conplain during winter tine and
the unit hadn't been operational

Q You received conplaints in the winter time?
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A Sur e.
Q About the noise coming fromthis unit?
A. About the noise and the concerned of the | ack of

--they were concerned about the corrective action that

was being taken and the unit wasn't even operating at that
time and we hadn't even put in the trees or the fence at
that point in tine.

Q No, but I"'mtrying to find out whether they
were, actually whether the Sheltons were conpl ai ni ng about
noi se that they were experiencing in the winter of 1993?

A No, sir. What | said there was that the

conpl aints occurred during times when the machi ne was not

operational. They occurred in January. The machi ne was
not operational. |If they were conplaining about what was
going to be done -- throughout the course the Sheltons

took the position that nothing could be done, nothing that
was done would work and by registering that conplaint in
the winter time the chiller wasn't working, it was down.
That's what |'mreferring to in that letter

Q kay.

A It didn't seem appropriate to me to be -- |
didn't know how to respond to an apparatus that was
sitting quiet in the backyard.

Q So, is it your position then that already by the
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wi nter of 1993 you had formed a conclusion that in sone
respect the Shelton's conplaint was off the wall or wong
because they were conpl ai ni ng about wanting a solution
even though it was winter tine?
MR. CARSON: hj ect to the compound question
MR DIVER |'ll wthdraw the question

Q What was the opinion that you formed of the
conmpl aint of the Sheltons in consequence of the fact that
they were conplaining during the winter of 1993 of wanting
a solution to the noise problemthat they had experienced
in the fall of 199372

A | agree with them | would have wanted to see a
solution, too, but I thought we ought to at |east wait
until we had the nodifications and whatever other types of
remedi es installed and see what the outcome was. |
thought it was a little precipitous to be formng
concl usi ons before sonmething was tried or occurred.

Q As of the time of this letter, July 27th
however, what had been tried had al ready been tested,
correct?

A Up to that tine what had been tried had been
tested, yes and we were continually nmoving forward with
ot her areas.

Q Wth a new phase?
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A Yes, sir. W continued to try and address it.

Q You indicated in your direct testinony that
during the course of considering either the type or
| ocation of a HVAC -- strike that -- of a chiller unit,
sound wasn't much of an issue, is that correct?

A That's right.

Q How nuch of an issue was it. | knowit wasn't
much of one, but how much was it? Ws it even di scussed?

A There nay have been one sentence and | don't
thi nk col or was discussed either. It was not an issue
that was really addressed as an issue. The weight of it
was not discussed as an issue. There were a nunber of
things that weren't discussed as issues.

Q | bell you testified that in the June 19, 1995
test of the sound coming fromthe chiller unit that you
were present during part of the test, but not all of it,

isn't that creek?

A That's correct.

Q Did you actually wi tness any part of the test at
all?

A | was there for part of it. | went in and out

of the house, yes.
Q What part of the test did you yourself observe?

A | was there at the beginning and I was there at
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t he end.
Q What was it that you observed at the beginning?
A | observed them setting up for the test.

Q Where did they set up when you observed it?

A They were in Mchigan driveway at the tine. |
didn't stay for very |ong.

Q Had the instrumentation actually been pl aced?
Was it in a fixed position before you left?

A No, |I don't think so

Q Ckay. When you returned | believe you said that

was at the end. Were was everybody when you returned at

t he end?
A In ny driveway.
Q Back where you had seen them | ast?
A That's correct.
Q Were they actually testing any sound at that

point in tine? That is, were instrunents in place and was

there apparent recordation or testing going on?

A No, |I don't know that -- they had hands held
units. | don't know if they were still taking tests.

Q Just to clarify it for me as well as for the
record. | believe you testified that on two occasi ons you

actually went onto the Shelton property with the express

pur pose of listening to the sound conming fromyour air



01439

1 conditioner, is that correct?

2 A That's correct.

3 Q And the first such visit onto the Shelton
4 property was in what year?

5 A | believe it was 1993.

6 Q So this would have been sonetine after the

7 conplaint in Septenber of 19937

8 A Sonetime later, yes in that range, during the
9 day.
10 Q And in that nmeeting you net with which of the

11 Shel tons?

12 A | don't remenber which one.
13 Q And who did you go there with?
14 A I may have gone there with Pete Keller as

15 testified earlier.
16 Q At the tine that you went over there that first
17 time, where did you actually stand to experience the

18 sound?

19 A | believe we were on the patio, porch area.
20 Q And again do you recall what nonth this was?
21 A No, you just asked ne that.

22 Q Do you recall whether either of the two

23 conpressors were on at the tine?

24 A No, | just know the unit was on
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Q

Do you recall whether any of the three fans were

on at the tinme?

A
Q

| just know that the unit was on.

But you don't know whether you were listening to

the sound of one or two conpressors or one, two or three

f ans,

A

is that correct?

The unit was on. | don't know whether it was on

conpl etely or whether partially on, that's correct.

Q

The second time that you went on the property

was i n what year?

A
Q
visit?
A
Q
A

Q

It was 1994.

And do you recall the nonth for the second

No. May, June, July, sonething like that.
And were you there by yoursel f?
No, that time | went with Pete Keller.

And on what part of the Shelton property did you

stand to perceive the sound coming fromthe unit?

A

property,

Q

Near the doorway on the south end of their
their kitchen door, | guess.

And whi ch of the Sheltons or both of them were

you with at that tine?

A.
Q

Susi Shel ton was at the house.

And you recall listening to the sound of the air
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conditioner at that tine?

Tried to.

What was it that was stopping you?
The Shelton air conditioner

What tinme of day was this?

| believe in the norning.

o >» O » O

And your testinobny is that you could not hear
your air conditioner because of the sound of the Shelton
air conditioner?

A That's correct. W told Susi Shelton to turn it
of f.

Q And after Susi Shelton turned off her air
condi tioner, what did you perceive with respect to yours?

A | could barely hear it.

Q At that point in tine were both conpressors

oper ating?

A No, sir. | don't know if both were operating.
Q Were any of the three fans operating?
A I don't knowif three fans were operating or

they weren't, but the unit was on.

Q Had you ever been on the property any other tine
other than this tine in 1993 and 19947

A | don't believe so.

Q Do you recall in your deposition April 10, 1996
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1 at page 125 bei ng asked:
2 "Q Have you been over there nore

t han once?

3 A. No, | don't believe so.
Actually no, that's not true. | may
4 have wal ked over there once later in

1995, but that was about it."

6 A Corrected the year. | think it was 1994 that it

7 was over there.

8 Q And it was late in 19947
9 A | was there twice, that nuch | will testify to.
10 As to the date, | can't give you exact date, but | was

11 definitely there two tines.

12 Q Do you recall whether the time that you were
13 present in 1994 was before or after the Shiner test of

14 July 5th, 19942

15 A | believe it was afterward.

16 Q So, it would not have been May or June then, it
17 would have been July or later?

18 A Probably not if the Shiner test was in July,

19 July, whatever

20 Q Carrying on with that same deposition testinony
21 on page 125, you indicated in -- the question is:
22 "Q Ckay."

23 In response to your saying you wal ked over there once in

24 late 1995. You answered with:
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"A. Wth David Shelton, acconpanied

By David Shelton."

Do you recall that testinony being given?

A No, | don't recall that one

Q Is that an incorrect statenment?

A When are you tal king about, sir?

Q When you' re tal ki ng about your second visit to

the Sheltons, you indicated that | nay have wal ked over
there once later in 1995, but that was about it with David
Shel ton, acconpani ed by David Shelton?

A No. | believe that time is I'mreferring tois

when | went over with Pete Keller and it's with Sus

Shelton so I'Il stand corrected on that.

Q So it was not with David Shelton?

A | don't believe so, no. That's why | said may
inny testinony. | know | went over with one of the

Sheltons, or they were there | should say.
Q Goi ng back to your letter to the Village Counci
of January 10th, directing you to page 2 at the bottom

| ast paragraph beginning with the words, "From m d Cctober

t hrough January." | direct you to that, if you would
| ook?
A Uh- huh.

Q Were you present in this hearing when Brad
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Maut ner testified that during that period of tine then
Cct ober through January in the devel opnent, the various
pl ans for cones and baffling and bl ankets, they consulted

with no outside engineering firnms at all?

A | was here for Brad Mautner's testinony.

Q Do you recall that testinobny being given?

A Yes.

Q Is that in contradiction to your statement here?

A No because they had to buy the part from outside
people, from Tran or from whoever. | assume those were
the outside firnms they were dealing with. It was ny

under standi ng that outside firms, engineering firms or an
engi neering type conmponent or company was going to conply
with this particular understanding. This is ny
under st andi ng.

Q All right. So this is not sonething that
M dRes told you?

A No, they said they were talking to Tran which to
me is an engineer, air conditioning engineering firm

Q So, that's what you had reference to, not they
had been tal king to outside engineering firms or they'd
been talking to Tran, the manufacturer of the unit?

A My under st andi ng was they were talking to

outside firms that had engineering capabilities, yes.
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Q And who told you that they were talking to
out side engineering firms with engineering capabilities?

A Brad, Brad said he was talking to Tran. It's an
engi neering product.

Q I don't want to fight with you, | just want to
make sure that we're not tal king about two different
firms. We're just tal king about Tran?

A | don't know if he talked to additional firms.
In his testinony, he gave his testinmony. | just knew that
he said he tal ked to peopl e outside.

Q When was the decision nade to go forward with
the cones, the baffling and the conpressor cover; when you

say go, do it?

A When was the -- | don't know when.
Q Wien did you nake the decision?
A | told Brad to do what was necessary to try and

-- | told Brad to do what was necessary to try to quiet
the unit.
Q And did he come back to you and say here are the

things to do. Am| authorized to do it, Steven?

A Eventual |y he cane back with a list of things to
do. | don't know the tinme frane.
Q Do you know if it was '93 or '94?

A | believe it was 1993.
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Q Earlier you tal ked about Exhibit 47 being a July
21, 1994 letter with sone attachments, including sone
information from Tran. Do you have a copy of that,
counsel, Exhibit 47?2 |If you don't, | believe you have a
copy of it here.

Thi s docunent was adnitted earlier in
this proceeding. | believe your testinony was, correct ne
if 1"'mwong, that you received the letter but you didn't
receive the attachment?

A | don't recall receiving the attachnent, that's
correct. | think |I apprised David Shelton of that at sone
point in tinme.

Q Ref erencing you to the same deposition on pages
104 and 105, you were presented with the letter of July
21, 1994 with attachnments from David Shelton to Al an
Shiner cc is S. Crown, carrying onto 105 the questi on was:

"Q Do you recall having received
the letter?

A, Yes, | do.

Q And the attachments?

A. | believe so, yes."

Q Do you recall giving those answers to those
gquestions at that tine?

A | gave those answers.

Q Were those answers incorrect?

A Apparently so. That's why | said | believe so.
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I wasn't sure

Q How do you believe now that you didn't receive
it?

A Because | wasn't -- the enclosure were never
mar ked as being part of the cc and | renenber, ny
recollection later on was that | did not specifically
receive this because the first time | sawit was later on
after Shelton included it on a second tine in a second
transmittal.

Q Did you keep letters in a file, the
correspondence between yourself and M. Shelton?

A Yes.

Q And did you, when this proceedi ng began, go to
that file to deternmine whether or not you had the letter
of July 21, 19947

A | gave all letters to counsel

Q And do you know whet her at the time you gave
that letter to counsel it had the attachment on it?

A | don't know.

Q You indicated in your July 27th letter to the
nei ghbors that you needed to keep the house dry and coo
and that you had conveyed that "tinme and tine again" to
the Sheltons. Could you tell us about the times that you

conveyed to the Sheltons about the need to keep the house
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dry and cool as being the reason for operating this unit
24 hours a day beginning in June of 19947

MR. CARSON: Can | interrupt and |'msorry
to interrupt your flow, but | didn't get the reference.
Was that part of Exhibit --

MR. DI VER This is to the July 27, 1994
letter. This is Exhibit 38. This is to the neighbors as
whol e letter.

A And your question, what's your question?

Q Well, I'masking you when it was that you can
recall that you actually conveyed to one or both of the
Sheltons after the time that you turned the air
condi tioner on 24 hours a day, seven days a week starting
in June of 1994, when you told themthat you characterizes
as time and tine again of your need to turn that air
condi tioner on and keep it running in order to keep the
house dry and cool ?

A During conversations with my -- that | had with
the Sheltons on the phone | apprised them of that.

Q I"masking you if you could tell us with a
little nore specificity when those conversations were held
with the Sheltons, which of the Sheltons they were held
with?

A | talked to David Shelton nostly on the phone.
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1 Q On a fairly frequent basis?

2 A I don't know what frequent is. | talked to him
3 on occasion, yes.

4 Q Al'l right. Subsequent to late June of 1994, how
5 many tinmes have you tal ked to David Shelton on the

6 tel ephone about the air conditioning systenf

7 A How many ti nes?

8 Q Yes.

9 A | didn't keep a record of it, sir. | wasn't
10 preparing for a trial, | was basically having a

11 conversation with, | thought, ny nei ghbor

12 Q But by July 27, 1994, you already had expressed
13 to other neighbors that time and time again you had

14 conveyed this information to the Sheltons. What |I'm

15 asking you is since the unit went on on a full tinme basis
16 in June of 1994, between then and July 27th of 1994, how
17 many times did you talk to David Shelton or Susi Shelton
18 about the need to keep this unit running in order to

19 provide for this dryness and cool ness?

20 A | think you're taking it out of context, M.
21 Diver.
22 Q Okay. Wiy don't you tell ne in what respect

23 should be taking it?

24 A From 1993 when the unit was turned on through
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1994, there was a need to keep the unit on, as |I told you,
our general contractor and some of the sub contractors had
conveyed. That information, throughout that time, was
conveyed to them The unit may not have been on at the
time, but the fact that it needed to be on or it was
requested that it be on was conveyed. It wasn't during a
3 or 4 week period, which is what you're suggesting.

Q Did you not turn the air conditioner on on a 24
hour, 7 day a week basis in June of 19947

A | believe we did.

Q Prior to that tine it had not been on in the
evening, is that correct?

A That's correct, but that doesn't change the
information or the request fromsub contractors or, as |
was told, the need to try to get some of the humidity out
of the air. Those issues were separate and apart from
--that's no different fromsaying we |oved to nove into
our house and those are all things that had been conveyed.

Q Do you recall between the tine of the Shelton's
conpl aint in Septenber of 1993 and your letter of July,
1994, how many tinmes you told either of the Sheltons about
this particular need of yours?

A No, |I didn't keep track of the nunber of

conversations, sir. But as | stated in nmy letter, we've
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tal ked a nunber of tines.

Q Just answer the question to the best of your
ability.
A I was.
HEARI NG OFFICER: | think that we can be nore

succinct both in the questioning and in the answers.

Q What did you first -- strike that -- have you
ever tal ked to George Kanperman about inprovenments that
could be applied to either the chiller unit or to the

acoustical enclosure around it?

A No, sir.
Q Have you ever net Ceorge Kanpernman?
A No, sir.

HEARI NG OFFI CER:  Excuse nme, what portion of
M. Crown's direct testinony are you referring to?

MR DIVER I'mnot referring to a specific
portion of his direct testinony.

HEARI NG OFFI CER  Let's do that.

Q | believe you testified that Pete Keller had
told you that -- never mind. Just to confirm Pete Keller
did confirmto you that he had told Susi Shelton that the
unit could be relocated, is that correct?

A Taken in the right context.

Q But that he had used those words, he had
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i ndi cat ed?

A In addition, he said the house coul d be noved
to, | think it was done in response to anything can be
done in construction, whether it's practical, whether it's
feasible, whether it's going to cause other problens
unrelated to the or related to the nove. | don't think
Pete was in a position to say.

Q What instructions had you left Brad Mautner with
at MdRes follow ng the June 19, 1995 test for sound at
the unit? What instruction had you left himwth
concerni ng | ooking for additional solutions?

A That was the test after the installation of the,
| think, the surround panels.

Q O the acoustical enclosures, correct?

A | was under the inpression that we had done a
great deal to reduce the sound. That anything else, if he
could think of anything else, let ne know. | would be
open to suggesti ons.

Q Did you ask himto continue to affirmatively
| ook for solutions?

A | asked himif there was sonething nore we coul d
do and he said he couldn't think of anything at the tine.

MR DIVER My | have a nonment to explore

with ny client before concluding this cross-exani nation.
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HEARI NG OFFI CER That's fine.
MR DIVER | wonder if we could take a bri ef
break for that purpose Madam Hearing O ficer?
HEARI NG OFFI CER: O f the record.
(A brief recess was taken.)

HEARI NG OFFI CER: Back on the record.

BY MR DI VER
Q Were you invited at various tines buy Steven
Shelton to -- by David Shelton to come to meetings with

himto discuss solutions to the noise probl enf

A Was | invited by David Shelton to cone to
neeti ngs.

Q To cone to neetings with himto discuss
solutions to the noi se probl en?

A What neetings are you referring to?

Q "' mjust asking whether you recall ever being
invited by David Shelton to attend a neeting to di scuss

t he noi se probl en?

A | don't recall such a neeting, no.
Q Okay. The invitation is what |'mtalking about?
A I don't recall an invitation to attend a neeting

to di scuss the noise problem no.
Q You testified earlier about an incident or an

event that occurred sonetine in 1994 | believe involving a
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Ms. Kirshner and M. Keene fromthe Village of Wnnetka at
your property?

A It was King, but yes.

Q Well, | believe strictly speaking his nane is

Keene, K-e-e-n-e.

A I's that correct?
Q Yes. Let's put that aside for the noment?
A Thank you.
Q That event occurred in the spring or sumer of
19947
A | believe that's the right tine frame.
Q Okay. Would it have been before or after the Al

Shiner test on July 5th, 19947

A | believe it would have been before.

Q Wuld it have been before or after the
conpl etion of the installation of the air conditioning
systemthat you tal ked about earlier? That is, placenent
of all the fences, foliage, trees, tweaking.

A M ght have been during the middle of it, | don't
know if it was the conpletion of it. It may have been
close to the end.

Q And you testified to M. Keene's saying that it
sounded quiet to him that is, the chiller unit sounded

qui et ?
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A Yes.
Q Can you tell me whether at the tine of that
particul ar event one or two of the conpressors were

operati ng?

A No, | can't tell you if one or two were
operati ng.
Q Can you tell me whether one two or three of the

fans were operating?

A | can't tell you whether one, two or three
except the fans were operating and the unit was on.

Q You're aware that at this period of tine in 1994
as well as fromthe tine that the equi pnment started
through at |east the nmiddle of 1994 that the equi pnent
woul d go on in phases?

A I was told that, yes.

Q Do you recall ever having been invited by David
Shelton for you to actually conme onto the Shelton property
in the night tine to experience the sound fromyour air

condi ti oner?

A | received an invitation, yes.

Q Did you receive that on nultiple occasions?
A More than once, yes.

Q Did you ever come to the Shelton property

followi ng such an invitation at night?
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1 A No.

2 Q To experience the sound?

3 A No, | did not.

4 MR. DIVER  No further questions of this

5 witness.

6 HEARI NG OFFICER: Al right. W will now have

7 the redirect of M. Crown.

8 MR. CARSON: Thank you. Just a few itemns.

9 REDI RECT EXAM NATI ON

10 BY MR CARSON:

11 Q Wth respect to the retention of Al Shiner

12 to work for both parties to achieve a solution, as you
13 just described, |I'mgoing to show you Exhibit Number 17
14 once again and ask you if that letter played any part in
15 your achieving that understanding that M. Shiner was
16 indeed working for both parties?

17 A It re-enforced nmy understanding that Al Shiner
18 was working on both of our behalfs to try and cone to a

19 solution and | guess this letter hel ped re-enforced it.

20 Q In what way? How did this help to re-enforce
21 it?

22 A If | can read the paragraph?

23 Q Yes.

24 A "We truly want to get this problemresol ved



01457

N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

bet ween nei ghbors, not with lawers. |'mnot an attorney
nor have we engaged one for this matter. 1In fact, the air
conditioner contractor, M dRes, yesterday asked our
acoustical engineer, | assume the Shelton engineer, to
consult with themon your noise problem The engineer
properly asked for our permnission since this could put him
in a conflict of interest position if the matter ever came
to litigation. An attorney would have probably told us no
way. We gave himour perni ssion because he is good and
can probably help resolve the problem Solving the
problemis our only goal. W are not trying to set the
stage for litigation." M understanding prior to and ny
under st andi ng goi ng forward was that the whol e enphasis of
this was to keep it out of court, to keep it out of the
legal world. Try and find somebody who we both had
confidence in, which was Al Shiner. Have that person
provide us with input or provide us with ideas,
suggestions and review themand | took David at his word
that he truly wanted the problemresol ved and solving the
problemis the only goal. | guess | sort of took him at
his word in that regard.

Q So, you stated this Exhibit Nunber 17 and the
statement that you just read re-enforced your

under standi ng that Al Shiner worked for both parties. Had
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you al ready gai ned that understanding from sone other
source?

A From Al Shiner, fromBrad Mautner. | thought we
had Shiner working for both of our interests and it was
not hi ng that we were going to do, test, find, talk about
that David Shelton wouldn't be advised of.

Q And in respect to the quiet flow panels which
M. Diver's questions -- he was contrasting that fromthe
encl osure which had been drawn up in their nmeeting with Al
Shiner, Brad Mautner, Pete Keller and yourself. Wo cane
up with the idea of the quiet flow panels?

MR. DI VER If you know?

A The idea of the quiet flow panels was presented
to me by Brad Mautner.

Q And do you know whet her Al Shiner was consulted
with respect to the selection of quiet flow panels?

A Not only was Al Shiner consulted with it, Al
Shiner was also on the tel ephone during our conversation
with the village and he told the village council and David
Shelton and nme at that time that he felt that this
approach shoul d adequately address the noise issue. That
I thought we were all on the same page at that tinme and
heard the sanme information relayed by our joint consultant

that he felt that this was a practical, a plausible
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reasonabl e and wor kabl e sol uti on.

Q So that was the statement that was made by Al
Shi ner over the phone in this January, 1995 neeting at the
village hall?

A That's correct.

Q Lastly, on the itemraised in Respondent's
Exhi bit Nunber 7, at the top of Page 2 wherein you state,
"inasmuch as we didn't have any mllwork or sensitive
materials within the house and this is referring to the
Fal | of 19937

A Ri ght .

If | understand your testinmony in response to

M. Diver's question, that is an incorrect statenent?

A I went back and checked some of ny bills just to
see when certification came in and | was rem nded or at
| east refreshed that cabinets cane in for the kitchen
which | really didn't put in the mllwork category and
sonme flooring came in for sone cabinets to sit on

Q And had you checked your records before witing
this letter in January of 1995 in order to make sure you
were accurate on the sequencing of the installation of
vari ous aspects of the house?

A I think I got the sequencing of the mllwork out

of sequence. | was just -- | thought the inportant issue
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was that we turned the unit off with respect to the
Sheltons and try and accommodate their request.

Q So at present now having had the opportunity to
revi ew your records, did you or did you not have any
mllwork or sensitive material in the house in the Fall of
1993?

A W had sone cabinets and sone flooring in at the
time. Wether you call it millwork or not, there were

some wood pieces installed and there were sonme fl ooring

i nstall ed.
Q Whi ch you understood to be sensitive to
hum dity?
A Later | found out they were very sensitive to

humidity, yes.
VR, CARSON: No further redirect.
RECROSS- EXAM NATI ON

BY MR DI VER

Q M. Crown, was David Shelton present at the
meeting on July 11, 1994 with you and M. Mautner and M.
Keller to fornulate alternatives to sound controls for the
chiller unit?

A Sound control s?

Q Noi se control s?

A At the nmeeting we had at ny house, | don't
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beli eve M. Shelton was present, no.
Q And | believe your testinony was correct. You
don't know who paid Al Shiner's bill for consultative

services in July, is that correct?

A | don't know who paid Al Shiner's bill, no.
Q And t he tel ephone conversation with Al Shiner
during the nmeeting at the village hall | believe on

January the 17th, 19957

A That's right.
Q In that conversation did M. Shiner not also say
that if this doesn't work, we can -- there are additiona

things we can do to nmake it cone into conpliance?
A | don't know about the |ast statenent, but he
said that there -- he did say sonething about there were

addi tional things that could be done.

Q Okay.
A He al so said he thought this was going to work.
Q And but that if it didn't, there were other

things that coul d be done.

A He said there were other things that could
possi bly be done, yes.

Q Okay. Wth respect to the evidence of problem
in the flooring or mllwork, again was there any evidence

of problemwith the flooring or millwork in 1993 itself?
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This is with respect to the redirect concerning the error
or not of the information in that one docunent?

A No, | didn't see anything in 1993.

Q You said you did | ook at records after you wote
that letter on January 10th, 1995 and that those records
that you | ooked at told you that indeed you did have
noi sture sensitive materials in the house or npisture

emtting materials such as plaster?

A That's creek

Q And what woul d those docunents have been?
A Bills.

Q Bills fromvarious trades people?

A Actually they were sunmary bills from Pete

Kell er of what the charges were that | had to pay bills
fromLucite, bills fromBirger-Juell, bills fromJulien (phonetic).
Q And those summaries contai ned i nformati on about
what the services were that were actually being perforned
in 19937
A They didn't specifically say that. Wat |
| ooked at was just progress paynents agai nst delivery of
materi al s.
MR. DI VER No further questions.
MR. CARSON: Not hing further.
HEARI NG OFFI CER:  Thank you very nuch, M.
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1 Crown. We will adjourn our proceedings today and we will
2 continue the hearing to tomorrow. The planned tine for
3 continuation tomorrow at 1: 00 p.m.

4 (The hearing was adjourned for the evening at

5 4:00 o' clock p.m)
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CERTI FI CATE

I, VERNI TA HALSELL- POAELL, the undersigned
Notary Public in and for the State of Illinois, do hereby
certify:

That the annexed and foregoing testinmny of the
wi t ness named herein was taken stenographically before ne
and reduced to typewiting under ny direction

| further certify that | amnot a relative or
enpl oyee or attorney or counsel of any of the parties to
said action, or a relative or enployee of any such attorney
or counsel, and that | amnot financially interested in the
said action or the outcone thereof;

| further certify that the proceedi ngs, as
transcribed, conprise an accurate transcript of the
testinony, including questions and answers, and al
obj ections, notions, and exceptions of counsel

I N WTNESS WHEREOF, | have hereunto set ny and

af fixed nmy official seal this 30th day of August. 1996.

NOTARY PUBLIC in and for the
State of Illinois.

.ti on
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I LLINO S POLLUTI ON CONTROL BOARD

STATE OF ILLINO S

e Y4
DAVI D SHELTON & SUSI E SHELTON
Plaintiffs
- against - : Number 96-53
ARl STEVEN CROMAN & NANCY CROWN,
Def endant s
e 4

VOLUVE VI |

REPCRT OF PROCEEDI NGS, taken in the
above-entitl ed cause, taken before JUNE EDVENSON, ESQ ,
Hearing Oficer for the Illinois Pollution Control Board,
taken on the 21st day of July, A D., 1996 at 100 West
Randol ph Street, Suite 8-031, Chicago, Illinois, taken at

the hour of 1:00 o'clock p.m.

APPEARANCES:
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HEARI NG OFFI CER:  Thanks and wel come. W are
reconvened for the hearing in the case of PCB 96-53, the
Sheltons versus the Crowns. And before we hear the
testimony of additional w tnesses today, we will have the
i ntroduction of sone exhibits by counsel for the parties.

MR. CARSON: Thank you, Madam Hearing O ficer.
We have several exhibits that we wish to offer at this
time. The first is Exhibit Nunber 21.

HEARI NG OFFI CER  |Is there any objection to
the introduction of this exhibit into evidence?

MR DI VER No, there is not.

HEARI NG OFFI CER: Al l right, thank you.
Exhibit 21 is entered into evidence.

(Sai d docunment was received into evidence.)

MR. CARSON: The next one that | had on ny
pile was 23, however it nmay be that that one has already
been adnmitted. |If you'd be willing to confirmthat for
nme

HEARI NG OFFI CER: Let me check. Let's take a
nonent .

MR DIVER: The date of it is?

MR, CARSON: M. Diver tells nme he believes
that was adnmitted on the 19th.

MR. DIVER  19th of August.
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HEARI NG OFFI CER:  Exhi bit 23 was introduced on
the 19th of August, but was not admitted into evidence.
Is there any objection?.

MR DIVER  There is none.

HEARI NG OFFI CER.  Then Exhibit 23 is entered
i nto evidence.

(Sai d docunent was received into evidence.)

MR. CARSON: Thank you. The next one we w sh
to offer is Exhibit 24. Exhibit 24 bears a date of August
18, 1994. This is a MdRes, Inc. menorandum and we do
have a stipulation as to the authenticity of Exhibit
Nunmber 24. | don't believe that there was any testinony
aut henti cating the docunent, however, we do have a
stipulation as to its authenticity. W're offering it at
this tinme on that basis.

MR. DI VER We're opposing it's introduction,
Madam Hearing O ficer, for the reason there was no
testinony with respect to this docunment that was
conscious. \hile the docunent was an authentic docunent,
it was not connected to the proceedi ng through either of
the w tnesses, both of whom were present, both of whom had
an opportunity to testify to it by cross or direct
exani nation. That didn't happen.

MR CARSON: Authenticity is stipulated. The
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rel evance is obvious fromthe document. |t addresses the
i ssue pertaining to sound attenuation of the unit in
questi on.

HEARI NG OFFI CER:  Thank you. Let's go off the
record for a nmonent so | can exanine the document.

(A brief off the record discussion was held.)

HEARI NG OFFI CER Back on the record. Of
the record |I have reviewed Exhibit 24 as proposed for
adm ssion and that was one page. Thereafter, counsel for
the parties exanmi ned sone additional pages of the
correspondence which were attachments concerning
i nsul ati ng bl ankets for an air conditioner conpressor. W
heard on the record the objection to the introduction of
this exhibit into evidence and the Respondent's counse
reply. Do counsel have anything further to say on the
record about the admissibility of the exhibit?

MR DI VER | merely wanted to restate on the
record that the objection of the Conplainant was two-fold;
one, that the docunent that's been tendered is not the
docunent that was stipulated to, so there is no
stipulation with respect to this docunment as tendered to
the Court. And two, or even if the conplaint docunent
that was stipulated to with respect to authenticity were

being of fered, we would object to it's rel evancy because



01471

N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

it has nothing to do with this particular proceeding in
the sense of anything that actually occurred with respect
to insulating this chiller unit.

MR. CARSON: And we woul d just point out on
the record that we're tendering as a revised Exhibit 24
the docunent with the three page attachment, securing M.
Diver's first objection. So we do have a docunent to
whi ch authenticity has been stipulated. Secondly, the
rel evance is obvious. This docunment shows that in August
of 1994, M dRes was working on taking steps, exam ning
ways to resolve the issues regardi ng sound emanating from
the air conditioning unit at the Crown residence.

HEARI NG OFFI CER:  Thank you. The document
does illustrate that there were ongoing efforts to address
concerns related to the air conditioning unit at the Steve
Crown residence. For that reason, the exhibit is entered
into evidence.

(Sai d docunment was admitted into evidence.)

MR. CARSON: Thank you. | have three nore.
Exhi bit 25, which | believe is agreed.

MR DI VER  Yes, Exhibit 25 we have no
obj ection to.

HEARI NG OFFI CER:  Exhibit 25 will be entered

into evidence.
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(Sai d docunent was entered into evidence.)

MR. CARSON: Also, we're offering Exhibit 36.

HEARI NG OFFI CER: Excuse ne. These exhibits
I"mnot identifying by name on the record. These will be
identified on a separate hearing report which I wll be
i ssuing as the hearing is concl uded.

MR. CARSON: Thank you. W are also offering
at this tine Exhibit Nunber 36 and this was a letter from
M. Shelton to M. Crown dated March 16, 1995 and that was
identified and authenticated through the testinony of both
M. Shelton and M. Crown, | believe.

MR. DIVER Wi ch docunent are we tal king
about ?

MR. CARSON: 36. It's dated March 16, 1995.

MR. DIVER No, |I'mwondering if there was --
if it's on Madam Hearing O ficer's list of docunents that
was subject to exami nation.

HEARI NG OFFI CER:  Yes. | show, | believe this
was entered into evidence on August 20th for Respondent,
but | have not received a copy yet.

MR. CARSON:.  Ckay.

MR DIVER Ckay. |If that has occurred, we
obvi ously won't have an objection.

MR. CARSON: That's the |ast one, Exhibit 54.



01473

N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

MR. DIVER We woul d have no objection to this
docunment to the extent it shows a docunent that was sent
to David Shelton. But we will certainly object to it
being actually entered into evidence as the truth of the
materials stated therein.

MR. CARSON: We're offering Exhibit 54. It
was aut henticated by M. Crown and that it was the subject
of testinmony from M. Shelton as well. Having to do with
the January 17, 1995 Village of W nnetka neeting.

HEARI NG OFFI CER:  Exhibit 54 is entered into
evidence with the qualification that it is not entered
into evidence for the truth of the natter asserted in the
letter.

(Sai d docunment was entered into evidence.)

MR DI VER Madam Hearing Officer, | should
state that | show on nmy copy of your record that page 2 of
that docunent was admitted on July 1st.

HEARI NG OFFICER: Al right. | thought that
Exhi bit 54 has already been adnitted into evidence, M.
Car son.

MR. CARSON: Ckay, | apologize. That's the
| ast of the exhibits that we offer at this tinme.

HEARI NG OFFI CER:  Okay. We'll go off the

record until we begin our wtness testinony.
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(A brief recess was taken.)

HEARI NG OFFI CER: W have before us
Respondent's next witness, M. Zak. WII the wtness
pl ease be sworn?

(Wtness sworn.)
GREG ZAK
after having been first duly sworn on oath, testifies and
says as foll ows:
DI RECT EXAM NATI ON
BY MR ELLEDGE
Q M. Zak if you will recall, you were here and

testified in this proceeding on | believe July 3, is that

correct?
A Yes, it is.
Q And so you're familiar with the Crowmn chiller

uni t which was discussed in that hearing, is that correct?
A Yes, | am
Q And |l et nme show you what has been marked as
Respondent's Exhi bit Number 8. Have you seen that before?
A Yes, | have.
Q Al'l right. Now did you have occasion today to
visit the Crown residence on Ardsley Road in W nnetka?
A Yes, | did.

Q Al'l right. And did you have occasion to observe
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the present configuration of or the present structure
around the Crown chiller unit?

A Yes, | did.

Q Okay. Does that exhibit correctly portray what
you observed there?

A Yes, it does.

Q Did you then have -- was the unit operating at
that tine?

A Yes, it was.

Q Did you then have an opportunity to -- the

occasion to go over to the Shelton property?

A Yes, | did.

Q Okay. And what did you do once you got there?
First of all, who all was present?

A When | first arrived at 10:30 in the norning and
| was the first person there. Upon arriving, | proceeded

to wal k around the Shelton residence just to observe
| ocations of both of the air conditioners on the Shelton
property, the porch area and kind of refresh nmy nenory as

to what was present on the property in the daytine.

Because the last time | was there, | believe it was night
time. | also went over to the Crown property and the
gates were unlocked. | went into where the

air conditioning chiller is located, noted that work,
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addi ti onal work had been done that | had heard about. |
took the liberty of clinbing the | adder that was present
in the enclosure to the top of the unit and then very
carefully wal king on top of the unit to | ook down on the
fans and observe various noise control engineering efforts
that were perforned on the unit. Then |I left the Crown
property, went back to the Shelton property to see if |
coul d hear any sounds fromthe Crown unit, which
couldn't. There was a | eaf blower operating in the

di stance along with sone nachinery that was totally
unrelated to this case. |In the neantinme, David Shelton
arrived and then shortly thereafter you arrived, Ceorge
Kanperman arrived, Steve Kaiser arrived, Jeff Diver
arrived. | think that's a conplete |ist.

Q And did you then have occasion to go up on the
porch which is shown on Exhibit 51 as being north of the
Crown property and see there in blue ink there's a nunber
4.

A Yes, | did. | borrowed the Crown | adder and
used that in order to gain access to the porch roof. |
went up on the porch roof. | was joined by David Shelton
Geor ge Kanperman, yourself and Jeff Diver and | |istened
with ny ears to see if | could hear the Crown unit. At

ti mes when other noise sources in the background would die
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1 down, the unit was barely audible. At that point in tine

2 | believe you told me that from conversations on your

3 cell phone that the unit was operating at approximately 60
4 percent of full speed. You tel ephoned and asked t hat

5 whoever was operating the unit to turn it up to ful

6 speed. Wen the unit was turned up to full speed the

7 sounds didn't, to my ear neasurably change very nmuch. |
8 couldn't notice any significant change in the quality of
9 sound at that point. That would pretty nuch concl ude mny
10 observations of the unit. | asked M. Shelton for an

11 opinion on it and he seemed to indicate pretty high degree
12 of satisfaction with the sound as it was coning fromthe
13 wunit. In nmy own opinion it would be in conpliance with
14 the state night tinme standards.

15 Q Let ne ask you this if | nay. Do you have an
16 opinion as to the effectiveness of the control measures

17 taken as you observed today?

18 A Yes, | do.
19 Q What woul d that opinion be?
20 A My opinion is that the solution is rather an

21 elegant solution and as configured brings the unit into
22 conpliance with the Board' s standards for night tinme and
23 in ny opinion al so nuisance.

24 Q Thank you. M. Zak, let me show you, if | may
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what's been marked as, previously marked as Exhi bit Number

92. Do you recall that?

Yes, | do.
Q Okay. And could you tell us what it is?
A That is the noise survey report that | perforned

both on the Crown property and the Shelton property on
June 27, 1996.

Q And you previously have testified with regard to
that report, have you not?

A Yes, | have.

Q And could you tell ne when site nunber one was
-- when you neasured this, who all was there when you
measured it?

A If | understand your question correctly, you
mean what individuals were present?

Q Yes, what individuals were present? |t appears
to be a half an hour before the others cone?

A Yes, that was taken on the Shelton property and
David Shelton was present, along with his counsel, Steve
Kai ser.

Q Now, if you would flip to the next page. Were
was site nunber 2A, would you tell us where that was, if
you recal |l ?

A That was taken on the Crown property. And you
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mentioned site 2A, | have reference there to site 2B
because on the next page it describes as approximtely 8

feet south of the Crown fence.

Q Same site, is that correct?

A Sanme site, yes, sir.

Q Ckay. Site 2A is an anbient view, is that
correct?

A Yes.

Q Wul d you read what you say here in your

handwiting there?

A Ckay. Site 2A: Sanme as site 2B. Anbient
measurenent with Shelton air conditioner prinmary noise
source.

Q kay, thank you. Do you know where that Shelton
air conditioner was located at that tine? Did you know
t hen?

A Yes, | knew then. That particular air
condi ti oner was on the ground.

Q And with reference to Exhibit Nunber 51, where

was that? Do you see that air conditioner on the ground?

A Yes, | see it narked as a 3 ton unit on the
ground.
Q Al right, thank you. |Is there another air

conditioning unit on that Crown property -- the Shelton
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property?

A Yes, there's a 2 ton unit indicated on the
di agram here that lies further to the north and east of
the 3 ton unit on the Shelton property.

Q Is it shown there as being on the patio at this
time? Do you see it?

A | see it. I'mjust looking for the word patio

Q Al'l right. Instead you see it here. They've
mar ked what's marked as Nunber 2?

A Yes.

Q I'd now | i ke to show you what's been narked as

Respondent's Exhi bit Number 9. Have you seen that

docunent ?
A Yes, | have.
Q I"d like to direct your attention to what's

marked as, in the bottom what the nmeasurenent | ocations
were, the nunber 2?

A Okay, nunber 2, the patio opposite the Shelton
unit.

Q And woul d that be the site, to your know edge of
the site, what's shown as Number 2 here on the draw ng?

MR DIVER  (bjection. This w tness has not

testified to being present there at all at the time this

Exhi bit Nunmber 9 or the date it was generated in Exhibit
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Number 9 were prepared. He wasn't there at all. How can
he be asked to testify as to where?

HEARI NG OFFI CER: Coul d you rephrase your

guestion?
MR. ELLEDGE: Beg your pardon?
HEARI NG OFFI CER:  Coul d you rephrase your
question?
MR. ELLEDGE: Yes.
Q When you were there today, was there, in fact, a

Shelton air conditioning unit on the patio?

A Yes, there was.

Q Okay. Now l'd like to direct your attention to
the second one here where it says Crown night time node
and Shelton unit on nunber 2. Could you review to
yourself first the line of nmeasurenents that run across
the octave bands from 31 to 80007

A Okay, |'ve done that.

Q Okay, thank you. Now, when you were testifying
before, you testified with regard to your neasurenents
that you reported on and you characterized at the Hearing
O ficer's request the inpact of those sound levels in the
vari ous octave bands. Do you renmenber doing that?

A Yes.

Q And coul d you nake the sanme anal ysis of that
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line that you're addressing right now, that's Number 2.
What does that |ine show?

A That |ine shows the various sound |evels at
various frequencies. Do you want me to go ahead and
continues on and characterize?

Q Yes, would you pl ease?

A Looki ng at the various levels, the 31 and a half
hertz level which is marked on the exhibit as 31, but |
woul d characterize it as 31 and a half. A level of 52 is
not normally a problem At 63 hertz we have a | evel of
65. During the night that would generate sone problem |
think especially due to its | ow frequency characteristic.
It's very penetrating of ordinary construction and could
be readily heard in the bedroom At 125 hertz we've got a
| evel of 55 and that | evel normally would not be a
problem At 250 hertz we have a |l evel of 54 db. That
I evel would typically generate a problem It's not
extremely penetrating, but if the windowis open, it would
be fairly audible. At 500 hertz, the next frequency, we
have a level also of 54. That would be even nore
troubl esone mainly because the human ear is able to
di scern 500 hertz nore clearly than it discerns the 250
hertz. So, again, a level of 54 db would be actually a

consi derabl e probl em
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I'"mcharacterizing all of this by the
back Iine. |I'mkeeping in mnd what the night tine
nunerical limts are. At 500 hertz we have a -- I'msorry
I think | didn't do that one yet.

Q Yes, you did

A | did. Then at 1000 hertz we have a level of 53
and again we've got very little drop in decibel |evel, but
an increase in frequency. The sound woul d be, again, nore
annoyi ng and woul d be significantly above the all owabl e
limts. At 2000 hertz we have a |level of 50 db and again
we're staying fairly high in level, but as we're going up
the frequency and naking the sound nore irritating, again
the 2000 hertz would be a significant problem At 4000
hertz we have a slight drop down to 47 db and that is a
fairly high level for 4000 hertz octave band and woul d be
a significant nuisance problem 8000 hertz, we have a
| evel of 43, and again conparing that to our thinking of
the inpact of that as conpared to the regul ations, that
| evel would be well above the threshold for a significant
amount of the noi se.

Q Wuld it be fair to characterize or sunmarize
your testinony, particularly with regards to the sound
pressure levels at both 4,000 and 8,000 hertz as being

very, very irritating?
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MR. DI VER bj ect, leading the wtness.

HEARI NG OFFI CER°  Overrul ed. You may answer
t he questi on.

A Assumi ng that one wasn't exposed to these out of
doors or through an open wi ndow, yes, that would be a good
way to characterize it

Q Thank you

HEARI NG OFFICER° M. Zak, 1'd like you to
characterize in particular a couple of lines of data that
are on the table, if you would. Counsel, is that al
right?

MR. ELLEDGE: Sur e.

HEARI NG OFFI CER:  Wbul d you characterize the
line of data that's identified under the category, Crown
unit night time node on, Shelton unit off as position
Number 2.

A Madam Hearing O ficer, if | understand you
correctly, we're |looking at Item Nunber 2 Crown unit night
ti me node on, Shelton unit off.

HEARI NG OFFI CER:  And that woul d be the 4th
line of data in the table.

A Right. W have a dba level of 41 which for a
dba level is quite low [I'msorry, at 31 and a hal f

hertz, the listed level here is 47 db which again would
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not be normally a problemin any circumstance |'m aware
of. At 63 hertz we've got a level of 46 db. Again, it's
a very low level. Audible, but very low 125 hertz, 44
db, that woul d be somewhat nore audible than the 63 hertz
| evel but again quite lowin anplitude. A classic exanple
of 125 hertz is a truck exhaust or the exhaust noise from
| arge machinery. At 250 hertz we have a | evel of 32.
That's a very lowlevel. It would not be a problem At
500 hertz | have a level of 31. Again, very low |level and
not one that would normally cause any problem At 1000
hertz | have a level of 30 db. Again a very |low | evel
woul d not bring a problem At 2000 hertz | have a | eve

of 38. W see a db junp going from 1000 hertz to 2000
hertz at the sane tine that the human ear is becom ng very
sensitive to high frequency sound. This junp would be a
potential problem Wen increasing by 8 decibels in that
frequency range, 38 could be an irritating factor;

however, this time of year, that is characteristic of

i nsect noise. The next level is 28 db at 4000 and that is
arelatively lowlevel. It could be nmildly annoying, but
it still is afairly lowlevel than 8000 hertz |I've got 23
db and that would be audible, but at a very |low |level and
it would be somewhat of a hissing sound.

HEARI NG OFFI CER:  Thank you. Could you do the
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sane with the --

MR. ELLEDGE: Madam Hearing Officer, can |
hi m one questi on nmeanwhil e.

HEARI NG OFFI CER:  Yes.
BY MR ELLEDGE

Q Wul d you turn to the second page and read
what's there?

A Oh the second page, "The neasurenents nmarked
with an asterisk were taken during distant aircraft
activity. Measurenments at 2000 hertz and to a | esser
extent, those at 4000 hertz were affected by insect no
Very truly yours, Shiner and Associ ates, Robert P
El fering."

Q That is consistent with what you just testif
to,is that correct?

A Yes, it is.

MR. ELLEDGE: Ckay, thank you

HEARI NG OFFI CER:  Coul d you al so provi de us
with some insight on the neasurenment |evels at |ocation
number 2 in the last category of the conditions, Crown
unit daytine node 60 hertz on, Shelton unit off.

A Okay. The dba level | list here is 43. The
octave band level for 31 and a half hertz is 51. 51 at

that particular frequency is a very lowlevel. At 63

ask

Se.

ed
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hertz the level is 54. That also is a very low level to
that particular band, making it just barely audible. At
125 hertz the level is 50 db. 50 db would be audible, but
not to the point where for the average person it woul d be
annoying. At 250 hertz the level is 41. W have a 9 db
drop or 9 decibel drop going from 125 to 250 hertz. That
woul d tend to produce results that woul d be | ess annoyi ng.
So again, the 41 db I evel would not be a problemat 250
hertz. At 500 hertz the level is 34. It dropped about 7
deci bel s, going up one octave band and again the level is
one that would be audible, but not normally annoying. At
1000 hertz the level is 32. W haven't had very much of a
drop going from500 to 1000; however, the 32 |evel would
still be |low enough that it would not normally cause
annoyance. At 2000 hertz the level is 48. W've
increased by 6 db. The area, the frequency area where
this falls is one where the hunan ear is very sensitive
and a level of 38 for night tinme situations would normally
be considered quite annoying. At 4000 hertz the |eve
drops by ten db to 25. This might cause a m nor annoyance
and it would be plainly audible. And finally at 8000
hertz the level is 23 which is a 5 decibel drop fromthe

| ast octave band and woul d be audi ble, but at a | ow enough

level that it would note normally be annoyi ng.
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HEARI NG OFFI CER.  Thank you.

MR. ELLEDGE: Thank you. | have no further
guesti ons.
CROSS EXAM NATI ON
BY MR DI VER
Q M. Zak, between the tinme of your visit on June

27th, 1996, for the purpose of conducting the sound
nmeasur enents and today, there have been sone changes made
to the sound attenuation devices around the chiller unit
as well as to the fans thensel ves, have there not?

A Yes, there have.

Q And goi ng t hrough those changes, one of those
changes is that there has been a sheet of plywood put over
the plenumof the air conditioning unit, is that correct?

A Yes that's true.

Q Wul d you in red pen on Exhibit 8 circle that
particul ar piece of the configuration; that is the piece
of plywood over the plenun?

MR. ELLEDGE: That's not the true exhibit.
MR DIVER  Ckay, let's take the true exhibit.
Q Here's a copy of the exhibit.
HEARI NG OFFI CER: Let's go off the record
to discuss exhibits.

(A brief off the record discussion was held.)
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HEARI NG OFFI CER:  Back on the record.

Q M. Zak, you had been earlier handed a docunent
mar ked as Respondent's Exhibit Nunber 8. 1'mgoing to
take that and wite the letter A next to 8 in red pen
indicating it now being Respondent's Exhibit 8 A On this
particul ar docunent | would ask you to take this red pen
and just circle that portion of the construction that you
understand to be the piece of plywood covering the plenum
at the air intake portion of the chiller unit. And could
you show it on the side view as well?

Okay, and if you would just mark the
number 1 in both of those circles so that we understand
that that's the plywood sheet?

Okay. Secondly, it's ny understanding that
pi eces of plywood sheeting with a pink fiberglass on their
back have been installed on top of the original 8 foot
acoustical enclosure, is that correct?

A Yes.

Q Al right. And can you draw a circle around
t hose plywood sheets that have been drawn with the
i nsul ation that have been installed. Wuld you put a
number 2 inside of that? Okay. And | believe a 3rd item
that was not present at the tinme of your visit on June

27th, 1996 was the use of a variable speed control for the
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three fans on the chiller unit is that correct?

A That's correct.

Q Are those -- does this diagramitself show that
the variable speed drive for those fans?

A No, it does not.

Q Okay. So but that would be a third el ement of

change fromthe time that you visited on June 27th, 1996,

correct?
Yes, that's correct.
Q Is there any other changes since that tine?
A Not that |'m aware of.
Q You had earlier described the changes that had
been made as elegant. |'masking you if you al so see

t hese changes as sinple, unconplicated?

A Yes. To expound very slightly on your
guesti on- -

Q Pl ease?

A --As far as elegant is concerned, whenever

the noise solution, the sinplier the noise solution is
typically the nore elegant the solutionis. Sinplicity
and an inexpensive solution | would classify as an el egant
sol ution; whereas, a very |large cunbersonme encl osure,
while effective, would not be very el egant.

Q Ckay. What you see suggests that there has been
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sonme effort applied by soneone to identify what the actua
noi se sources are of this chiller unit, aml correct?

A Yes.

Q You described earlier sone conversation that

occurred on the rooftop of the Shelton fanmily room today,

correct?
A Yes.
Q During the course of your conversation then with

M. Kanmperman, did he express any opinion with respect to
hi s nmeasurenents of the sound at the 4000 hertz |evel ?

A Yes.

Q Coul d you explain to us what he told you and
what you understood it to nean?

MR. ELLEDGE: I think this is sinple hearsay
and | would have to nake a hearsay objection as to you're
asking himto relate what M. Kanperman told him We will
have the occasion to cross examine M. Kanperman later in
this proceedi ng, of course.

MR DI VER: No, | understand, but |'m not
going to tender this testinmony for the purpose of
establishing the truth of what M. Kanperman said, but
what he did say to M. Zak so that we of course can
conmpare what M. Kanperman said M. Kanperman said and

what M. Zak says M. Kanperman said. And the only way we
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can do that is by having M. Zak testify as to what M.

Kanper man sai d, understanding that it's not being admtted

for the purpose of establishing the truth of it, but that

is what was said. That is the conversation that was had.
HEARI NG OFFI CER:  (bj ecti on sust ai ned.

Q During the course of the rooftop conversation
were you asked your opinion concerning the possible
removal of 2 feet or 4 feet of this additional enclosure
that you had described as Item 2 on the draw ng?

A Yes, | was.

Q And what was it that you responded in response
to that request for your opinion?

A It occurred during general conversation between
nyself and M. Kanperman. W were discussing the effect
of removing a -- ne leaving the 4 feet as is versus
removing 2 feet versus renoving the entire upper structure
of plywood. And during that conversation M. Kanperman
expl ained that the unit had a problem-- he may not have
used the exact word "problent, it did have a -- well |
woul d still use the word "problent. His typical word that
woul d be used to describe acoustical problem The unit
had a problem at 4000 hertz and the upper structure was
ef fective and further reducing the 4000 hertz problem |

agreed that, in my opinion, the addition of the upper 4
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feet of plywood with insulation was a good and prudent
approach to take with the situation we had there. The
mai n reason being that rather than trying to engi neer a
problemlike that to within a decibel or two, it's a lot
nmore prudent to slightly over engineer it because these
types of solutions don't always work out under al
conditions as exact as we hoped they would and it's just
good engi neering practice to slightly over engineer a a
sol uti on.

Q You were asked just a few minutes ago to review
sonme neasurenents that had been made by Robert Elfering on

t he evening of August 15, 1996 correct?

A Correct.

Q Were you present during that noi se measurenent
event ?

A No, | was not.

Q Ckay. Is it your understanding as well that

Geor ge Kanperman was present that eveni ng?

A He had told ne that he was.

Q And have you ever been asked to eval uate any of
the data that he generated that night concerning the
measur enents of sound or noise fromthe chiller unit?
Have you ever been given CGeorge Kanperman's data from

August 15th to ask himto determnm ne what the experience



01494

N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

woul d be?
MR. ELLEDGE: | object, it's a compound
questi on.
Q Al'l right. Have you ever received any of CGeorge

Kanperman's data with respect to sound neasurement on

August 15t h?

Yes, | have.
Q Okay. And do you have that data with you today?
A Yes, | do.
Q kay Can you produce it, please?

Ckay. The docunent that you handed ne is a
two page docunent dated August 19, 1996 and has attached
to it a handwitten sheet of August 17 and it's stated as
Sheet 1 of 1.

MR, CARSON: Has this been marked?

MR. DIVER No, not at this point. | just
received it.

We could. Let's mark this -- what would be
the next exhibit nunber for the Plaintiff be, Madam
Hearing O ficer?

HEARI NG OFFI CER:  Exhi bit 113.

MR. DI VER | had a recollection of having
done 113.

HEARI NG OFFI CER:  Exhibit 114 or Respondent's
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11.
MR DI VER 114 1'1l mark this as.
Q "' m now showi ng you three data sets which | will
first show to counsel for Respondent.
MR. ELLEDGE: No objection
Q I'"mgoing to ask you if you have ever seen the

data that |I'm showi ng you now as Conpl ai nant's Exhibit 115,

116 and 117.
A They are nultiple pages of it.
Q At this point I'mjust ask you up to right now

you' ve never seen these docunents?

MR. ELLEDGE: "1l be prepared to stipulate
that he has not. He would never have had an occasion to.
Those were four drawi ngs that | think we both have saw
just recently for the first time fromthe next w tness and
"' mnot sure where you're going with this.

MR. DI VER I"mjust trying to find out
whet her he's ever seen this level of data with respect to
George Kanperman's neasurenents on August 15t h.

A No, | have not. | apologize. | may not have
under stood the question. What | was trying to do, |ooking
through the data, was to see if it contained the fax that
George Kanperman had sent ne yesterday and because as far

as the question was concerned, | just wanted to see if |
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could find any of the data that he had faxed me in these
nore detail ed docunents that | have not seen before.

Q Okay. The formof the information that's
presented here with the black bar chart, what is this
format, not what is the data itself, but what is being
shown in this type of report, this type of a report?

A In that type of a format what we're seeing is
the print out from George Kanpernman as an anal yzer. He
uses exactly the same kind of analyzer | do. W're
| ooking at data print outs of probably raw data that he
gathered at the Crown and Shelton sites.

Q kay. And between 115, 116 and 117, is there
anyt hi ng about the nature of the data that's reported in
the chart itself; that is, in terns of its refinenent?

A Yes. \What we're | ooking at here is one set of
charts using Exhibit, Conplainant's Exhibit 115 is an
octave band data. And, for exanmple, on the octave band
data on the Exhibit 115 if we | ook up at the top |efthand,
go down about 3 or 4 lines, the phrase recall fromfile,
Crown 2 record nunber 4. That's the key with this
anal ysis systemas to which record we're really | ooking
at .

If we then go to Exhibit 117, the sane

line, we would see then that we're looking at -- I'm
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sorry, let me back up a little bit there. Let me go to
Exhibit 116 rather than 117 you can | ook and recall from
file, Crown 2 record 4. On the one Exhibit, the 115
exhibit we're |looking at octave data. On the 116 exhibit
we're looking at 1/3rd octave data. And then if we go to
Exhi bit Nunber 117, the second page, we again at that same
line find, recall fromfile, Crown 2 record 4. Here we're
| ooki ng at 112 octave band dat a. What we generally do in
acoustics is the octave band data is used to see if it's
in conpliance with regulations. The 3rd octave band data
is used to sone extent for regulatory information, but
nmore for noise control engineering. And then the 12th
octave band data is used strictly for noise contro

engi neering information; to solve probl ens.

Q Ckay. And your testinmony is you have not, up
until this noment seen this data?

A That's correct.

Q You have actually been present at the Crown
property on how many occasions now in the presence of the
Shel tons for purposes of observing the chiller unit or in
terns of neasuring the sound?

A | only visited there three tines.

Q And you have had a nunmber of tel ephone

conferences and possibly in person conferences with David
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Shel ton concerning the probl em here?

A Yes, | would say, thinking back to ny phone
records, there may be fifty to a hundred phone calls and
faxes to go on the subject. That's over the |last two
years. | believe it started about in 1994.

Q Is there anything in any of those conversations
that have occurred with David Shelton to suggest that he
was unable to distinguish the sound of the Crown chiller
unit fromthe sound of his own air conditioning unit?

MR. CARSON: oj ection, calls for hearsay.
HEARI NG OFFI CER.  Sust ai ned.

Q I's there anything that you have experienced at
the Shelton property itself to suggest that it would be
difficult for a person to distinguish between the sound of
the Crowmn air conditioning unit and the air conditioning
unit on the Shelton property?

A | don't think it would be difficult because the
character of the sound is significantly different of the
small units on the Shelton property versus the
characteristic sound produced by the larger Crown unit.

Q On the night that you neasured this sound at the
upper sout heast wi ndow on the Shelton property, was there
a rooftop air conditioner on the Shelton property

operating at the tine of your neasurenent?
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A No, there was not.

MR. DIVER  Madam Hearing Officer, I will nove
the introduction of what is now been marked as
Respondent's Exhi bit 8A.

MR. ELLEDGE: No obj ection

HEARI NG OFFI CER:  Exhibit 8A is entered into
evi dence.

(Sai d docunent was entered into evidence.)

Q | ask you if you would, M. Zak, to identify on
Exhibit 114 that line or those |lines which you understand
to be George Kanpernan's neasurenent of the sound which
woul d be conparable to the first sound that you were asked
to describe. That is, the sound at the Crown unit night
time load on, Shelton unit off, circunstance 2. |Is there
a way that you can tell which of the data that you had
been given by M. Kanperman corresponds to that data set
for M. Elfering?

A Yes.

Q Okay. Now that would be the Bob Elfering
measurenent. Can you find an apparent neasurenment by
Geor ge Kanperman that corresponds to what Bob Elfering was
nmeasuri ng?

A No.

MR ELLEDGE: May | ask one question here,
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Madam Hearing Officer. | propose to bring M. Kanpernman
in as nmy next witness. It may very well be that an
efficient with an for counsel to pursue this line with M.
Zak is to have M. Zak step down and let us proceed with
M. Kamperman and then you can recall M. Zak if you
choose. Does that suit your needs?.

MR. DIVER Recall himfor the conclusion of
M chi gan cross? That's fine. As a matter of fact,
t hought that was -- that's what was going to happen
today, we were going to hear from M. Kanperman first so
could then cross-exanine Greg with respect to George's
data. But | can't do that now and I'mjust trying to
establish, for the record, with what |'ve got and what
you' ve given to Greg that he can't do it either

HEARI NG OFFI CER: | do have some difficulty
with the introduction of the Kanperman data on cross with
M. Zak.

MR DI VER | do not intend to introduce
that, nerely to indicate that he's never seen it.

MR ELLEDGE: He's testified to that now.

MR. DIVER Yes. That's the only purpose
that while he can obviously read what was in Bob
Elfering's printed report and tell you what the neaning of

the various lines was, he's been given nothing of a
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1 simlar type fromM. Kanmperman, so he can't make the

2 kinds of conparison needed.

3 HEARI NG OFFI CER Of the record to discuss
4 the order of hearing.

5 (A brief off the record discussion was hel d.)

6 HEARI NG OFFI CER Back on the record. W'l

7 continue with the cross-exam nation of M. Zak.

8 MR. DI VER Okay. At this point, Madam

9 Hearing Oficer, | wuld nove the introduction of
10 Conmplainant's Exhibit 114 being the docunent and cover
11 letter that M. Zak had received from M. Kanpernman
12 concerning the measurenments of August 15th.
13 MR. ELLEDGE: No obj ecti on.
14 HEARI NG OFFI CER:  Exhibit 114 is entered into

15 evi dence.

16 (Sai d docunment was entered into evidence.)
17 MR. DI VER. Madam Hearing O ficer, since those
18 are the only copies of those exhibits, I'mhand themto

19 vyou now but if you wi sh sonebody can make copi es now.
20 HEARI NG OFFI CER°  That will be find.

21 MR DI VER Al right. [I'll have that done.
22 BY MR D VER

23 Q M. Zak, did you ever receive at any time up

24 until today a formal conplaint from Steven or Nancy Crown
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with respect to sound emi ssions fromeither of the two
Shelton air conditioners?

A No, | have not.

Q One nore thing. Today, when we were actually
nmeasuring the sound by our ears on the rooftop, M.
El | edge call ed sonebody on the phone and asked themto

change the operating circunmstance of the fans, is that

correct?
A That's correct.
Q Such that what we were experienci ng when we

arrived was a | esser level of operation than what we were
supposed to be listening to after the call had been made,
is that correct?

A That's my under st andi ng.

Q Do you know any way of requiring that a
particul ar operational condition continue into the future,
particularly the operational condition at the Crown
chiller unit that at night only a single conpressor and
the three fans with the variable speed control would be in
operation. |s there a way of seeing to it, assuring that
that will happen?

Yes.
Q What is it?

A Based on ny el ectroni cs background, one
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alternative would be to include in the algorithmfor the
current systemthat should a conmponent fail, rather than
allowing the unit to operate under an unwanted condition
as far as sound emissions are concerned, to have the unit
shut down. Thus forcing the repair of the unit to bring
it back to the current operating conditions. Rather than
a situation where if a conponent fails, the default would
be where the unit would deemto operate is a pass over a
degree to sound level limts, but continue to operate.
The rationale there being that there's a very strong
incentive on the part of the Crowns to repair the unit
because of the fact that the whole thing was shut down if
one of the control conponents should fail
Q What, if anything, could be done?

MR. ELLEDGE: | object, your Honor. This is
-- | waited for the last witness -- is far beyond the
scope of direct. There was no question that was asked to
himwith regard to algorithns or as to control operations
or to any of the materials with regard to which M.
Maut ner testified yesterday. And so this is just inproper
Ccross-exam nation entirely.

MR. DIVER | haven't even asked a question
at this point.

MR ELLEDGE: You asked the question. |
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obj ect ed before.

MR DIVER It was asked and answered.

MR. CARSON: | want to add, if | may, in
addition with respect to foundation, there's been no
foundation in ternms of this wtness' expertise to the
things he's testifying in response to the |ast question.

MR. DI VER At this point, Madam Heari ng
O ficer, the question was asked and answered without
obj ecti on. The objection was not nade until the witness
had conpl eted his testinony.

MR. CARSON: We're nmoving to strike the
response.

MR DI VER | understand your--

HEARI NG OFFI CER:  And your response to the
notion to strike?

MR. DIVER |Is that the testinony has already
been given. The witness testified in his origina
appearance with respect to his experience in electronics
and he's just reiterating that on the basis of his
experience in electronics that that is something that can
be done. And in this particular circunstance, given the
significance of the operational control in the totality of
t he noi se control program sonething that ought to be

done.
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HEARI NG OFFI CER:  The notion to strike will be
deni ed; however, please confine the renmainder of the
cross-exam nation to the direct testinony.

Q M. Zak, when you expressed your opinion earlier
that you believed that the chiller unit operated under the
set of circunstances that you experienced today woul d neet
the Illinois daytime and night time standards. Did you
assune that the circunstances that exist today woul d
continue in the future?

A Yes.

MR. DIVER  No further questions.

MR. ELLEDGE: No further questions.

HEARI NG OFFI CER:  All right, thank you, M.
Zak. WIIl you please stay in case we should wish to
recall you today?

Thank you. Let's take a brief recess
and we' Il come back with our next w tness.
(A brief recess was taken.)

HEARI NG OFFI CER:  Back on the record

MR. ELLEDGE: I'd like to call M. Kanpernman

HEARI NG OFFI CER: M. Kanpernman, would you
pl ease be sworn

(Wtness sworn.)

GEORGE W LLI AM KAMPERVAN
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after having been first duly sworn on oath, testifies and

says as foll ows:

DI RECT EXAM NATI ON

BY MR ELLEDCE

Q M. Kamperman, state your full nanme?

A CGeorge WIIiam Kanperman, K-a-mp-e-r-ma-n.

Q And M. Kanpernman, where do you reside?

A | have -- presently I'mliving in Cantonville,
Wsconsin and | al so have a hone in Leesburg, Florida.

Q And what is your occupation or profession?

A Noi se Control Engi neer.

Q And what degrees do you hold and what societies?

A My degree is a Bachel or of Science graduate
study Master Institute of Technology in acoustics. | ama
menber of the Institute of Noise Control Engineers. The
Acoustical Society of America, National Acoustica

Consul tants, and a professional engineer in the State of

W sconsi n.
Q
mar ked as

I'd like to show you what's previously been

Respondent's Exhi bit Nunmber 11. Could you tel

me what that is?

A

This is two pages of ny resunme, plus two sheet

of clients | worked with over the years and a very brief

description of what | did for these clients related to
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noi se control.

MR. DI VER "Il stipulate to M. Kanperman's
ability to testify to this proceeding as an expert with
regard to both sound neasurenent and sound control system
if that's the purpose of all of this.

MR. ELLEDGE: Yes, it is, thank you.

And I'Il renmove the introduction of Exhibit Nunber 11,
pl ease.

MR. DI VER No obj ecti on.

HEARI NG OFFI CER°  Respondent's Exhibit 11 will
be entered into evidence.

MR. ELLEDGE: Thank you.

Q M. Kanperman, are you fanmiliar with the chiller

unit located at the Crown residence on Ardsley Road in

W nnet ka?
A Yes, | am
Q And were you ever retained by anyone to consult

with regard to that unit?

A Yes.

Q And have you ever -- by whon?

A By you.

Q Thank you. And have you ever had occasion to

nmeasure that unit when it was operating?

A Yes, | have.
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Wien was the first tine?
May 2nd, 1996.
Al'l right. Wo was present on that date?

Two representatives of M dRes and yourself.

o >» O » O

Could you briefly tell us what did you do, what
ki nd of equi pnent did you use and what was the nature of
your activity?

A It was an investigation on the noise sources
associated with this equipment. | used a standard type
sound | evel neter connected with a data tape recorder and
| obtained data near nany of the sources in the unit,very
close to the sources within an inch to a foot to severa
feet away and as far away as the north property line,
directly north of the unit.

Q Al right. Wre there noise control -- were
there noise controls associated with that unit at that
time?

A Yes, there was a partial height barrier around
the unit, 8 foot high acoustical barrier, sound absorptive
treatnent on the side facing towards the unit. This
encl osure was, as | recall was about 8 feet square in plan
and 8 feet tall with an acoustical |ouver on the each side
and open on the top.

Q Al'l right.
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1 A And the other three sides there are solid.

2 Q Do you have an opinion as to the effectiveness
3 of those control neasures as they stood at that time?

4 A Yes.

5 Q Wuld you tell us what that is?

6 A | would have to | ook at ny notes.

7 MR. DIVER \Wiile the witness is |ooking at

8 his notes, could you repeat again what the question is
9 that is being asked of hinf

10 MR ELLEDGE: | asked himif he had an

11 opinion with regard to the effectiveness of the then

12 existing control neasures.

13 MR. DI VER  Then existing as of 5/2/96.
14 MR. ELLEDGE: That's correct.

15 MR. Dl VER Yes.

16 A Approxi mately 10 dba noi se reduction was

17 achieved at that juncture. This is at the property north

18 of the Crown property.

19 Q What do you base that on?

20 A | base this on measurenments perforned by Al

21 Shiner in a report that you provided ne.

22 Q Al'l right. What did you do after you had taken
23 all of the neasurenents that you've just described on that

24 May 2? Did you have any further activities with regard to
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t he noi se?

A Yes | made reconmendati ons for inmproving the
noi se control and al so nade two different nodes of
operation; one we could operate for night time with one
conmpressor and won fan at full speed. And in ny opinion
this, would nmeet the night time standards based on the
nmeasurenents | nmade on the 2nd of May.

Q Now, was it your understanding that those
changes were put into effect?

A Yes.

Q It was your understanding. |1'd like to show you
what's been marked as Respondent's Exhibit Number 92.
Wul d you leaf through that and tell me if you have ever
seen that?

A Yes, this is a -- these are data sheets
prepared by G eg Zak.

Q And what date do they bear?

A June 27th, 1996.

Q And did you receive those on or about the tine
and the date that they bear?

A Yes.

Q And what did you do with them if anything?

A | conpared these results to what | had projected

the Il evels would be at the residence. M primary interest
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was the neasurenment that G eg Zak made at the el evated

| ocation near the second floor bedroom at the Shelton

resi dence
Q Di d those neasurenments cause you any concerned?
A Yes. M projections were rmuch | ower than those

observed by Greg Zak and | had no way of resolving those
di f ferences.

Q Al'l right. Wat then did you do? D d you nake
any further recomendations?

A I then concluded that possibly | was not
under st andi ng the acoustics of the problemthat was going
on at the Shelton property as | had not seen it. There
may have been sone reverberate build up of sound that |
couldn't understand that | had not studied because | had
not set foot on the property. So, | added additiona
noi se control recommendations to the Shelton -- excuse me
-- the Crown air conditioning enclosure.

There were three parts to this
reconmendation. One was to change the fan speed so that
we coul d reduce the noise enission fromthose by putting
speed control on those units. Then, during night time
hours when the demand was | ess on the system they did not
need to operate it full speed, and the theory shows that

this would, reducing the fan speed by a half would reduce
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the noise enmi ssion fromthe fans by approxi mately 15 dba.
The next was to increase the height of the encl osure above
the fan discharge and increase this with a plywood
tenporary enclosure with sound absorptive treatment on the
i nside surfaces facing the air flow The 3rd part of this
was to close off the top opening that allowed conpressor
sounds and fan sounds enission fromthe inlet side of the
air conditioning unit on the east side to go up into the
sky and over to the north property, close this off so that
air was forced to go through the inlet silencer on the
east side of the enclosure that was already in place.

Q I"d li ke to show you an exhi bit which has been
mar ked as Respondent's Exhibit 8A. Are you familiar with
that draw ng?

A Yes.

Q Ckay. And the piece that you have just been
describing, is that depicted on this drawi ng anywhere?

A What |' m describing as the tenporary plywood
encl osure is shown at the top portion of the |ower
di agram

Q Is there a mark on that diagran®

A There's no nmark at the top portion.

Q And in red?
A

Red i s nunber 2.
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Q Now -

A And in addition there's a partition shown
between the additional 4 feet and the unit down bel ow,
vertical partition down the east edge.

Q Take a blue pen and mark with the piece that you
were just tal king about on that exhibit put a nuneral 3 in
there. Now, do you see where there is a marking that
is nunber 1. Could you tell us what that is?

A This is the closing off of the inlet to force
all of the air to go through the inlet silencer. If you
| ook at the unit fromthe top, it looks like it's room for
the floor at the 15 foot level and if you were to stand on
the ground on the east side of the unit and | ook up and
see that's the ceiling of the unit. [It's a horizonta
panel

Q Okay. Did you communi cate those reconmmendati ons

to anyone?

A Yes | conmuni cated these reconmendations to
M dRes.
Q Al'l right. And thereafter did you have occasion

to visit the property again?
A Yes.
Q And when was the next tine you visited?

A August 9t h.
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Q And who was present on August 9th?
A Two representatives of MdRes, yourself and
nmysel f.

Q What did you observe when you got there and what
did you then do?

A | observed the enclosure and clinbed up on top
of it to inspect the details of the enclosure. | then
asked M dRes to operate this systemin many different
nodes as | nmade nmeasurenents primarily at the north
property line, directly north.

Q Let me ask you this. Was there a way that you
coul d observe the speed of the fans as they were put in
di fferent nodes.

A Wl 1, when they changed them this was, to ny
know edge, this was the first day this was operating, the
system and occasionally the fan would quit. | would
notice that because | didn't hear it while | was outside
the unit. So | would clinmb up the [ adder and | ook to see
what happened and they woul d reset the system and by the
end of ny testing after several hours, they had resol ved
this problemthat they were always working reliably. But
in the neantine, | went back and clinbed up on top of the
unit each tinme for a series of measurenments to assure

myself that it is was operating as | had been told it was
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operati ng.
Q So you physically checked each tine to nmake sure
that you knew of your own know edge that it is was ful

speed or half speed or |ess than half speed?

A And whi ch conpressors were operating and when.

Q Ckay. Would you continue? Wat did you then
do?

A | made measurenments at the property line of

these different nodes of operation. M interest was to
try to understand the sound propagation fromthe unit over
to the Shelton 2nd floor wi ndow. So, | made neasurenents
at 8 feet above the ground of the property line, at 12
feet above the ground at the property [ine and 16 feet
above the ground. So | made sure that | was al ways going
to include the line of sight, as it were, between the top
of the enclosure, which was now 12 feet, over to the

wi ndow to the Shelton house, which | said to nyself, |
haven't even seen the house, it nust be in the order of
14, 15 feet above the ground. So | wanted to be sure
included that direct path. And so | took these results,
based on this and neasurenments | made directly over the
air discharge at 2 fan speeds; one at naxi mum fan speed
and one at 125 hertz input to the notors -- | should

explain what this is. The notor normally operates at 60
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hertz, that's our power |ine frequency. But these new
speed controls can vary the frequency into the drives of
the motor. So it varies the speed of the motors. So if |
said half speed, that really nmeant 30 hertz is driving the
fans and the data | took was at 25 hertz. That was
consi dered sort of at the typical high end of what would
be night time operation. Measuring over this unit,
standi ng over the unit and everything at sound |evel
bet ween these 2 speeds, | found that the sound did drop
like theory would predict in the order of 15 to 20 db.
That the sound decreased when the speed dropped from 60
hertz drive to 25 hertz.

Q Okay, thank you. I1'd like -- may | go off the
record for just a nonent with regard to an exhibit?

HEARI NG OFFI CER:  Yes.
(A brief off the record discussion was held.)
HEARI NG OFFI CER:  Back on the record.

BY MR ELLEDGE

Q M. Kamperman, |'d like to show you what has
been marked as Respondent's Exhibit 12. Could you tell ne
what that is?

A That refers to data that | obtained on the
Shelton property the evening of the 15th of August, 1996.

Q Al'l right. Then let me ask you what was the
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occasi on of your going to the property, the Shelton
property on the 16t h of August?

MR. DIVER  The 15th of August.

A 15t h.
Q 15th of August. How did you get out there?
A | was requested by you to be present to observe

the nmeasurenents by Bob Elfering and to virtually tag

al ong and do as | chose to just make some measurenents

t here.
Q And did you take neasurenents?
A Yes. | brought with me a Larson Davis Model

3200 Real Tine Analyzer which G eg Zak uses a simlar
instrument and | was trying to get 30 seconds to a minute
of data and so | did not neasure at that sane instant that
Bob Elfering was neasuring data because he was using a
hand held sound o neter and calling off the results each
time he got a different octave band which was
contaminating ny results with his voice, so | just waited
until he noved on to sone other location and | took his
site and took ny own data and followed himin that node.
And these are the results on the sheet, on this sheet.

Q Let me ask you this first. | show you what's
been marked as Respondent's Exhibit 9. Have you seen that

bef or e.
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A Yes.

Q And what is that?

A These are the results of Bob Elfering for that
ni ght.
Q And were those results -- are those results

consi stent with your measurenents?

A Yes, they are very consistent.
Q Okay. |If you could continue, please?
A This sheet, if we look at nmy data sheet that

that's marked Respondent's Exhibit 12, | have a note at
the top that | have corrected this tree of ny neuro ban
analysis of the data. Just listening to the |level you
could tell a very strong chirp around 2000 hertz. So

used this detailed reflective information to subtract out
the cricket noise by assuming that the noise in those
particul ar narrow bands woul dn't be conparable to the

adj acent bands wi thout the cricket noise, and add the sum
of those bands again to get back to the octave band. So
what | show on these data sheets is | believe what | would
have nmeasured had the cricket been quiet. Al of this
data except for the very last itemincludes the background
that was present at the time | was neasuring, except for
the crickets.

A The very last item which says bedroom wi ndow
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with two conpressors, 3 fans operating at full speed, |ess
background is what | believe is the result at the bedroom
wi ndow with the Crown system operating at full out, but
after | had renpved ot her noise sources in the area.

Q Wul d you start at the top for your description
things just take us through line by |line and expl ai n what
this shows?

A Al'l right. The first Iine is the night tinme
Il'linois limts and octave bands. The second line is a
nmeasurenent | made at approximately 4 feet above the
ground, approximately 8 feet north of the property line
fence between the Sheltons and the Crowns on a line
between the air conditioning unit and the Shelton fanmily
room That's what the item 13 and 7. 13 is those, both
conpressors operating and all three fans operating ful
speed and what | have noted on the 1000 and 2000 and 4000
hertz band that exceeds the night tine limt about 1 db in
1000, 1 db at 2000, 5 db at 4000, the fans operating at

full speed.

Q That's night tinme?

A Ni ght tine variance.

Q Correct.

A The next item down is one conpressor plus 3 fans

operating at night node and at this tine they were



01520

N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

operating at 20 hertz drive frequency. It would be a
third of the nominal speed. These neasurenents are
essentially the anbient noise | evel because the noise from
the SHelton unit, excuse nme, the Crown unit is so |ow that
| cannot get reliable data fromthem

My next set of measurements is on the
pati o on the east side of the Shelton residence. Item
16, 2 conpressors of the Crown unit operating with 3 fans
at full speed. This was the raw data without correction
for 2000 hertz band with the crickets. These | evel s
are all belowthe Illinois night tine [imt. O course
then | reduced the systemto 1 conpressor, 3 fans | ow
speed is below it also.

The | ast group of neasurenments there
with a mcrophone at approximately 3 and a half feet above
the roof of the family room about 7 feet east of the
bedroom wi ndow and at the south edge of the roof. Item 15
with the 2 conpressors, the unit operating 3 fans
operating at full speed. | neasured results with a
correction of 2000 hertz for the crickets.

Next itemis number 10. That's 1
conpressor plus 3 fans again at one third speed. So those
| evel s are, of course, lower. They are nuch |ower than

had neasured, but | can't tell what they are. They are



01521

N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

bel ow t he background.

The next itemis 11. That's the same
location with the Crown unit shut off conpletely. So this
was the best | could do obtaining the background
necessary, 60 second average all octave bands. And what
I'"ve done in the next itembelow that it says bedroom
wi ndow, 2 conpressors. \hat | started the explanation on
this item 11, background energy subtracted fromthe numnber
15 acoustics energy to arrive at the true contribution
fromthe Crown unit at the bedroom wi ndow of the Shelton
residence. And here we see that it's in conpliance with
the night time |evel

Q Wul d you read off dba and just read the nunbers
across?

A Okay. DBAis 43.0, 31.5 octave bands is 52 db
63 hertz octave band is 6.5 db, 125 hertz octave band is
51.4, 250 hertz octave band is 46.6, 500 hertz octave
bands is 38.9, 1000 hertz octave band is 35.5, 2000 hertz
octave band is 29.8, 4000 hertz octave band is 28.6 and
8000 is 22.7.

Looking at this you will see a little
note | have above 1000 hertz data. It says plus a .5.
That's the exceedance of the night time limt. And at

4000 hertz | have a note plus 3.6 db. That's the
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1 exceedance of the night tine Iinit at 4000 hertz.

2 Q What exactly are you depicting those

3 nmeasurenments?

4 A What | am neasuring is the total noise fromthe
5 Crown air conditioner with a full operation of the 2

6 conpressors and the 3 fans at full speed.

7 Q So, that's maxi rum flat out operation?

8 A That's maxi mum noi se with the present

9 configuration of the unit.

10 Q So, that's, in other words, with the exception
11 noted. |If | understand what you're telling ne, your

12 testinony is that with the maxi nrumflat out daytine

13 operation, except as noted, the sound contribution at the

14 bedroom | evel is below night time standards of the

15 Illinois Pollution Control Board, is that correct?

16 A That's correct.

17 Q Okay

18 A The last itemon the data sheet here is if we

19 operate 2 conpressors and 3 fans at 83 percent of ful

20 speed. This will reduce the fan noise at the Shelton

21 window about 4 dba or 4 db rather, and this octave band is
22 a higher frequency band so that we will neet the night

23 tinme standard at any tinme the fans are operating at 83

24 percent of full speed or |ess.
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Q Let me make sure | understand what you said
Well, you're saying that until the unit fans are subject
to their variable frequency controls, they' re operating at
83 plus full speed. That any time below, that the unit,
with both conmpressors working, nmet night tine standards at
t he bedr oom wi ndow.

A That's correct.

Q Thank you. Now, based on your measurenents and
your anal ysis, do you have an opinion as to a reasonabl e
degree of certainty whether the sound enmitted fromthe
Crown chiller as presently configured and encl osed neet
the daytine standards at the upstairs bedroom wi ndow when
it's operating full out with 2 conpressors and 3 fans

going at 60 hertz revolutions?

A Yes it does neet the daytinme standards.
Q That is your opinion?

A Yes.

Q And on the sanme basis, based on your

nmeasur enents and anal ysis, do you have an opinion to a
reasonabl e degree of engineering certainty whether the
sound enitted fromthe Crown chiller unit is presently
configured when the fans are operating, when both
conpressors are running and the fans are operating at 83

or less percent of full RPM did the sound enmitted from
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the chiller nmeet the night time standards at that upstairs

bedr oom wi ndow?

A It's ny opinion that they do neet the night tinme
st andar ds.
Q Al'l right. Based on your opinion, do you have a

recomendation to nake to the owner as to what should now
be done, based on your opinion and based on the changes

t hat have been nmde?

A Yes.
Q What is your reconmendation?
A My recommendation is that the present enclosure

is, has what a safety factor incorporated, was the 4 foot
addi tional height, and | recommend this be maintained in
the final construction to have this safety factor
avai |l abl e so that any normal operation of the unit, day or
night, will always neet the noise regul ations.

Q Is this present algorithmwhich requires it to
operate on one conpressor, one 10 ton conpressor between
the hours of 10:00 p.m and 6:00 a.m necessary?

MR. DI VER 6 or 77

Q 7: 00.
A No, it's not. The system operates normally,
time of day is not inportant. It is nmy understanding that

unl ess the anbient tenperature is 95 degrees or sonething
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of that order that the full speed of the fans will just
not be in demand fromthe system So, | do not foresee a
hundred percent fan operation during night time hours.
So, therefore, it's ny conclusion, ny opinion that this
systemwi || always neet the noise regulations as is
presently configured irrespective of tine of day without
any special controls other than nmonitoring the head
pressures and the refrigerant lining to neet the demand of
the system

MR. ELLEDGE: Madam Hearing O ficer, we have
no further questions.

HEARI NG OFFI CER: W'l | have the
cross-exam nation of M. Kanperman

MR DI VER: Thank you, Madam Hearing O ficer
At the outset, the Conplai nant asks that certain documents
that the Conpl ai nant understands formed the data predicate
for the various opinions fromthis w tness be adnitted
into evidence. At the nonent, however, those docunents
have been narked up and we need to produce cl ean copies.
But what | would Iike to identify, for the record, is what
t hose docunents are and what the Conpl ai nant Exhi bit
nunbers are that are associated with them If | may do
t hat ?

HEARI NG OFFI CER:  Let's go off the record to
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1 discuss Kanperman exhibits.

2 (A brief off the record discussion was held.)

3 HEARI NG OFFI CER:  Back on the record.

4 MR. DIVER  Madam Hearing Officer, at this
5 time | amgoing to identify for purposes of the record

6 those docunments which it's at this nmonent the

7 Conpl ai nant' s understandi ng contain the data which is the
8 predicate of the various opinions testified to by George

9 Kanpernman and | will identify themand identify the

10 exhibit number that they will be given. C ean copies of
11 these docunments will be prepared for the Hearing O ficer
12 and for Respondent at a later tinme indicating that the

13 first is a hand-drawn document of May 2, 1996 consi sting
14 of two pages being marked as Exhibit 118. Second is a siXx
15 page docunent dated March 2, 1996 consisting of the auto

16 analyzer print out for the data survey of May 2, 1996.

17 HEARI NG OFFI CER: Identified by Exhibit

18 MR. DIVER  Nunber 119.

19 HEARI NG OFFI CER.  Thank you.

20 MR DI VER Next is a document, hand-drawn,

21 dated May 3, 1996 titled at the top, GAK nmeasuremnents,
22 5/2/96 consisting of one page and marked Exhi bit 120.
23 Next is a docunment, hand-drawn, dated 8/9/96 indicating

24 sheet 1 of 2, one page marked 121. The next document is
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t he apparent second page of that docunment dated 8/9/96
consi sting of one page, top |anguage being results
corrected for background and that's Nunber 122. Next is
Number 123, hand-drawn, dated August 14, 1996 titled
System Noi se Fl oor Testing marked as Exhibit 123. Next is
a hand-drawn docunent dated 8/15/96, one page nmarked

Exhi bit 124, that being an identification numerically of
the | ocations at which sound neasurenments were made by M.
Kanperman on the evening of August 15, 1996. Next is a
group exhibit marked Exhibit 115, 14 pages in |ength dated
8/ 15/ 96 being the octave band auto anal yzer print out of
the readi ngs taken by M. Kanpernman on August 15, 1996.
That's nunbered 115 as we nunmbered it with M. Zak

The next is Nunber 116 being 12 pages in length al so dated
8/ 15/ 96 being the auto anal yzer print out of the readings
of August 15, 1996 in a one third octave band base. The
next marked Exhibit 117 being 16 pages in | ength again

dat ed August 15, 1996 being the auto anal yzer print out of
t he readi ngs of Ceorge Kanpernman on the evening of August
15, 1996 expressed in 1/12th octave band bases and t hat
was marked as nunber 117 earlier in the exam nation of M.
Zak. Next is Exhibit 125 being one page hand-drawn dated
8/ 16/ 96 being what we will call the cricket noise renpval

docunent for the readi ngs of August 15, 1996. Next is a
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docunent dated August 17, 1996 being sheet 1 of 1 and
hand- drawn nmarked Exhibit 126 entitled sound attenuation
for Ctowmn ac unit. There's nore |anguage, but that's
sufficient for purposes of identification. The |ast
docunent nmarked 127, a single page being dated August 17,
1996 being sheet 1 of 1, hand-drawn and titled conparison
of P/L nmeasurenents and that's again sufficient for
pur poses of identifying this particular docunent. Those
constitute the docunents that we understand at this nonent
formthe predicate of this witness' testinmony, in addition
to certain others which I will inquire about with himin
just a noment. Thank you.

MR. ELLEDGE: We have no objection.

MR DI VER And we'll see to it that these are
prepared for Madam Hearing O ficer expeditiously.

HEARI NG OFFI CER: Al right.

MR ELLEDGE: And | would like to nove the
i ntroduction of Respondent's Exhibit 12, please.

HEARI NG OFFI CER:  |s there an objection?

MR. DI VER  No.

HEARI NG OFFI CER: Respondent's Exhibit 12 is
entered into evidence.
(Said docunment was entered as an exhibit into evidence.)

HEARI NG OFFI CER: Wl the renmni nder of the
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exhi bits be noved into evidence?
MR. ELLEDGE: | believe | noved 11 and-- nmay
I move the introduction of all Respondent's exhibits so
far?
MR. DI VER No, you may not.
HEARI NG OFFI CER: Let the record so reflect
there was | aughter.
Of the record again.
(A brief off the record discussion was hel d.)
HEARI NG OFFI CER Back on the record. Let
the record show that the exhibits identified as 114, 115,
116, 117, and 118 through 127 have been stipulated to for
purposes of entering them as exhibits and these nunbered
exhibits are entered into evidence.
(Sai d docunments were entered into evidence.)
HEARI NG OFFI CER: We' |l proceed now with the
cross-exam nation of M. Kanperman
MR DI VER Thank you, Madam Heari ng
Oficer.
CROSS- EXAM NATI ON
BY MR DI VER
Q M. Kanperman, you testified to having conducted
nmeasurenents on May the 2nd, 1996. It appears fromthe

docunents that have just been admitted that there were in
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excess of 20 separate data sets that were generated in the
course of that exam nation, is that about right?

A That's correct.

Q That you neasured sound very close to the
chiller unit; that is, close to each conpressor within an
inch of it. That you neasured sound at the property |ine.
That measure virtually every sound emitting source
associated with the chiller unit that you could identify,
is that true?

A Correct.

Q In your professional judgment, is such a sound
survey of such an extent necessary as a foundation for the
conduct of a programto identify possible corrective

action with respect to the sound sources?

A Not necessarily.
Q How woul d you avoid it?
A The design of the enclosure that was initially

built around the acoustic enclosure is an approach that
was very, to me was a very logical approach and woul dn't
require the enitting detail ed measurenent design to that.
| took nore detail ed neasurenents because | was asked,
what next to do better than this.

Q To do better than what, the 8 foot acoustica

encl osure was doi ng, correct?
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A That's correct. It becones nore of a challenge
to i mprove upon an enclosure |ike that.

Q You made a recommendation within 24 hours of the
conduct of those sound neasurenents with respect to
i mprovenents that could be made to the sound attenuation
systemto enable it to nore reliably conply with Illinois
ni ght tinme noise standards, did you not?

A I'd have to look at my notes to see the exact
ti me probably.

Q Wyul d you pl ease | ook at your notes if that wll
help to refresh your recollection and I'mdirecting you to
your notes of May 3, 1996. Was it on that date that you
made your recomendati ons concerning the inprovenents to
be nade to the chiller unit, sound proofing?

A It may have been on May 2nd | made a
reconmendation. That was when | actually met with M dRes
to discuss this.

Q Does your note of May 3, 1996 not indicate about
60 percent down the page the final reconmendation 1, a
circle 1 and a circled 2?

A That's correct.

Q Are you saying that that recommendati on was not
made on the date of the note that you have here?

A Probably not. | didn't -- it was requested
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make ny report, but | may have and we may not have
di scussed this at the time with M. Elledge. Sonetine
between May 3rd and May 22nd | di scussed with himthese
recomendati ons or the need to do sonethi ng about what
m ght be done to inprove the noise reduction and he
established a neeting with M dRes to go over this

Q At that time, imediately prior to that neeting,

you had fornul ated two reconmendati ons, am| correct?

A Yes.
Q And the first of those was to add a 3 foot
addi tional height to the acoustical enclosure wall, is

that correct?

A That's right.

Q Did you al so recommend, permissibly, that a
plastic air barrier could be inserted over the open plenum
at the top of the unit?

A That's correct.

Q Did you also reconmend that this unit never be
operated during the hours of 10:00 p.m to 7:00 a.m with
nore than one conpressor and one fan?

A That's what my notes say.

Q You nade those recomendations to MdRes at a
nmeeting of May 22, 19967

A These were discussed -- you must realize that
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what |'m |l ooking at froman acoustics viewpoint, | had no
i dea what -- how they could operate this system It
makes sense to the people who engineer this. This is why
the nmeeting to discuss this.

Q And at the neeting did anybody indicate that it
coul d not be done?

A That is when the decision was nade to ook into
the feasibility.

Q Di d anybody express, particularly anybody from
M dRes express the opinion that the recomrendations that

you had made could not be done?

A There was concerned, but they said they were al
i nterested. They had not considered this before.
Q Had you nade a recommendation similar to the

reconmendation with respect to the plenum cover at an
earlier date?

A That is possible.

Q Wul d you | ook at your notes for COctober 26
1995 to refresh your recollection?

A | possibly discussed it there, but | |ooked at
the unit on the 26th of Cctober, 1995, and it had been
turned of f for the remai nder of 1995. So | had no way of
knowi ng what the noi se output was. The next week | went

to Florida and didn't return until next spring. So, we
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pi cked up the project when | returned fromFlorida and the
result was that | did it at the end of May, get my first
observation of the house and the unit was operating.

Q Your testinmony was that you were asked to visit
t he equi pnment on COctober 26, 1995 and not asked to
re-eval uate the systemor [ook at the system again unti
May of 19967

A No, | was not even here. | was in Florida. It
was not operating in that period of tine.

Q | understand that you understand that. In
Cct ober 26th of 1995, however, it appeared to you at | east
intuitively obviously that some sound control could be
achi eved by having a sinple cover over the open plenum at
the top of this chiller unit, is that correct?

A At that tinme | was nore concerned about
re-circulation as we increased barriers around the air
di scharge. You'll notice |I tal ked about a Iight weight
plastic cover. Light weight plastic doesn't give you the
significant noise control. | was just looking for an air
barrier at the nonent. The need for the nore mmssive
barrier there became apparent then on May 2nd of 1996.

Q Is there a nassive barrier on that?

A Pl ywood i s nmassive conpared to plastic.

Q The piece of plywod is -- plywod that's on
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there at the nonent is not insulated itself, is it?

A No, it looks like three quarter inch plywood.
Q At about what size?

A The cross section

Q Its size officially?

A It's approximately 8 feet long and 3 feet wi de,

8 feet on the north-south direction, 3 feet in an
east-west direction. O course that's the vertica
section that goes fromthe top of the unit, whichis 6
feet above the ground, up to 8 foot high to close off the

barrier | had to draw the air into the sil encer

Q Is that also a sinple piece of plywod?
A Yes.
Q At sone point in time you nade a determ nation

that sound was emanating fromthe condenser portions of
this chiller unit particularly at it's base near the

|l ouvered air inlet, is that correct?

A On May 2nd | nmade a deternination there was
noi se em ssion fromnmany areas. | don't understand.
Q At some point in tine, at some point during your

exanmination of this chiller unit, you nade a determnination
that sound was conming fromthe air intake portion of the
unit and was going up this open area through the top of

the chiller unit, am| correct?
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A The first time | visited when it was operating,
t hat was apparent.

Q kay. At the tine that you conducted your
nmeasurenents on May 2nd, 1996 at the property |line between
the Crowns and the Sheltons; that is the property line of
sound neasurenents, am| correct that your sound
nmeasur enent was actually conducted at 1 foot above the 6
foot fence on the property line?

Approxi mately 1 foot above.

Q Fol I owi ng the sound testing that occurred on
June 28th, 1996, or June 27th, 1996 that you did not
attend, that would be Geg Zak's testing. Follow ng that
you recomended that variable speed controls be placed on
the chiller fans, is that correct?

A That's correct.

Q And you recommended at that tine that those fans
not be allowed to operate at a speed greater than about 50
percent of their full speed after the hour of 10:00 p.m

at night, is that correct?

A That may be in nmy notes.

Q I ask you to look to your notes again for July
7, 19967

A The information that | had up to that point

woul d suggest that | would have a margin of safety with
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the fans operating at half speed. That's probably the
night tinme noise |level.

Q Goi ng back to your notes and also to the extent
that they help refresh your recollection, but if you have
a recollection, otherw se please tell ne. Did you have
any contact with M dRes concerni ng sound controls between
May 22, 1996 when you nmet with them and reports that were
given to you on or about June 28th, 1996 concerning the
sound testing that had been done? During that
approxi mately nonth of late May to late June, did you have
any contact w th anybody concerni ng sound controls for the

Crown unit?

A | don't recall any discussions after the neeting
on May 22.
Q That's what | understand. The first tinme you

were asked after May 22, 1996 to nake any further
reconmendati ons was on July 7th, 19967?

A I medi ately after Greg Zak's measurenents on, |
believe it was the 27th of June, | |ooked at his data and
tried to understand what was happeni ng.

Q And in consequence of that you nmade a
recomendation on July 7th, 1996, correct?

A Yes.

Q And you discussed that with M. Elledge on July
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8th, correct?.

A That is correct. | asked himto explore with
M dRes and Tran the feasibility of operating it at
adj ust abl e speeds of the fans.

HEARI NG OFFI CER:  Counsel, what is the purpose
of pursuing this line of questioning related to the tine
line?

MR. DI VER  Because we believe that nothing
was done with respect to corrective action of this
particul ar systemuntil certain pressure points were
received and in this particular case it had to do with the
trial in this matter. That is the first time that there
was di scussion of variable speed tinmes and we're asking
was it after trial

HEARI NG OFFI CER:  Let's keep it as brief as
possi bl e.

MR. DI VER I will.

Q Directing you to your notes of July 29, 1996
you have in those notes a certain drawing with respect to
certain dinensions, correct?

A Correct.

Q Di mensions fromthe chiller unit to the Shelton
Crown property line and fromthat property line to the

Shel ton structure, correct?



01539

1 A Yes.

2 Q Did you nake t hose measurenents?

3 A No, these were estimates from M. Reese Ell edge.
4 Q And the estinate was that the chiller unit face
5 on the north was approximtely 30 feet fromthe property
6 line, correct?

7 A Yes.

8 Q And fromthe property line to the Shelton

9 residence was approximately 28 feet?

10 A Yes. The suggestion was nade.

11 Q Earlier you testified that with the chiller in
12 it's present configuration, with both conpressors

13 operating at 83 percent or |ess speed for the fans, you
14 will neet, you believe, the night tine standard at the

15 window, is that correct?

16 A That is correct.

17 Q On August 9, 1996 and I'Il direct you to your
18 notes for that date, to August 9th, was it not your

19 conclusion that in order to neet the night time standard
20 at the property line as opposed to at the window that if a
21 10 ton conpressor operating the 3 fans would be having to
22 operate at 42 percent or less of their capacity. Is that
23 not a correct statenent of the last 3 lines of your entry

24 for August 9th, 19967
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A Are you referring to ny notes.

Q Yes, | am sir. August 9th, 1996, your notes.
And | ask you was that your opinion on that date?

A Can | have the question read agai n?

(The record was read.)

A My notes says that, but ny notes also refer to
12 feet above the ground. That's not an occupied | ocation.
This is fromny information trying -- then | had not seen
the Shelton property. | had no idea of the sound
attenuation of the property line to the Shelton house.

Q | under st and. Have you ever formul ated a
different opinion with respect to the power |evel at which
the 3 fans nust be operating in conjunction with the
single 10 ton conpressor to assure night time conpliance
at the property line? Have you ever formnul ated an opinion
other than this one?

A Yes.

Q What is it?

A My opinion is that the 10 ton operation of the
conpressor, that conpressor alone and one fan operating at
full speed neet the night time standard at the Shelton
resi dence back in June.

Q | understand your answer, but my question wasn't

that. My question was, with the 10 ton conpressor



01541

N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

operating and all 3 fans operating, at what capacity mnust
those fans not be exceeding in order for you to fee
confortable that the Illinois night tine standard is met
at the property line? W're talking about the conpressor
and 3 fans operating, not conpressor and one fan,
conpressor and 3 fans?

A | feel that with one or two, excuse ne, one or
two conpressors operating and three fans operating at 83
percent or less, this will nmeet the night tine standard at
the property line on the Shelton side of the property
line. At a nominal occupied elevation, not 16 feet above
the ground, but at it and it will also neet it at the
bedr oom wi ndow.

Q So you're saying the sanme 83 percent is what is
required for both property line and the bedroom wi ndow?

A Yes.

Q Even t hough the bedroom wi ndow is 28 feet

further away?

A That's correct.

Q Is there dinmunition of sound over distance?

A Yes.

Q And over 28 feet what dinunition of sound woul d

you expect fromthe measured sound at the property line to

t he neasured sound at the w ndow?
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A If the sound is observed at the property line
above the fence, elevated, then | would expect the sound
| evel to decrease fromthe property line to the bedroom
wi ndow 3 to 5 db, depending, decreasing with frequency.

I f the measurenment observation was made nomni nal stand head
I evel, if soneone stands on the ground near the property
line of the Shelton property, there's shielding afforded
by the wood fence, so the sound level is less next to the
fence than it is at the bedroom w ndow itself very close
to the fence

Q At the tinme you conducted your various
nmeasurenents | believe you actually neasured the various
sound pressure levels for less than a nminute at the
various | ocations at which you conduct neasurenents, is

that correct?

A That's correct.
Q Wiy did you do it for less than a mnute?
A The sound source is extrenely steady. After 2

or 3 seconds | had all the data that was needed to have to
concl uded what the results are.

Q And in contrast if there had been a sound source
that was nore, variable, |ess steady, you may have had to
nmeasure the sound pressure level for a nore extended

period of tine?



01543

1 A If I wanted to know what the average head | eve
2 was over that period of tine.

3 Q Yes.

4 MR. DIVER No further questions, Madam

5 Hearing Oficer.

6 HEARI NG OFFI CER  Al'l right. W'll have the

7 redirect.

8 MR ELLEDGE: No, | have no redirect.

9 HEARI NG OFFI CER°  Thank you very much, M.

10 Kanmper man.

11 Let's go off the record to discuss the

12 concl usion order of hearing.

13 (A brief off the record discussion was held.)
14 HEARI NG OFFI CER:  Back on the record.
15 MR. CARSON: Thank you, Madam Hearing O ficer

16 What remaining for the Respondent's case in chief would be
17 the introduction of Respondent's Exhibits 5, 13, and

18 Conplainant's Exhibit 36 which we want to be sure is

19 offered.

20 HEARI NG OFFI CER.  Thank you. |s there any

21 objection to the introduction of these exhibits?

22 MR DIVER | haven't seen 5 and 13. 5, fine.
23 13, can we get an agreenent that M. Shiner agreed to

24 this?
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MR CARSON: Yes, he so testified.

MR. DIVER  No objection to Respondent's 5,
Respondent's 13 or Conpl ai nant's 36.

MR. CARSON: And with respect to
Respondent's Exhibit 13, M. Diver is suggesting that we
al so stipulate that this was in fact signed and accepted
by M. Shiner which agreed and so sti pul at ed.

HEARI NG OFFICER. Al right. Exhibits 5,
Respondent's 5, Respondent's 13 and G oup Exhibit 36,
rat her Conplainant's Exhibit 36 are entered into evidence.

MR. CARSON: Thank you. And with that the
Respondent will rest.

HEARI NG OFFI CER:.  Thank you. At this point |

bel i eve Conpl ai nant would like to recall M. Zak as a

Wi t ness.
MR. DIVER  Correct, Madam Hearing O ficer.
HEARI NG OFFICER: M. Zak, | will rem nd you
that you're still under oath.
THE W TNESS: Yes, Madam Hearing O ficer.
GREGORY ZAK

after having been previously sworn on oath, testifies and
says as foll ows:
DI RECT EXAM NATI ON

BY MR DI VER
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Q M. Zak, have you had a chance at this point to
review the exhibits that | earlier in your testinony
mar ked as 114, 115, 116 and 117 being the identification
of the locations at which sound measurenments were made by
M. Kamperman on August 15, 1996 as well as the 3 sets of
aut o anal yzer data print out. Have you had a chance at
this point to review that data?

A Yes, | have.

Q And have you -- having, particularly having had

an opportunity to focus your attention at the 4000 hertz

band?
A Yes, | have.
Q And have you come to any conclusions as to

whet her or not there is a particular problemshown in
t hose neasurenents at the 4000 hertz band?
A My inpression at 4000 hertz is that it's prudent
if not necessary to maintain the core point of the
addi tional height currently on the air conditioner
enclosure in order to ensure full night time conpliance.
Q And is that because of a particular sound
emi ssions that are reported in the data at the 4000 hertz
| evel ?
A Yes.

MR. DI VER No further questions.
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HEARI NG OFFI CER Any further questions by
Respondent ?

MR. ELLEDGE: No further questions.

HEARI NG OFFI CER: Al right. Thank you very
much, M. Zak.

At this point in tine | have some
closing remarks and al so we shoul d di scuss what additiona
activity is to be involved before the record in the case
is closed. Let's go off the record to discuss the closing
of the record.

(A brief off the record discussion was hel d.)

HEARI NG OFFI CER:  Back on the record. W have
di scussed the closing of the record and the activity with
respect to this case that still needs to occur before the
record can be closed. And Conpl ai nants have stated that
they may be wishing to nmake a case in rebuttal and woul d
like until the end of the work day of August 28th, which
is a week fromtoday, to deterni ne whether they would |ike
to do that, correct?

MR. DIVER  Correct, Madam Hearing O ficer

HEARI NG OFFI CER:  Thank you. We will,
therefore, expect to hear from Conpl ai nant's counsel by
the end of August 28th as to whether there will be a case

in rebuttal in hearing. And at that tine should we have
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an additional hearing, it will be scheduled for one
additional day and it will be scheduled to occur as soon
as possible thereafter as can be arranged between the

i ndi viduals who will need to be present.

W have al so discussed the parties
desire to brief and the parties do wish to brief the case.
I will issue a witten order closing the record and
identifying an agreed briefing schedul e as soon as that
can be determ ned.

In the last two days we have had
testimony of three witnesses; M. Crown, M. Zak, and M.
Kanper man.

| have identified no issues of wtness
credibility with respect to these witnesses.

MR. DI VERS: Madam Hearing Officer, if | may,
at a point in the process of these hearings Madam Heari ng
Oficer made a tentative determination with respect to the
testinony of Jack Doche and the credibility of his
testinony, but indicated that Madam Hearing O ficer would
reserve her determination with respect to credibility
until a later time. I'mwondering if Madam Hearing O ficer
has made a deternmination with respect to a statenent
formally concerning M. Doche's credibility?

HEARI NG OFFI CER:  Thank you, counsel. | have
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not yet made such a determ nation; however | intend to

i nclude that deternmination in nmy report of hearing. That
is a docunment that | will issue after the conclusion of

t he heari ng.

MR DIVER That's fine.

HEARI NG OFFI CER:  Are there any further
guesti ons?.

MR. DI VER  None by Conpl ai nant .

MR. CARSON:  No.

HEARI NG OFFI CER: Al right. Then at this
point intime we will go into a possible hearing
continuation. |If the hearing is over | will order it when
Conpl ai nant lets me know they have no case in rebuttal
O herwi se, we are in continued status to a date which will
be deternmine. Thank you very nuch for your cooperation
wi th our process.

MR. DI VER Madam Hearing Officer, | wll
indicate on the record that our attenpt will be to provide
-- today is Wednesday, provide in the overnight mail to
Madam Hearing O ficer by Friday as well as to Respondent's
counsel the clean copies of the exhibits with respect to
M. Kanper man

HEARI NG OFFI CER:  Thank you. W have yet to

recei ve sone of the | ast exhibits.
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CERTI FI CATE

I, VERNI TA HALSELL- POAELL, the undersigned
Notary Public in and for the State of Illinois, do hereby
certify:

That the annexed and foregoing testinmny of the
wi t ness named herein was taken stenographically before ne
and reduced to typewiting under ny direction

| further certify that | amnot a relative or

enpl oyee or attorney or counsel of any of the parties to

said action, or a relative or enployee of any such attorney

or counsel, and that | amnot financially interested in the

said action or the outcomne thereof;

| further certify that the proceedi ngs, as
transcribed, conprise an accurate transcript of the
testinony, including questions and answers, and al
obj ections, notions, and exceptions of counsel

I N WTNESS WHEREOF, | have hereunto set ny and

affixed nmy official seal this 2nd day of Septenber. 1996.

NOTARY PUBLIC in and for the
State of Illinois.
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