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NOW COMESHODGE& DWYER,on behalfof the Illinois Environmental

RegulatoryGroup(“IERG”), andprovidesthe following commentswith respectto the

proposedPart 130.

I. INTRODUCTION

IERG is a not-for-profit Illinois corporationcomprisedof 68 membercompanies

engagedin industry,commerce,manufacturing,agriculture,trade,transportationor other

relatedactivity, andwhich persons,entities,or businessesare regulatedby governmental

agencieswhich promulgate,administer,orenforceenvironmentallaws,regulations,rules

or policies. IERGwasorganizedto promoteandadvancethe interestsof its members

beforegovernmentalagenciessuchas the Illinois EnvironmentalProtectionAgency

(“IEPA”) andtheBoard. IERG is alsoan affiliate of the Illinois StateChamberof

Commerce,which hasmorethan 5,000membersin theState.

IERG appreciatesthis opportunityto commentuponproposedPart 130. IERG

hasfiled a separatecommentwith respectto proposedParts101-125.

As statedat theIllinois PollutionControlBoard’s (“Board”) first hearingin this

matter,IERG hasparticularinterestin theproposedPart 130, givenrecentexperiences

with tradesecretissues.Within this comment,IERGhasproposedrevisionsto the



proposedPart 130 that dealnot only with matterssubstantiveto tradesecretprotection,

but alsowith theprocedureoftradesecretclaimsanddeterminations.IERG respectfully

requeststhat theBoard considerthe following commentsandsuggestedrevisionsfor the

proposedPart 130.

II. DISCUSSION

A. GENERALCOMMENT

Recently,IEPA repealedits tradesecretrulesat 2 Iii. Admin. Code 1827,whenit

adopted2 Ill. Admin. Code1828. IEPA hasstatedto IERG that the newlyadoptedPart

1828 is not intendedto governtradesecretmattersat IEPA. IERG understands,from its

discussionswith IEPA, that theBoard’stradesecretrulesarethe only rulesthat govern

tradesecretprotectionfor informationhandledby the IEPA. Further,thoughtheBoard’s

proposedrules allow IEPA to adoptits owntradesecretprocedures(consistentwith the

Board’srules),IEPA hasstatedto IERGthat JEPAdoesnot intendto adoptits own trade

secretproceduralrules. IERGseeksconfirmationfrom theBoard thatits proposedPart

130 would apply to tradesecretclaimsfor informationsubmittednot only to theBoard,

but alsoto IEPA, andany otheragenciesdealingwith tradesecretissues. IERG’s

commentshereinstemfrom IERG’s desireto makeclearthe Board’sintent for the

applicability of proposedPart 130.

B. SPECIFICCOMMENTS

1. Section 130.106(a)— Definitions

This sectionrefersto thedefinitionsin Section101, SubpartB, insteadof

includingspecificdefinitions, asis the casein theexistingPart 120. In Part 120, the

Board defined“Agency” to includetheIllinois EnvironmentalProtectionAgency
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(“IEPA”), theBoard,or theDepartmentofNaturalResources.The proposedPart 101

defines“Agency” to only refer to theJEPA,yet thereare referencesthroughoutthe

proposedPart 130 to “agencies”(Section130.206),“eachagency”(Section130.104),“an

agency”(Section130.110),(Section130.200),“an agency”(Section130.216(c)(l)), “one

agency”!”othertwo agencies”(Section130.218),“an agency”(Section130.220(a)),“an

agency” (Section130.220(b)),“anotheragency”(Section130.306). IERG requeststhat

theBoard reviewits terminologythroughouttheproposedPart 130 for consistencyof

terminologyandclarity ofthe scopeof theproposedrule’s application,particularlywith

respectto theagencyoragenciesinvolved.

IERGalso notesthat “proceeding”hasa differentdefinition in theproposedPart

101, thanthat found currentlyat Section120.103. This becomesrelevantto IERG’s

commentas to Section130.204,below.

2. IERG’s ProposedSection 130.112: Articles Containing

EmissionData
As discussedatthe first hearing,IERG is veryconcernedaboutrecentdecisionsat

the IEPA, andtheBoard,concerningwhat typeofinformation maysecuretradesecret

protection. In particular,productioninformation,suchasprocessrates,raw material,

usage,etc.,canbeusedby competitorsto achievean unfairbusinessadvantage.Yet, this

typeof informationis oftenprovidedto IEPA in permit applicationsand’orannual

emissionreports,becausethis information is commonlyusedto determineemissionrates

oremissionlimits. Thoughregulatedindustryhasattemptedto claim tradesecret

protectionfor its productioninformation,it hasbeenmeetingwith resistancerecently

from the IEPA andtheBoard. This resistancecentersupon the“emissiondata”issue.
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Section7(c)of theIllinois EnvironmentalProtectionAct (“Act”) providesthat all

emissiondatareportedto, or otherwiseobtainedby, the IEPA ortheBoard,“in

connectionwith any examination,inspectionor proceeding”undertheAct, shallbe

availableto thepublic to theextentrequiredby theCleanAir Act Amendmentsof 1977,

asamended.Section 114(c) ofthe CleanAir Act allows for protectionoftradesecret

information,with theexceptionof“emissiondata.” TheCleanAir Act doesnot define

“emissiondata.” A plain interpretationofthis termwould suggestthat emissiondataare

only theactuallevelsor ratesofemissionsthat arereported.USEPAhasdefinedthe

termby regulationto include, amongotherthings,informationnecessaryto determinethe

amountor othercharacteristicsofemissions,which, underan applicablestandardor

limitation, thesourcewasauthorizedto emit, including, to theextentnecessaryfor such

purposes,a descriptionofthemanneror rateof operationof thesource. 40 C.F.R.2.301.

However,USEPAhassubsequentlyclarifiedthisdefinition and its impacton thepublic

releaseof information.

In 1991,USEPApublisheda FederalRegisternotice,concerningpublic releaseof

emissiondata. Disclosureof EmissionDataClaimedasConfidentialUnderSections110

and 114(c)of theCleanAir Act, 55 Fed.Reg. 7042(February14, 1991). Thenotice

provideda list of informationitemsthatUSEPAconsideredto be “emissiondata.”

USEPAstatedthat itemson this list would be consideredreleasableandthat items noton

the list would continueto beevaluatedon a case-by-casebasis. Productionrate

information is noticeablyabsentfrom thelist.

In a later NESHAPSrulemaking,USEPAstatedthat industryrepresentativeshad

expressedconcernaboutpublic reviewofsupportingdatafor emissions,giventhe
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confidentialnatureof suchdata.USEPAstatedthat it wassensitiveto industry’sneedto

keepcertaininformationconfidentialandthat it would continueto follow its current

regulationsconcerningthetreatmentofconfidentialdata. USEPAthenlisted the

categoriesof datathat it considered“emissiondata,”andthereforenonconfidential.

Again, the‘list did not include operationratesorproductiondata. National Emission

Standardsfor HazardousAir Pollutantsfor SourceCategories:ProposedRegulations

GoverningComplianceExtensionsfor Early ReductionsofHazardousAir Pollutants,56

Fed. Reg. 27338 (June13, 1991).

USEPA reiteratedthis positionin theNOx SIP Call proceeding,statingthat while

“emissionsdata” would not be consideredconfidential,statescouldrestrictthereleaseof

certaintypesof data,suchasprocessthroughputdata. USEPAstatedthatcertainprocess

throughputdatacould be designatedas“sensitive”by thestatesandwould be treatedas

“state-sensitive”by USEPA. SupplementalNoticefor theFindingofSignificant

ContributionandRulemakingfor CertainStatesin the OzoneTransportAssessment

GroupRegionfor PurposesofReducingRegionalTransportof Ozone,63 Fed.Reg.

25902(May 11, 1998).

Therefore,USEPAhasclearlyprovidedtheopportunity for this stateto afford

tradesecretprotectionto confidentialbusinessinformationsuchasprocessrates. Other

stateshavealreadydoneso. For example,Section6254.7(e)of theCaliforniaPublic

RecordsAct statesthat all air pollution emissiondataarepublic records,but that “[djata

usedto calculateemissiondataare not emissiondatafor thepurposesof this subdivision

anddatawhich constitutetradesecretsandwhich areusedto calculateemissiondataare

not public records.” Theapproachtakenin Missouriwasto incorporateUSEPA’s
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regulatorydefinition of “emissiondata,” while leavingproductionrateinformationoutof

thedefinition. Mo. CodeRegs.tit. 10, § 10-6.2l0(3)(B)(2).

USEPAhasmadeit clearthat stateshavetheability to protectproductionrates.

Otherstateshavebeenprovidingsuchprotectionfor years. Accordingly,Illinois can

certainlytakestepsto allow theregulatedcommunityto securetradesecretprotectionfor

sensitiveproductioninformation. We believethat theBoard’sproceedingto reviseits

proceduralrulesprovidesan excellentopportunityto resolvethis problem.

IERG is proposinga newsectionin Part 130, Section 130.112,entitled “Articles

ContainingEmissionData.” ThissectionincorporatesSection7(c) of theAct, andits

requirementto provideemissiondatato the public. Theproposedsectionthendefines

“emissiondata,”usingUSEPA’sregulatorydefinition, with theexclusionof production

rateinformation. Theproposedsectionalsomakesclear that“emissiondata” doesnot

includedatausedto calculateemissiondata,which caninclude,but is not limited to, rates

ofoperation,productionorrawmaterialusage,exceptwhenexpresslystatedasa

practicablyenforceablelimitation in apermit issuedby theAgency.

Forexample,if apermit includesa limitation on throughput,thepermititselfwill -

be releasableandnot subjectto tradesecretprotection. However,thepermit application,

which couldcontainthroughputinformation,would not be disciosableandwould be

subjectto tradesecretprotection. Similarly, an annualemissionreporttypically contains

throughputinformation. This alsowould not be releasableandwould be subjectto trade

secretprotection. In sum,apermitwhich containslimits on rawmaterialusageor

production,operation,etc., is releasable,while information regardingratesofproduction,

operationorrawmaterialusagein documents,suchaspermit applicationsor annual
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emissionreports,is subjectto tradesecretprotection. The proposedSection130.112is as

follows:

a) All emissiondata reportedto or otherwiseobtainedby theAgency.
the Boardor the Department,in Connectionwith any examination.
inspectionor proceedingundertheAct shallbe available to the
pjjblic to theextentrequiredby thefederalClean Air Act
Amendmentsof 1977(P.L. 95-95)as amended. [415 ILCS 5/7(c).]

b) “Emissiondata” means:

1) The identity. amount,frequency,concentrationor
othercharacteristics(relatedto air quality) of any
contaminantwhich

A) Hasbeenemitted from an emissionunit
B) Resultsfrom any emissionby theemission

C) Underanapplicablestandardor limitation.
theemissionunit wasauthorizedto emit: or

D) Is a combinationof anysubsection
(b)(l)(A). (B) or (C) ofthis section.

2) Thename,address(ordescriptionofthe location)
and thenatureof theemissionunit necessaryto
identify theemissionunit, including a descriptionof
thedevice,equipment.oroperationconstitutingthe
emissionunit.

c) Notwithstandingsubsection(b) of this section.“emission data”
doesnot include datausedto calculate“emissiondata.” including.
but not limited to. suchinformationasrateof operation.rateof
production.rateof rawmaterialusage,or materialbalance,unless
suchdataareexpresslystated,in a permit issuedby theAgency,as
a practicablyenforceablelimitation.

IERG believesthatthis languagewill resolvethe “emissiondata”problemfor

regulatedindustry,while providingtheIEPA, theBoardandany otheragencygoverned

by theproposedPart 130, with a clearframeworkfor a decisionasto what typeof

informationcan begrantedtradesecretprotection. In addition,this approachwill not
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unduly restrictpublic accessto information. Practicallyall otherconceivableinformation

aboutemissionswill still be availableto thepublic. Further,it is ourunderstandingfrom

discussionswith public interestgroupsandtheIEPA that productiondatahasneverbeen

soughtby anyoneotherthanthesubjectfacility’s businesscompetitors.Accordingly,this

proposalwill meetall parties’concerns.

3. Section 130.200— Initiation of a Trade SecretClaim

In subsection(a), theproposedrule statesthatunlessthesubsection(b)

information is providedat thetime thearticle is submitted,thearticlecannotbeprotected

astradesecret.TheexistingSection 120.201(b) providesthat atradesecretclaim maybe

madeby submittingthesubsection(b) informationatany time. IERG prefersthis

approach,butdoesnot necessarilytakeissuewith an initial submittalrequirement.

However,revisionsto this proposedsection,assuggestedby IERG,arenecessaryasset

forth below.

First, IERG is concernedabouttheeffectofsubsection(a). This provisioncould

be interpretedasonly a statementasto the tirn~atwhich certainthings mustbe filed.

However,it could alsobe readasallowing adeterminationthatany insufficiencyin the

filings resultsin the loss of tradesecretprotection. For example,if IEPA concludesat

somepoint that theclaim lettersubmittedby theclaimantdoesnot actuallycontainall of

therequiredinformation,couldtheIEPAmaintainthat the informationrequiredby

subsection(b) wasnot providedat therequiredtime,thusvoiding any tradesecretclaim?

It would seemunfair to havesucharesult,particularlyif the “missing” informationwas

minor in nature. Denial of tradesecretprotection,simplybecausethearticle’s

descriptionin a claim letter is foundto be insufficient, is inappropriate.
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IERG suggestsrevision ofthis provisionto allow theJEPA andthefacility to

work togetherto resolveany issuesasto the filing of aclaim. This canbe accomplished

by deletionof the lastclauseof thesubsectionand replacingit with languageallowing

someexchangebetweenthe facility and the IEPA to correctany perceiveddeficienciesin

atradesecretclaim. Timelinescouldbe imposedto ensurethat the processdoesnot

languish. SeealsoIERG’s commentsbelowasto proposedSections130.208and

130.210.

ProposedSection 130.200(b)requiresfiling ofa tradesecretclaim with “ any

hearingofficer.” ProposedSection130.200(d)requiresthata personclaimingtrade

secretprotectionmustserve“all partiesto thecase”with certaininformation. IERG

requeststhat the Boardclarify thesereferencesto “any hearingofficer” and“all partiesto

thecase.” Doesthis referto an IEPA permit hearing,a Boardcase,or both? The

regulatedcommunitywouldbenefitfrom a clearunderstandingasto thecontextin which

theserequirementswould arise.

ProposedSection 130.200(b)(3)requiresthat a statementofjustificationbe

providedwhenthetradesecretclaim is first submitted. This is adeparturefrom Part 120,

which allowsthesubmittalof a statementofjustification or a waiverofdeadlines,that

would allow the IEPA to call up thestatementofjustification at a latertime. IERG

believesthat the IEPA doesnot needto reviewa tradesecretclaim in thefirst place,

exceptin limited circumstances.As statedabove,this could includesituationswherea

permit limitation is neededfor throughput,raw materialusage,etc. The only other

triggers for IEPA reviewof a tradesecretclaim shouldbe wherea FOJArequestis

pendingthat mayinvolve thearticle,orwherethe IEPA or the Boardfinds thatthearticle
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mustbe madeavailableto thepublic for aproceeding,suchasa rulemaking. Absent

thosecircumstances,atradesecretclaimdoesnot needto be reviewed,thusmaking the

filing ofa statementofjustificationunnecessary.This is exactlythe approachtakenby

USEPA,asstatedin arecentFederalRegisternotice:

Currently,whenEPA receivesa . . .FOIA requestfor informationin EPA’s
control that wasoriginally claimedas confidentialby thesubmitterof the
information,EPA...providesthesubmitterwith noticeoftheFOIA
requestandan opportunityto commentandprovide asubstantiation.
OnceEPA receivesthesubmitter’ssubstantiation,it evaluatesthe
informationandmakesadeterminationasto theconfidentialityof the
requestedinformation.

Eliminationof SpecialTreatmentfor Categoryof ConfidentialBusinessInformation,64
Fed.Reg. 57421,57422(October25, 1999).

USEPAdoesnot requirethe filing of a substantiationor statementofjustification

atthetime a tradesecretclaim is submitted. IERG prefersthat this be theapproachin

Illinois as well. However,IERG is willing to supporttheBoard’sapproachfor requiring

the filing ofastatementofjustification at thetime that atradesecretclaim is made,if

certainotherchangesto theproposedPart 130 are made,assetforth herein. IERG has

proposedtheadditionofa newsectionto theproposedPart 130, whichwould delineate

thecircumstancesfor reviewof a tradesecretclaim. This sectionwould providea

definitivestartingpoint for IEPA reviewanddeterminationoftradesecretclaims,as

follows:

Section130.201: AgencyReviewof Claim

Theagencymayreview andmakeadeterminationon a tradesecretclaim
only in thecircumstancessetforth in this section. The Agency’sdecision
to conductareview anddeterminationofatradesecretclaim shall be in
writing. shall be signedby an authorizedemployeeoftheagencyand shall
statethecircumstanceswarrantingthedecision,assetforth in subsections
(a). (b) or (c) ofthis section.
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a) TheAgencyhasreceiveda FreedomofInformationAct
requestfor materialthat includesthe article:

b) Thearticleis requiredto be availableto thepublic in an
Agencyor Board proceeding~or

c) Informationwithin thearticle is requiredto be expressly
statedin a permit issuedby theAgency.

This sectionwouldprovidethat thecircumstancesunderwhichthetradesecret

claim reviewanddeterminationprocessmaybegin,which arelimited to a pendingFOIA

requestfor materialthat includesthearticle, or whenthearticle is requiredto be provided

to thepublic in an IEPA or Boardproceeding,orwhen informationwithin thearticleis

requiredto be expresslystatedin a permit issuedby theAgency. This shouldprovidea

moreefficient procedurefor institutingtradesecretclaimsandreviews,asdiscussed

furtherbelowwith respectto Section 130.208.

4. Section 130.204— Waiver of StatutoryDeadlines

This proposedsectionrequiresthatwhenatradesecretclaim is filed, it must

includea waiverofany “statutorydeadlinefor theagencyto decidethe underlying

proceeding.”As statedabove,“proceeding”is no longerdefinedundertheproposedrule.

Rather,accordingto Section130.106(a),thedefinition of” proceeding”is thatfoundin

proposedPart 101, which defines“proceeding”asonly occurringbeforetheBoard,i.e.,

rulemakings,adjudications,etc. This would not include reviewandissuanceor denialof

a permit applicationor suchotheractivity with IEPA. IERG questionswhetherthiswas

theBoard’sintent. If not, “proceeding”shouldbe redefined,orproposedSection

130.204shouldbereworded,to reflecttheappropriatescopeoftherequiredwaiver.
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5. Section 130.208— Deadline for AgencyDetermination

This Sectionstatesthat the“agency”mustmakeatradesecretdetermination

within 45 daysofreceivinga” complete”statementofjustification. Thereferenceto

“complete”wasarguablyworkableunderPart 120, which includeda procedurewherein

theIEPA would requestastatementofjustification from the facility claiming tradesecret

protection,with timelines for thesubmittaland reviewprocess.Thereis no such

procedurein theproposedPart 130.

IERGsupportstheconceptof theIEPA working with a facility claiming trade

secretprotectionto perfecttheclaim andaddressany issuesorpotentialdeficiencieswith

theclaim. Therefore,IERGrequeststhat theBoardallow for suchaprocessin the

proposedPart 130. OnceIEPAreview ofthetradesecretclaim hasbeentriggered,asset

forth in IERG’s proposedSection130.201,theIEPA shouldhavea certainamountof

time to contactthefacility to addressanyperceivedproblemswith thetradesecretclaim

orjustification. A deadlinecouldbe includedfor afacility to respondto theJEPA’s

concerns.Then,the IEPAwould havea limited amountof timeto makea final

determinationon theclaim, in writing, pursuantto Sections130.212 and 130.214. As

with Part 120, extensionsof thesedeadlinescouldbe granted.

With suchaprocess,thereis no needfor thedeadlinefor theIEPA’s decision,as

currentlyprovidedin Section130.208(a). In additiontherewould no longerbe a needfor

waiversof suchdeadline,exceptfor statutorydeadlines,asprovidedin proposedSection

130.204. This scenariomirrorscurrentpracticebetweenfacilities andthe IEPA and

couldbe accomplishedwith thefollowing revisionto proposedSection130.208:
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Section130.208 Deadlinefor AgencyTradeSecretDetermination

Within 30 daysof theAgency’sissuanceof a written noticeoftradesecretclaim
reviewunderSection 130.201.theAgencyshall advisethe ownerof thearticle, in
writing, of theAgency’spreliminarydeterminationon thetradesecretclaim.
This preliminarydeterminationshall not be a final appealabledecision.The
ownerof thearticle mustrespondto the Agency’spreliminarydeterminationon
thetradesecretclaim within 45 daysofthe owner’sreceiptoftheAgency’s
preliminarydetermination.Within 30 daysof theAgency’sreceiptof theowner’s
responseto theAgency’spreliminarydetermination,theAgencyshall issuea
final decisionon the tradesecretclaim, in accordancewith Sections130.212 or
130.214. By mutual consent,theAgencyand theownerofthearticlemayagree
to an extensionof an additional90 daysfor any ofthedeadlinesin this
subsection,to allow furtherdiscussionsandorjustification ofthetradesecret
claim.

Theagencymustdctcrminewhetherthearticleis atrade
secretwithin 45 daysafterthadateofreceiptofacomplete
statementofjustification asprescribedin Section130.202
of this Part.

Theownerof anarticlemaycxtcnd thetime periodfor the
nc~r’n”: rim±inn tc~,letr’rrnn’ whrthr’r thc~ tic’~~ a trade
sceretbyfiling with theagency:

-1-) Waiverof any statutorydeadlinefor theagencyto
decidethe underlyingproceedingasprovidedfor in
Section130.20~ofth~Pa~and

awaiverof thedeadlinafor the agencyto determine
whetherthe articleis a tradesecret.

The~
f’c~rnt

aivcr de
h~’nzrthi’

scribadin sub
cnni~’nninunt

;~otion(b)(l) ofthis
nftimc’ n~thi’ ‘~vn~’:~r

Sectionmustbe
rk~rrihi’rl in

subsection(b)(2) ofthis Section,plus 45 days. This is to allow 35
da)sfor any appoalof theugencystradesecretdetermination,plus
mailing time.

This revisionwill servemanypurposes.First, thechangesto proposedSection

130.208will allow the IEPA andfacilities to work togetherto perfecttradesecretclaims,

which shouldactto reduceunnecessaryappeals.Second,thecurrently proposedIEPA

deadlinefor reviewis unrealisticand unnecessary.As set forth below, thedeadlinesets
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up thepotentialfor numerousappealsof perceived“automatic”denialsoftradesecret

claims. Eliminationof this deadline,and inclusionof morerealistictimeframes,should

improvethetradesecretclaim reviewand determinationprocessandreduceunnecessary

appeals.Third, theseproposedrevisionsdo awaywith thedualwaiverscurrently

containedin proposedsubsections(b) and (c). With theproposedchangesto Sections

130.201 and 130.208,only thewaiver ofthe statutorydeadlinesis needed,assetforth at

Section130.204. This should reduceconfusionon thepartoffacilities that may submit

tradesecretclaims.

6. Section130.210: Standards for Agency Determination

Part 120statedthatanarticle would be determinedto representatradesecretif

theownersubstantiallycompliedwith theproceduresfor makinga claim and

justification. TheBoardhasdeletedtheterm“substantially” in proposedSection

130.210. IERGbelievesit is importantto retainthe languagefrom Part 120. As stated

previouslyin referenceto proposedSection130.200(a),it would be unfair to deny atrade

secretclaimover a subjectivejudgmentasto thesufficiencyofa tradesecretclaim letter

or justification. IERGrequeststhatthe word“substantially”be reintroducedto proposed

Section130.2lO(a)(l). SeealsoIERG’s commentshereinasto proposedSection

103.200(a).

7. Section 130.216: Review ofAgencyDetermination

As set forth abovein referenceto proposedSection 130.208,thisprovisioncould

lead to confusingandunworkabletiming issues. If the IEPA doesnot makeits trade

secretdeterminationwithin therequired45-daytime period,andanyperiodsofwaiver

filed with theclaim,ascurrentlyproposedatSection 130.208,thefacility would haveto
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deemtheclaim deniedandinstitutean appealwithin 35 daysofthewaiver’sexpiration,

in orderto preservethe tradesecretclaim. This would notbe aproblemwherea facility

files unlimited waiverswith its claims. However,where a facility doesnotdo so, it must

trackall of theIEPA reviewperiodsandappealperiods,to makesureit doesnot missan

appealofa defactotradesecretdenial.

If this is theresult intendedby theBoardwith this language,theBoardcouldbe

inundatedwith tradesecretappeals.It is not realisticto expecttheIEPA to processevery

tradesecretclaim in the timeframecontemplatedby theproposedrules. Furthermore,

given thediscussionabove,thereis no reasonfor IEPA to processtheclaimsin thefirst

place,nor is therea reasonfor facilities to appealIEPA inactionon atradesecretclaim, if

thereis nothing promptingthereleaseoftheclaimedinformation(e.g.,FOJArequest,

etc.). Thus,JEROproposesdeletionofany automaticdenialofa claim due to IEPA’s

failure to makea timely determination.IERGhassuggestedthefollowing revised

languagefor proposedSection 130.216(c):

(c) Thefailure of an agencyto makea final determinationwithin the
time limits prescribedin this Partmaybe deemedto be a final
determinationfor purposesofappeal. If theagencyfails to makea
final determinationwithin thetime limits prescribedby this Part.
theagencymustcontinueto protectthearticleasset forth in
SubpartC ofthis Partuntil suchtime astheagencyissuesa written
determination,pursuantto Sections130.212 or 130.214. which
alsogovernactionsfollowing thedetermination.

If an agencyfails to makea final determination
within thetime limits, theagencymustcontinueto
protectthearticle assetout in SubpartC of this Part
during the35 day appealtime.

If after35 daysno appealis taken,thearticlewill be
treatedasif it receivedanegativedetermination
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from the agencyand thearticlewill no longerbe
protectedpursuantto SubpartC.

Thisrevisionwould provide thatwhereIEPA fails to makea determinationwithin

thetime limits, thearticleremainsprotecteduntil theproceduresunderproposedSection

130.212 or proposedSection130.214 areinvokedandfollowed. This is a practical

approachfor all partiesinvolved,particularlywith respectto avoidanceof unnecessary

litigation.

IERG notesthat this changewould still be necessarywith theproposedchangesto

Section 130.208. No matterwhatprocessis institutedfor tradesecretclaim reviewsand

determinations,facilities shouldnot be put in apositionofhavingto appealanon-

decision.

8. Section 130.218: Effect on Other Agencies

As statedabove,proposedPart 10l’s definitionof“agency” is limited to the

IEPA, while proposedSection 130.218 refersto multiple “agencies.” This section

demonstratesthedifficulty with the deletionofdefinitionsandreferenceto thosein

proposedPart 101.

9. Section 130.220: Status of Article After the Effective Dateof
Part 130

ProposedSection 130.220requiresthata facility mustrefile all tradesecretclaims

that arependingasoftheeffectivedateoftheproposedPart 130. IERG respectfully

suggeststhat this is an onerousrequirement,not only for theregulatedcommunity,but

alsofor IEPA. Pendingtradesecretclaimscoulddatebackmanyyears,perhapsasfar

backas 1983,whentradesecretruleswereadopted.To be cautious,facilitiesmay feel

compelledto reviewtheirfiles at IEPA, thenpreparetradesecretclaims for eachpending
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claim foundin thosefiles. This would obviouslybetime-consumingfor the individual

facility to makearrangementsto reviewthefile, conductthe reviewandpreparethe trade

secretclaimsagain. The burdenwill be heavyfor IEPA aswell, who will haveto prepare

numerousfiles for review in a short time, andthenaddpotentiallythousandsof

duplicativetradesecretclaimsto its files.

IERG appreciatestheBoard’sapparentconcernthat pendingclaimsnot be voided

by thepassageofnewtradesecretprocedures.However,IERO suggeststhat thebetter

approachis to statethat tradesecretclaimsthat are pendingon theeffectivedateof

proposedPart 130 will remainpending,asif filed underPart 130, with an unlimited

waiverof decisiondeadlines.To that end,IERGhasproposedthefollowing revisionsto

Section130.220(b):

a) If an agencypossessesan articlethat wasclaimedbeforethe
effectivedateof thisPartto beatradesecretandtheagencydid
not determinebeforetheeffectivedateofthis Partwhetherthe
articleis atradesecretin accordancewith proceduresadopted
pursuantto theAPA, thearticleis deemedto havebeenclaimedto
beatradesecretfor thepurposesofthis Part~for iSO daysafterthe
effectivedateofthis Part. If theownerofthe article fails to file
within theforegoing180 dayperioda claim with theagencyunder
Section 130.200of this Subpartwith respectto the article, the
articlewill beconsideredamatterofgeneralpublic 1~ow1cdgeand
cannotbe protectedasa tradesecret. Suchclaimsshallbe
consideredto remainpendingwith unlimited waiversofany
decisiondeadlines.

10. Section 130.222: Extensionof Deadlinesto Participate in
Proceedings

ProposedSection120.270providesthat if an agencyfinds that a personwould be

adverselyaffectedin a proceedingdueto thetiming of a tradesecretdetermination,the

deadlinefor suchperson’sparticipationin theproceedingcouldbe extendeduntil after
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thedetermination.ProposedSection130.222providesthesameopportunity,with one

modification. Part 120placesa burdenuponthepersonto show that thearticleat issue

wasrelevantto theproceeding,thatthepersonwould be adverselyaffectedby thetiming

of thedetermination,andthat thepersoncouldnot haveavoidedthedelayby makingan

earlierrequest.Thefirst two elementsofthat burdenarecarriedover into proposed

Section130.222,but thelast elementis not. TheBoardhasnot providedanyexplanation

for this deletion. IERGquestionswhy suchpersonswill no longerhaveto showthat they

couldnot haveavoideddelayingproceedingsby makingan earlierrequestfor thetrade

secretdetermination.IERGmaintainsthat it is certainlyappropriateto requiresucha

showingandasksthat theBoardreinsertit into proposedSection130.222.

11. Section 130.312: Unauthorized Disclosureor Use

Part 120currentlyprovidesthat any contractoragreementbetweentheagency

andits authorizedrepresentativemuststatethat thetradesecretprotectionrequirements

areexpresslyfor theownerof thearticle andthat a breachofthoserequirementswill

permit theownerto suetheauthorizedrepresentativesdirectly. ProposedSection

130.312doesnot containthis provision. IERGstressesthe importanceof maintainingthe

privacyofmaterialthat hasbeenclaimedordeterminedto be protectedastradesecret.

IERG questionstheBoard’sdeletionoftherule’s requirementfor thecontractprovision

and deletionof therule’s referenceto direct suit againsttheauthorizedrepresentative.

Suchmeasuresonly bolsterthe likelihood that thetradesecretrule will be followed.

Consequently,JERU suggeststhat proposedSection130.312(d)shouldbe revisedto

mirror thecurrentSection120.340(d).
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12. Subpart D: Non-DisciosableInformation

ProposedSection130.400statesthat SubpartD only appliesto filings ofarticles

with theBoard,that arenon-disclosablefor reasonsotherthan tradesecret.“Non-

disclosable”is definedin proposedPart 101 asincluding tradesecretinformation. Thus,

SubpartD appearsto be contradictory. IERGrequeststhat theBoardrevisethedefinition

of”non-disclosable”to addressthis confusion.

In addition, IERGis concernedwith thenumerousdifferentproceduresfor

protectingconfidentialinformation. IEPA hasnowpromulgatedPart 1828,which is

supposedto apply to confidentialinformationfiled with the IEPA that is not “trade

secret.” Part1828 requiresmarkingthedocumentswith “Public RecordClaimed

Exempt.” Section130.404would appearto requiremarkingthesametypeof material,if

filed with theBoard,as“Non-DisclosableInformation.” Whenconsideringthe“trade

secret”requirements,therewould bethreedifferent requirementsfor marking

confidential informationfiled with theJEPAor theBoard. USEPAallowsalternative

markings,suchas“tradesecret,”“proprietary”or “companyconfidential.” IERGurges

theBoardto eitherconsolidatethemarkingsrequiredfor documentsfiled with LEPA

andIortheBoard,orallow alternativemarkingsto be used. It would be inequitableto

allow the lossofprotectionsimplybecausethewrongstamp(out ofseveralthatwill now

be required)was usedto marka document.
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III. CONCLUSION

Theprotectionof confidentialbusinessinformationis of vital importanceto

IERG’s members.At thesametime, IERG understandstheneedfor orderlymanagement

of informationthat is to be availableto thepublic. IERGbelievesthat thecommentsand

proposedrevisionshereinwill addressbothconcerns.IERG appreciatestheBoard’s

anticipatedconsiderationof thesecomments.

Respectfullysubmitted,

Dated: June15, 2000

KatherineD. Hodge
N. LaDonnaDriver
HODGE & DWYER
3150RolandAvenue
PostOffice Box 5776
Springfield,Illinois 62705-5776
(217)523-4900

IERG:001/Misc/Part 130Comment

By~~u~ 2~
N. LaDonnaDriver

KarenL. Bernoteit,Esq.
Illinois EnvironmentalRegulatoryGroup
215 EastAdamsStreet
Springfield, Illinois 62704
(217) 522-5512
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PRE-FILED TESTIMONY OF DEIRDREK. HIRNER

NOW COMEStheIllinois EnvironmentalRegulatoryGroup(“IERG”), by oneof

its attorneys,N. LaDonnaDriver of HODGE& DWYER, andsubmitsthefollowing pre-

filed testimonyof DeirdreK. Hirner for presentationat theJuly 10, 2000hearing

scheduledin theabove-referencedmatter:

Testimony of Deirdre K. Hirner

My nameis DeirdreHirner and I amtheExecutiveDirectorofthe Illinois

EnvironmentalRegulatoryGroup. On behalfofIERG, I want to expressourappreciation

to theBoardfor allowing an additionalhearingin this proceeding.As I statedatthefirst

hearingon theBoard’sproposedproceduralrules,IERO hasbeenconcernedfor some

time aboutthehandlingoftradesecretissuesby theBoardandtheIEPA. IERG

thereforeviewstheBoard’sproposalfor Part 130 as avaluableopportunityto address

theseconcerns.

As you know,IERG filed commentson theBoard’sproposedPart 130. The

commentsdiscussin detail IERG’s proposalsfor revisionsto theproposedPart130. 1

will not discusseverypoint raisedin thosecommentshere,but will highlight themajor

issues.

Themostpivotal matteris thedefinition of“emissiondata.” TheBoard’s

proposedPart130 did not addresshow specifictypesof informationwould be viewedfor



purposesof tradesecretprotection. Therefore,IERG hasproposedlanguagein its

commentthat very specificallydelineateswhattypesofinformationmayqualify for trade

secretprotection. IERG’s proposedSection130.112statesthat “emissiondata”will not

be subjectto tradesecretprotection. “Emissiondata” includestheidentity, amount,

frequency,concentrationorothercharacteristicsofemissions.However,“emissiondata”

doesnot includedatausedto calculateemissions,which could includeoperationor

productionratesor rawmaterialusage.This exceptiondoesnot apply to suchdataif the

IEPA hasdeterminedthat the informationmustbe expresslystatedasalimitation in a

permit to assurethat the termsandconditionsof thepermitareenforceable.

Thus,productionlimits containedin thepermit documentitself would be

disciosableandnot subjectto tradesecretprotection. Portionsof thepermit application,

which containinformationasto operationor productionratesor rawmaterialusage,

would notbe disclosableandwould besubjectto tradesecretprotection. Similarly,

portionsofan annualemissionreportwhich containinformationon operationor

productionratesor rawmaterialusagewould not be disciosableandwould be subjectto

tradesecretprotection. Theneteffectof IERG’s proposalis threefold: 1) IEPA hasfull

accessto all informationnecessaryto determinelimitations thatmust be includedin the

permit to insureits integrity; 2) theapplicantis assuredthat vital informationwill not be

releasedunlessthereis ademonstratedneedfor suchrelease;and3) thepublic will have

accessto verified emissioninformation.

IERG hasbeendiscussingthis proposedprovisionwith theIEPA over thepast

severalweeks. TheIEPA hasagreedwith IERG’s basicapproachfor thisdefinition of

“emission data.” However,wecouldnot agreeon theprecisewordingof thepermit
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limitation aspectofproposedsubsection(c). Nevertheless,webelievethat IERG’s

proposeddefinition of “emissiondata” will help to preventthevastnumberof current

andfuture disputesconcerningtradesecretprotection. Further,basedon discussionswith

IEPA, IERG hasestablishedthat theonly partiesthathaveeverrequestedproductionor

operationratedataarecompetitorsto thefacility at issue. Informal discussionswith

representativesof theenvironmentalcommunityhaveled IERG to understandthat their

interestslie in havingaccessto theactualemissions,not in confidentialbusiness

information usedto calculateor determinethoseemissions.Thus, IERGis assuredthat

this provisionwill not restrictpublic accessto emissionsinformation. Therefore,IERG

urgestheBoardto includeIERG’s proposedSection 130.112. IERG notesthat revisions

to otherrules,suchas35 III. Admin. Code201.302,mayalsobe necessary.

IERG is alsoconcernedwith timing issuesconcerningtradesecretclaimsand

determinations.IERG believesthat theBoardshouldcontinuethecurrentpracticeof

allowing a facility to submitawaiverofdecisiondeadlines,in lieu ofa tradesecret

justification,at the time that a tradesecretclaim is filed. However,if submittalof the

justification is necessaryto streamlineAgency or Boardactionsregardingtradesecret

protection,theregulatedcommunitycanacceptsuchan arrangementsolong asIERG’s

proposedrevisionsto Part 130,to improvethetradesecretclaim determinationprocess,

areadoptedconcurrently. Theserevisionsincludespecificdelineationof the

circumstancesunderwhich theIEPA mayreviewa tradesecretclaim, asset forth in

IERG’s proposedSection130.201.

Onceone ofthe circumstancesin proposedSection 130.201is triggered,IERG

hassuggestedasequenceof eventsthat mustoccurduringreviewofa tradesecretclaim.
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IERG’s proposedrevisionsto proposedSection130.208fosterthecurrentpracticeofthe

IEPA andthefacility working togetherto resolveany issuesregardinga tradesecret

claim. TheIEPA thenmustissuea decisionon thetradesecretclaim in writing. This

would eliminatetheneedfor duplicativeandconfusingwaiversof decisiondeadlines.

Further,suchaprovisionwould preventthecountlessappealsthat couldoccurasa result

of “automatic”denialsoftradesecretclaims,arisingfrom the45-dayIEPA review

deadlineprovisionsat Sections130.208and 130.216. IERGhasproposedrevisionsto

thesesectionsin its commentto addresstheseconcerns.

Finally, IERG is greatlyconcernedwith theBoard’sproposedSection130.218.

As discussedin IERG’s comments,therequirementto refile all pendingtradesecret

claimswould createanuntenablesituationfor both theIEPA andregulatedindustry.

Rather,tradesecretclaimsthat arependingon theeffectivedateoftheproposedPart 130

shouldremainpending,asif filed underPart 130, with an unlimited waiverof deadlines.

Thetradesecretprotectionissueis oneof greatconcernto IERG’smembers.I

believewehaveproposedvery effectivechangesto the tradesecretprocessthat would

makeit work betterfor everyone,including the IEPA andtheBoard. IERGurgesthe

Board to carefullyconsiderIERG’s proposedrevisionsto theBoard’sproposedPart 130.

4



I would be happyto answerany questionsregardingIERG’s positionin this matteratthis

time.

***************

IERGreservestheright to supplementthis pre-filedtestimony.

Respectfullysubmitted,

By:__________________
~ N. LaDonnaDriver

Dated: June15, 2000

KatherineD. Hodge
N. LaDorinaDriver
HODGE & DWYER
3150RolandAvenue
PostOffice Box 5776
Springfield,Illinois 62705-5776
(217)523-4900

KarenBenioteit
Illinois EnvironmentalRegulatoryGroup
215EastAdamsStreet
Springfield, Illinois 62701
(217)522-5512
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