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Thefollowing commentsareprovidedin responseto theBoard’sProposed

OpinionandOrderof March 16, 2000. Thesecommentswereintendedto beincluded

with thecommentsfiled by theEnvironmentalLawSectionoftheIllinois StateBar

Association(ISBA), but wereprecludedfrom beingincludeddueto unforeseentechnical

difficulties. Therefore,thefollowing commentsshouldbeviewedaspersonalto the

undersignedandnotaspartoftheISBA’s commentsorendorsedby ISBA.

In general,theBoardis to be commendedfor its willingnessto respondto prior

public commentsin docketR97-.8. Theproposalput forth by theBoardin thisdocketis

markedlysuperiorto its predecessor.However,in theopinionoftheundersigned,some

problemsremain. Thefollowing commentsreflectareasinwhichtheBoardis urgedto

reconsidersomeproblemsassociatedwith thepriorproposalandperpetuatedin thenew

proposal.

1. TheBoardis againurgedto includeaconversiontable(preferablyannotated)

from theold to newrules,at leastwherethetransitionis not self-evident. Thiswould be

ofparticularhelpto citizensunfamiliarwith Boardrulehistory.

2. Sect.101.300,particularly l01.300(b)(2),perpetuatesaproblemnotedwith

respectto thefirst docket: it is unclearhowtheseparagraphsinterrelate.Forinstance,:

what is thesignificanceofthephrase,“For purposesoffiling deadlines,”in par. (b)(2)



whenthatphraseis missingfrompars.(b)(1)and(3)? If adocumentis broughtin at4:35

P.M. in person,does(b)(l) ratherthan(bX3) apply? If thelatter,adocumentbroughtin

on thedeadlineday will belate(it will be markedasfiled thenextday). If a filer arrives

attheBoard’sofficesat4:31 P.M., canhe (underpar, (b)(2))taketheelevatordownto

theU.S. PostOffice on thegroundfloor andtimely mail it backupstairs?

3. Sect.101.400(b)allows an attorneyto withdrawatanytimeuponfiling a

noticeofwithdrawal. We continueto urgetheBoardto eitherrequiretheattorneyto seek

permissionto withdraw,~ requirethepartyto eitherassumethecostsofthedelayed

hearing,~ file awaiverofright to counsel(unlessits newattorneysimultaneouslyfilesa

noticeof substitutionofcounsel)and/orprovideawaiverofdeadlineasapreconditionto

allowingwithdrawalofcounselwhereloomingstatutoryand/orhearingdeadlinesare

implicated. TheBoardhasdeclinedto makethischange,observingthat“if apartyfeels

thatattorneywithdrawalwouldhaveaprejudicialimpact,thepartymayfile amotionfor

relief.” In this, theBoardmissesthepoint: theunrepresentedpartywill be highly

unlikely to evenknowhowto file suchamotion, let aloneknowthathe/sheis entitledto

do so. Theconsequencesof latewithdrawalsofcounselhistoricallyhavebeenastringof

uncheckeddelays,canceledhearingsandhighercoststo theBoard’ andlitigants.2 While

theBoardmayhaveadequatefundsfor hearingsright now, it hasn’talwaysbeenso

At lastcheck,aNoticeofHearingpublishedin a Chicagonewspapercostsalmost$1,000.
Eachlast-minutehearingcancellationthuscostshundredsofdollarsandrequiresa new
noticeperiod,addingseveralweeks’additionalstafftime to theprocess.

2

Whereaparty“fires” his/herattorneyshortly beforehearing,anopposingpartyalmost
certainlywill havealreadyincurredlegal, transportationandotherhearingpreparation
expenses.



fortunateandis unlikely to foreverbesofortunate. Yankingone’sattorneytheday

beforeahearingis onewayapartycandelaytheinevitable,driveup its opponent’scosts

anddenyits opponenttimelyjustice. A motionfor relief(e.g.,to continuewith the

hearingnotwithstandingthat thepartyopponentis now unrepresentedby counsel),

whetherdirectedto theBoardor to theHearingOfficerat the11 lb houris doomedto fail,

asapracticalmatter,dueatleastin part to theBoard’scalendar.NotetheBoard’s

implicit recognitionofthisproblemin its responseto theAGO’s commentsregarding

Sect.101.508. Otherspeciesof possiblerelief(e.g.,amotion to requiretheparty

opponentto bearthefinancialcostsofdelay)havehistorically beenexceedinglyrarely

grantedby theBoardandshouldfunctionallybe consideredunavailable.

4. Theundersignedwasdisappointedto notethattheBoard’scommentsto Sect.

103.300failed evento referenceextensivecommentsfiledin docketR97-8 objectingto

theoriginalproposedSect.103.300(d).In Sect. 103.300(d),theBoardretainsthenotion

from theoriginal proposalthat if theStateandarespondentin an enforcementcasestrike

adealandagreeto astipulationandsettlement,theStateneednotputon aprimafacie

caseevenif a third party(i.e.,a co-respondent)files atimelywrittendemandfor hearing

undersubsect.103.300(c). Note thatcomplainantsin citizenenforcementsuitsarenot

entitledto thisevidentiaryendrun. Theresult,predictably,is ashamhearingunder

subsect.103.300(c),at whichtheco-respondentis treatedasameddlesomememberof

the “public” andprovidedanopportunitymerelyto give “written statements”and,jf the

Boardallows,“oral testimony”; thereis no right to examinethe Stateorthesettling

respondent,no right to challengethequality oftheproposedstipulationor theadequacy

oftheproposedsettlement,justa vehicleto allow the“public” to soundoff. Suchanon-



contestedcase-typehearingamountsto little morethanwindow-dressingandeffectively

precludestheco-respondentfrom forcingtheStateto showits case,proveits allegations

againstthesettlingrespondentor defendthequalitativeadequacyoftheproposed

settlement.This forcestheco-respondentto try to puton theState’scasein athird party

actionagainsttheoriginal respondentusingunwilling Statewitnessesandwithout the

benefitoftheState’spersonnelandtechnicalresources.Sincethe Boardhasspecifically

rejectedthecontentionthatrelieving theStatecomplainantof its burdenof proofandof

going forwardunderthesecircumstancesviolatessection31(c) of theAct, it hasprovided

apowerfulincentiveforcorruptingtheadjudicatoryprocessby favoringwell-heeled

and/orwell-connectedco-respondentsin an unjustclosed-doorrushto settlewith the

Stateon termsfavorableto thesettlingpartyandprejudicial to remainingco-respondents.

5. TheBoardhasdeclinedto follow earliersuggestionsthat it adopt, in Part104,

newstand-aloneprovisionsgoverningSolid WasteDeterminations(SWDs),ratherthan

continueto employtheAdjustedStandards(AS) mechanismsof Part104, subpartD

(104.400etseq.). TheBoardinvitedcommentsalthoughit notedthat it hasdoneseveral

SWDsundertheAS procedures.Theproblemwith theAS proceduresis that (1) thereis

no mentionofSWDsbeinggovernedby them(indeed,by theexpresstermsof Sect.

104.100(a),SWDsarepresumablyexcluded)and(2) theAS processis fundamentally

differentfrom aSWD. UndertheAS process,thepetitionerseeksto demonstratethatit

shouldbemadesubjectto an environmentalstandardthat is different from anotherwise-

applicablegeneralstandard;seeSect. 104.400(a). In aSWD, thepetitionerseeksto

escapeenvironmentalregulationaltogetherwith respectto aspecificsolidwastestream;

it is notseekinganadjustment,butanexclusion.A stand-aloneSWD procedurecould



paralleltheAS procedure,butomit the irrelevantbaggageofanAS, suchas“level of

justification”,comparativedescriptionsof“efforts thatwould be necessary”to comply

with onestandardasopposedto another,etc. In aSWDsituation,the~ issueis

whetherawastestreamshouldbe deemedoutsidetheambit ofRCRAby virtue of its no

longerhavinghazardouscharacteristics.A streamlinedSW!)processwill greatly

advancetheState’sgoalsofencouragingrecycling,reclamationandreuse,goalsthatare

presentlyfrustratedby the federal “wastederived” ruleandhamperedby an arduousAS

procedure.Thereis insufficienttime in whichto placebeforetheBoarda full-blown

regulatoryproposalaspartofthis docket,butyourcommenterwould be willing to assist

theBoardin anyrulemakingproceedingdirectedto this purpose.

Respectfullysubmitted,
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