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Now comesthe Illinois EnvironmentalProtectionAgency(“IEPA”) andprovidesthe following
testimonywith respectto theproposedPart130.

TheAgencyappreciatestheopportunityto commenton theBoard’sproposedproceduralrules
concerningtradesecretclaims. TheAgencyhascarefullydeliberatedon theseproposed
regulationsin orderto providecommentsthat furtheracomplexgoal. This goal is to provide
maximumavailability ofadocumentto thepublic, andto developasystemthat is efficient,
timely andableto beimplementedwith theresourcesavailableto eachbureauanddivisionofthe
Agency. Thisgoalhasbeendifficult to achievein that eachbureauor divisionis differentin the
numberoftradesecretclaimsit relieves;theresourcesallocatedfor personnelto processtrade
secretclaims;thenumberofFreedomofInformationAct (FOIA) requestsreceived;the
complexity,time frameandnumberofpermits issued;thenumberofpermit denialappealsfiled;
andthestatutoryandregulatorydeadlinesto takeaction in thenumerousstateandfederal
programsadministeredby theAgency. Therefore,pleasetakethesecommentsinto consideration
in light of the “environment”describedabove. FLEXIBILITY for theAgencyis thesolution. In
craftingthis solution,it is ourintentto provideadequatenoticeand informationto ownersofthe
Agency’sFOIA actions,andsafeguardsto theBoardandthepublic that thedocumentsneeded
will be providedin atimely fashionfor FOIA requests,administrativerecordfilings, and
enforcementproceedings.

My testimonytodayincludesthepointsofflexibility theAgencybelievesarenecessaryto
managethequantityandcomplexityofclaimsit receives. This testimonyexcludescommentson
whetheror underwhatcircumstancesdocumentscontainingemissiondatacanbe determinedto
betradesecrets.Commentsfor thissubjectweresubmittedseparately.

Preliminaryto theotherpointsI will presentis the fact that theAgencymustbecomeawareofa
tradesecretclaim whenthedocumentis submitted.This is essentialfortheAgency’seffective
protectionandmanagementofthedocument.Also, it is essentialfor theowner’sclaim.
Documentsnot markedor claimedwill bepresumedto be availableto thepublic. If the



documentis notclaimedwhensubmitted,a FOIA requestfor thedocumentmaybe receivedand
processedby theAgency. Oncethedocumenthasbeensubmittedto theAgencyunclaimedor if
theAgencyhasreleasedthedocumentto thepublic, it will beextremelydifficult fortheownerto
provideadequatejustification meetingthe requirements-of theBoard’sproposedSection
130.202.

Flexibility Point #1: TheAvailability of aWaiveron Lieu ofProvidingJustification
(Agency’sProposedSections130.200(b)(3)and130.201)

In certaininstancesit is notnecessaryfor theAgencyto immediatelyprocessatradesecret
claim. Also, it may notbe in anowner’sinterestto providejustification andobtaina final-
decision.AbsentaninterveningeventsuchasaFOIA request,apermitdenialappealor issuance
ofapermit subjectto public noticerequirements,thereis no harmto thepublic, ajudicialbody
or theownerif awaiveris providedandthedocumentis heldasif it weredeterminedto bea
tradesecret.ThisallowstheAgencythenecessaryflexibility to useits resourcesto process
documentsofimmediateconcern.

Flexibility Point#2: TheAgency’sAbility to RequestJustification(Agency’sProposed
Section130.205)

Thereareinstancesthatdemandimmediateactionby theAgencyin determiningtradesecret
claims. Someexamplesarethe following: theprocessingofFOIA requests(with astatutory
deadlineof 7 dayswith a7-dayextension),permitdenialadministrativerecords(with a
regulatorydeadlineof 14 days),judicial orders(with variousdeadlines),andpermit noticesand
hearingrequirements(with variousdeadlines).In additionto theabove,theAgencyneedsthe
flexibility to mangedocumentsso thata largebacklogdoesnot occur,or a largebacklogcanbe
rectified,suchthattimely andtechnicallysounddeterminationsarepossible. In the long run,the
ability to requestajustificationwill lessenthehardshipto theAgency,theBoard,theownerand
thepublic. Without this flexibility to manageits workload,theAgencywill neverhaveeffective
documentcontrol.

Flexibility Point #3: The Deletion of the Automatic Denial

An automaticdenialcreatesnumerousproblemsfortheAgency,theBoard,andespeciallythe
owner. Becauseit is notpossiblefortheAgencyto processall tradesecretclaimswithin the45
daysproposedby theBoard,therewill benumerousappealsfiled. This createslarge
expendituresof resourcesin litigation (including trackingofall actionsandinactions)for all
parties. TheAgencywill nothavetheresourcesto defendthelargenumberofappealsthat an
automaticdenialwill create.Also ownersmay find that theirappealrightshaveexpiredwithout
receivingnoticeofadenial from theAgency. Thepracticalsolutionto this situationis for the
Agencyto protectadocumentclaimedto beatradesecretuntil adeterminationcanbemade.

Flexibility Point #4: The Managementof DocumentsClaimed with No AgencyFinal Action

The statusofdocumentsclaimedto be atradesecretwhereno Agencyactionhastakenplace



varieswith eachbureauanddivision in theAgency. A deadlineto managethesedocumentswill
createahardshipon theAgency,theBoard, and theowner. In manyinstances,theownerdoes
not knowwhichdocumentssubmittedto theAgencyhavebeenclaimedatradesecret.A
deadlinewill generatea largenumberof FOIA requestsby theownersin an effort to identif~’
whichdocumentshavebeenclaimedtradesecrets. Oncedocumentshavebeenidentified,there
will be a largenumberofjustificationsfor theAgencyto process.A greatamountofresources
will be neededto managethis increasedworkload,with accompanyinglitigation andtracking.
TheAgencyrequeststhe flexibility to mangethesedocumentswithout a regulatorydeadlinefor
final action.

Thisconcludesmy testimony. Onceagain,thankyou for theopportunityto commenton your
proposedproceduralrules.

Respectfullysubmitted,
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Susan.Schroeder

Dated:June15, 2000
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