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TheEnvironmentalLaw SectionCouncil (Section)appreciatestheopportunityto

commenton theproposedProceduralRulesaffectingmatterspendingbeforethe Illinois

Pollution ControlBoard. TheCouncil is madeup ofa numberofattorneyswhoregularly

practicein theareaofEnviromnentalLaw andwhoregularlyappearbeforethis Board. The

following commentsshouldnotbe construedto representthepositionoftheIllinois StateBar

Association.

Section101.400(aX3)providesthat“~a]ttorneyswho arelicensedto practicein astate

otherthanIllinois andwhoarenot licensedandregisteredto practicein theStateof Illinois may

requestto appearprohacviceonaparticularmatteron amotion filed with theBoard.” The

Sectionbelievesthatsuchaprovisionis unwarrantedandcontraryto law.

Pursuantto Illinois law, only theSupremeCourtcancontrolthepracticeoflaw in this

state.See735 ILCS5/1-104. TheIllinois PollutionControlBoardhasconsistentlystatedthat

adjudicatoryproceedingsconstitutethepracticeof law.

TheSupremeCourt Rulesprovidethat only attorneyslicensedto practicein Illinois can

appearasattorneysin Illinois. Seegenerally, S. Ci. Rule707. TheretheRuleprovidesthata

circuit courtmay,in its discretion,allowattorneyslicensedelsewhereto appearin Illinois courts.



However, thereis no similarSupremeCourtRulewhichextendsthisauthority to administrative

agencies.

Section101.400(d)providesthat “~a}ny personmayappearon behalfofhimselfor others

in arulemakingproceeding.. .“ While theSectionagreesthatan individual hasaright to

representthemselvesin anyproceeding,it believesthatablanketallowanceofnon-attorneysto

appearin arepresentativecapacityin rulemakingproceedingsseemsinappropriate.TheSection

believesthata strongdistinctiondoesnotnecessarilyexistbetweenregulatoryandadjudicatory

proceedings.In any eventit is possibleto imaginerulemakingproceedingsin which an

individual’s rightsandinterestsarebeing impacted,in whichlegal counselwouldbenecessary,

particularlywith respectto sitespecificproceedings.

As statedabove,theSectionagreeswith theprohibitionagainstnon-lawyersrepresenting

partiesin adjudicatoryproceedings,butdisputestheassertionin theproposedregulationsthatall

regulatoryproceedingscanbe donewith non-lawyers.At aminimum, suchdeterminations

shouldbehandledon acase-by-casebasis.

Section 103.204(e)providesthat “~e]xceptasprovidedin subsection(f) ofthis Section,

therespondentmustfile an answerwithin 60 daysafterreceiptofthecomplaintif respondent

wantsto denyany allegationsin thecomplaint.” PastBoardpracticehasindicatedno answer

needbefiled. Thestatutesaystherespondentmayfile ananswer.TheproposedRulemandates

thefiling ofananswer.TheSectionopposesthismandatefor anumberofreasons.

First, theproposedRuleclearlyconflictswith thepermissivestatutorylanguage.It is well

settledthatwhenastatuteis unambiguous,it mustbeenforcedasenacted,andacourtmaynot

departfrom its plain languageby readinginto it exceptions,limitations,orconditionsnot
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expressedby thelegislature.Peoplev. Woodard,175 lll.2d 435, 443 (1997). Presumablythis

law is equallyapplicableto theBoard.

Second,theproposedRulewouldmakeunnecessarychangesto pastpractice.Finally,

suchachangewill likely increasecosts. Becausetheexperienceof theSectionis that mostcases

beforetheBoardsettlepriorto a decisionby theBoard,suchamandatemayunnecessarily

increasethecostswithoutany benefitto thosebeforetheBoard. The Sectionis concernedthat

thereis areasonableprobabilitythat litigation will resultoverwhetherananswerwill needto be

filed.

Section101.904(b)andSubpartG ofPart 102both dealwith appealsoffinal ordersof

theBoard. Absentis aclearindicationthatit is notnecessarythatamotion for reconsideration

ofafinal BoardOrderbefiled in orderto exhaustadministrativeremediesprior to appealas

requiredby theAdministrativeProceduresAct.

In Strubev. illinois EnvironmentalProtectionAgency,610N.E.2d717 (3rdDist. 1993),

theIllinois AttorneyGeneral’sofficesoughtdismissalofanappealtakenfrom afmal Board

Orderon thebasisamotion for reconsiderationoftheBoard’sfinal orderhadnotbeenfiled prior

to theappeal. Although theThird District rejectedtheargumentamotionfor reconsideration

wasajurisdictionalprerequisiteto appealof afinal BoardOrder,therewasconsiderableexpense

to thepetitionerto addressthis issue. Clarification thatamotionfor reconsiderationis not

necessarywould avoidanypotentialfutureambiguityandunnecessaryexpenseregardingthis

issue.

SubpartC of Part104 oftheproposedrulesdealswith ProvisionalVariances.Nowhere

doestheSubpartaddressappealrights. Therefore,theseprovisionshouldbe amendedto clarify

that theBoardalsohasauthorityto reviewtheAgency’sdenialof arequestfor provisional
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variance.TherulessuggesttheBoardwill nothearappealofaprovisionalvariancedenialand

will issueaprovisionalvarianceonly uponIEPA recommendation.

Currently,IEPA’s denialofaprovisionalvariancecanbeappealedto theAppellateCourt

(SeeWR. Meadowsv. illinois EnvironmentalProtectionAgency,(CaseNo.4-96-0736,4th Dist.

Court ofAppeals). It is not clearwhethersuchadenial canbe broughtto theBoard. Forthe

samereasonstheBoard is themostappropriatebody to hearpermitandvarianceappeals,it

shouldalso bethereviewingbody for provisionalvarianceappeals.Thereis no reasonfor these

appealsto bebroughtto theAppellateCourtratherthantheBoard.

Finally, § 104.304providesthat“~i]f theAgencyfails to takeafinal actionwithin 30 days

afterreceiptoftherequest,thepersonmayinitiate avarianceproceedingpursuantto Section

104.120ofthis Part.” Thereis no §104.120in theproposedrules. Therefore,it appearsas

thoughthecited languagecontainsamisprint.

TheSectionrequeststhat thePollution ControlBoardconsidertheabovecommentsasit

proceedswith this rulemaking. Again, it appreciatesto opportunityto presentthesecomments.

Respectfullysubmitted,

EnvironmentalLaw SectionCouncil
LegislativeSub-Committee
Illinois StateBarAssociation

By:
Euge P. Schmittgens,J~
Chair,LegislativeSub-Committee
2000EquitableBuilding
10 SouthBroadway
St.Louis,Missouri 63102
314/241-9090
Dated:May31, 2000
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