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S37577

THE 1 LLI NO S POLLUTI ON CONTROL BOARD
BEFORE HEARI NG OFFI CER JUNE C. EDVENSON

SARA SCARPI NO and MARGARET )
SCARPI NO, )
)
Conpl ai nants, )
)
VS. ) No. PCB 96-110

) Enforcenent - Noise
HENRY PRATT COVPANY, )
)
)
Respondent . )

CONTI NUED REPORT OF PROCEEDI NGS had and
testinony taken at the hearing of the above-entitled
matter, before Hearing O ficer June C. Edvenson, in the
Kane County Courthouse, 100 South Third Street, Ceneva,
II'linois, on the 11th day of Cctober, A D. 1996, at the

hour of 10:10 o'clock a. m

PRESENT:
HOLLEB & COFF, by

MR. JAN FELDMAN,
M5. ANNE E. VI NER

Suite 4100

55 East Monroe Street
Chi cago, IL 60603
(312) 807-4600

appeared on behal f of Respondent.
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HEARI NG OFFI CER EDVENSON: On the record.

Good norning and wel cone. This is the continuation
of a contested case hearing conducted by the Illinois
Pollution Control Board, Case No. PCB 96-110, entitled
Sara Scarpi no and Margaret Scarpino versus the Henry
Pratt Conmpany.

When we |ast left these proceedings, it was July
19t h, and we had heard the Scarpino sisters' case in
chief, and we were engaged in the cross exam nation of
their witness, M. Zak. We will now pick up with the
continued cross examination of M. Zak, and then we wll
go forward through Respondent's case in chief.

During these proceedings, we would normally refer to
Wi tnesses and parties by their |last names. Due to the
confusion this will cause in the record with the Scarpi no
sisters, we have obtained their agreement to call them by
their first nanes, Sara and Margaret, so that we know
whi ch individual is being addressed and is responding to
the question within the context of the hearing
transcript.

W al so have with us today several nenbers of the
public, four menbers of the public, and they have signed
a sheet indicating their attendance, and that will be
part of the record. Thank you for comni ng.
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Al'l right. Let's have the witness, M. Zak, be
resworn, and then we will continue with his cross
exani nati on.

(The wi tness was thereupon duly resworn.)
HEARI NG OFFI CER EDVENSON: M. Fel dman.
MR. FELDVAN: Thank you very nuch
GREG ZAK
re-called as a witness on behal f of the Conpl ai nants
herei n, having been first duly resworn, was exani ned and
testified further as follows:
CROSS EXAM NATI ON
BY MR. FELDVAN:

Q M. Zak, | am showi ng you what was marked at the |ast
hearing as exhibit -- Conplainant's Exhibit, | guess, No.
2.

| think you identified that that was your resume; is
that correct?
That's correct.
As of the date of July 19, 1996; correct?
Ri ght .
What is INCE at the top?
Institute of Noise Control Engineering.

Does that require any kind of certification?

> O » O » O

Yes, it does.

Sonnt ag Reporting Service, Ltd.
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Geneva, Illinois 60134
1-800-232- 0265 FAX 708-232-4999



N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

122

TESTI MONY OF GREG ZAK

Q Have you had that certification?
A Yes, | have.
Q Now, it indicates on this resunme that your title is
noi se advi sor.

Is that the title of the position that you hold with
the Il1linois EPA?
A Yes, it is.
Q Is there a -- how long have you been the noise
advisor for the Illinois EPA?
A Approximately nine years.
Q Wiat is the job description for noise advisor of the
I11inois EPA?
A The job description would entail handling all manner
of noise related matters as far as talking to the public,
t aki ng measurenents for the agency; taking neasurenents
for the Pollution Control Board or the Attorney General's
of fice; advising other state agencies regardi ng either
noi se measurement or noi se control engineering, assisting
with noise control engineering at various toxic waste
cleanup sites; and nore recently at solid waste
facilities testifying regarding variances and draw ng up
regul atory changes to be subnmitted to the Pollution
Cont rol Board.
Q That's a long job description

Sonnt ag Reporting Service, Ltd.
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TESTI MONY OF GREG ZAK

Bef ore you becane the noise advisor for the | EPA

what other positions did you hold --

A Prior to that position --

Q ~-- relative to noise?

A -- 1 was the part-tine noi se advisor from 1981 unti
1987.

Q Wth the EPA?

A Yes.

Q And before that?

A Before that | worked in noise full time from 1972
until 1981.

Q Wth who?

A In the division of noise pollution control

Q At the State of Illinois?

A Yes.

Q GCkay. So it sounds like for the better part of your
prof essional career, you've been working with the State
of Illinois in the area of noise; is that right?

A That's correct.

Q Now, alot of their job description related to things
that are not particularly relevant to this case,

noise in a toxic waste site,

Whi ch part of your job description would you apply

to this case?

Sonnt ag Reporting Service, Ltd.
Post Office Box 147
CGeneva, Illinois 60134
1-800-232- 0265 FAX 708-232-4999
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TESTI MONY OF GREG ZAK
A Industrial noise measurement and dealing with the
publi c.
Q Now, have you taken any courses or is there any
training that one goes through in terns of the aspect of
your job that involves you in dealing with the public?
A 24 years of on the job experience.
Q GCkay. | notice in the second paragraph of your
resume on the first page of Exhibit 2 you state that the
ability to work with the public elected and appointed
officials and consultants have been a hall mark of G eg
Zak's noi se programat |EPA; is that right?
A That's correct.
Q \What does that nean, that your ability to work with
the public has been a hall mark of your progranf
A Through the years, |'ve managed to handl e public
contacts and conplaints and give advice to the point
where | amcurrently handling between 1,000 and 2, 000
inquiries and conplaints, nany by the tel ephone, per
year.
Q So when you say it's a hallmark of your program you
nmean t he nunber of cases that you're able to deal with;
is that right?
A That's correct.
Q On an individual case basis, is there a particular --

Sonnt ag Reporting Service, Ltd.
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TESTI MONY OF GREG ZAK
when you first are approached with a noise conplaint such
as the one in this case, are there particul ar guidelines
that you have as a representative of the Illinois EPA to
eval uate a particul ar conplaint?
A Yes. | would listen to the description on the
tel ephone as far as how the person describes the noise,
and then I'lIl ask a nunber of questions as far as the
time the noise occurs, howlong it lasts and any details
the person can give nme regarding the noise that is
di st urbi ng them
Q | take it -- would you agree with me that some of the
cases you hear of that nature are disputes between
nei ghbor s?
A Sone are, but very small percentages, though.
Q \Well, this isn't the first case you've dealt with
where you have one nei ghbor conpl ai ni ng about noi se from
anot her nei ghbor, is it?
A | wuldn't classify this as a nei ghbor-nei ghbor
conpl aint. A neighbor-nei ghbor conplaint, as far as ny
programis concerned, is where we have one residentia
nei ghbor conpl ai ni ng about anot her residential neighbor
When it's an industrial noise source to a
residential noise receiver, that is the nore -- the nore
typical situation in probably 90 percent of the conplaint
Sonnt ag Reporting Service, Ltd.
Post O fice Box 147

CGeneva, lllinois 60134
1-800-232-0265 FAX 708-232-4999
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TESTI MONY OF GREG ZAK

| oad | handl e.
Q Let's go back to what you woul d characterize as
nei ghbor to nei ghbor where you have two residential --
where you have a conpl ai nt about noi se from one residence
to anot her.

In that case do you try to evaluate the validity of
the claimat some point in your investigation?
A The validity of the claimtends to conme out as the
person follows ny self-help program
Q \Wich entails what?
A Well, typically on the initial phone call or contact,
the person will state that they have a noi se problem

I will briefly explain the situation that | ama
one-man noi se programfor the state. G ven that
limtation, | do have a self-help program and | wll
encourage the person to contact the neighbor -- |'musing
the one you referred to about a residential to
residential. | would encourage the person to contact the
next - door nei ghbor and see if the two of them can work
out the problemtogether and to handle it in as upbeat
and friendly a nanner as possible.
Q Is that part of the witten programthat you
distribute to people who ask for it?
A  No, it's not; that's the verbal part.

Sonnt ag Reporting Service, Ltd.
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TESTI MONY OF GREG ZAK

There is no witten part on the initial contact. |
tried that initially in the program nine years ago, and
it was too big a load to try and do.
Q To encourage people to --
A To have a witten portion to that. | found that in
order to nmke the program handl eabl e by one person, on
the initial contact, it's all verbal

The person then follows up and, let's say, they neet
with the neighbor. And | encourage them after they neet
with the neighbor to wite a letter to the nei ghbor
t hanking them for the time to discuss the issue and that
hopefully it will be resolved and to send nme a copy of
that letter. | also encourage themto send the letter by
certified mail.
Q GCkay. So you go down a few of these steps, and there
is still a concern between nei ghbors, the one nei ghbor
says there is still a noise problem

Then they get into your self-help program is that
right?
A  Well, self-help really starts fromthe first phone
contact .
Q But as | understand the self-help program it
i ndi cates how an individual will go around -- will go
| odge a conplaint, a formal conplaint; is that true?

Sonnt ag Reporting Service, Ltd.
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TESTI MONY OF GREG ZAK
A Not really. It's geared mainly to try and get the
noi se probl em resol ved between the noise enitter and the

noi se receiver wthout any conplaints being invol ved at

all.
Q Is that done informally between the two parties?
A Yes.

Q Now, in a case where the noise source is an industry,
Pratt, for example --

A Yes.

Q -- which aspects, if any, of the neighbor-to-nei ghbor
routi ne do you encourage?

A The one | just described.

In other words, | would strongly encourage the
person conpl aining to either phone the conmpany and talk
to the general manager; if they don't know anybody at the
conmpany, to send a very friendly nei ghbor-to-nei ghbor
type of letter to the conpany, explaining that they are,
in fact, neighbors and asking for either a neeting or for
the conpany to take steps to reduce the noise inpact,
explain in detail what the noise inpact is, what tine it
occurs and ask the conpany to please respond in 15 days.
Q Now, did you nake that recomrendation to the
Scar pi nos in this case?

A | believe | did. The reason | can't give you a
Sonnt ag Reporting Service, Ltd.
Post O fice Box 147
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TESTI MONY OF GREG ZAK

definitive answer is with the current |oad being up to

2,000 contacts a year -- this one goes back to 1991 -- |
would -- | amfairly certain | did, but not 100 percent
positive.

Q Let's say that initial contact doesn't work, for some
reason doesn't yield the result that is satisfying to the
person who is conpl ai ni ng about the noise. What's the
next step?

A The person calls ne and informs me that the first
step didn't work. By that time, |'ve got a copy of that
letter and created a file on their particul ar case.

G ven that information, | will then supply themw th
a letter that describes the relevant statutes for noise,
along with sonme of the board regulations for nuisance
noi se, along with a couple of exanples of Pollution
Control Board cases, advise the person to carefully read
t hrough t he package.

And | also include a couple of exanple letters that
other folks with a sinmilar type of noise problem have
used in the past, with the advice that the person can
copy sonebody else's letter and send it to the conpany
advi sing the conpany basically as to what the State noise
regul ati ons are and again asking that this be resolved in
an ami cabl e manner.

Sonnt ag Reporting Service, Ltd.
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TESTI MONY OF GREG ZAK
Q Do you do the sane thing if it is a
nei ghbor - t o- nei ghbor di sput e?
A Yes, | do.
Q So the thing that happens next is you send themthe
regul ations that indicate that soneone night be liable if
their noi ses exceed certain standards; is that correct?
A That's correct.
Q Do you indicate to themthat the standards aren't
rel evant in a nui sance case?
A  Well, toclarify that a little bit, the information I
send themis information that is directed strictly for a
nui sance-type case. | don't really get into the
numerical portion at all because so many people find it
confusing. So | will just send enough information to
reference nui sance and not get into the numerical part,
unl ess the particular individual requests information on
numerical standard, which is a very rare thing, but
occasionally it does happen
Q Oay. What's the next step, assuming that doesn't
sol ve the problenf
A Assuming that doesn't solve the problem at that
point | will let the person know that the only -- the
next recourse they've got would be to refer to the
Pol I uti on Control Board.

Sonnt ag Reporting Service, Ltd.
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TESTI MONY OF GREG ZAK

Sol will send thema letter that was |largely
conmposed by the Pollution Control Board for noise cases,
along with a blank formfor filing a formal conplaint,
and al so a conplete exanple of a formal conpl aint that
was well done, and then | will -- that's the package that
goes out to the individual

I mght also add that that doesn't go out unless the
person shows ne concrete evidence that they had sent the
-- all the letters trying to work out the problemon a
nei ghbor -t o- nei ghbor basis prior to ny supplying the
formal conplaint form
Q Oay. Now, the step you just described is the sane
whet her we're dealing with nei ghbor to nei ghbor or
nei ghbor to conpany; right?

A It's simlar. |It's not exactly the sane.

The difference, though, would be the specific noise
source. For exanple, if the noise source is a dog
kennel, the information that that person would get would
be a little bit different than the information that,
let's say, a person nmight have who was conpl ai ni ng about
a power plant. So it is sonewhat specific to the type of
probl em because | do go to ny files and | ook up any
information that |'ve got regarding the specific kind of
noi se conplaint that a person has conpl ai ned about and

Sonnt ag Reporting Service, Ltd.
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TESTI MONY OF GREG ZAK
then customize the letter and information for their type
of conpl ai nt.
HEARI NG OFFI CER EDVENSON: Excuse ne. Just a

moment .

M. Zak, in answering the questions, will you try to
be as brief as possible in your response.

THE WTNESS: All right.
BY MR FELDVAN:
Q Now, at that point if they want to file a conplaint,
then they go ahead and file a conplaint; is that right?
A Yes.
Q And your role at that stage is what?
A | will advise the person that either they or the
conpany or the neighbor should feel free to give ne a
call, and I will do everything |I can to help both sides
resolve the issue
Q Wll, what does that nean? How do you hel p both
si des resolve the issue?
A  Well, | got quite a fewcalls fromindustry
describing the nature of the problem and asking if we've
had any experience with that type of problem

And in many cases we have, and the solution is
relatively straightforward, and I will basically tell the
pl ant engi neer what in the past has worked and that kind

Sonnt ag Reporting Service, Ltd.
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TESTI MONY OF GREG ZAK
of a situation.
Q At any time do you attenpt to evaluate -- other than
I know you said that you look at the letters to nake sure
they've sent the letters; but apart fromthat, do you do
anything to try to evaluate whether a particul ar
conplaint is nmeritorious, whether it has sone validity
or, as opposed to that, whether it m ght be an
exaggeration or an instance of excess sensitivity to a
sound?
A | do fromthe moment that the person first calls ne,
and | have very few calls that are of a bizarre nature
or, say, when the individual is unusually sensitive. |
woul d say it probably would be nmuch, nuch less than 1
percent.
Q Fromyour office in Springfield, how do you know
whet her a conplaint is off the edge or whether it's
perfectly reasonabl e?
A Well, | had the one a few years ago where the
i ndi vidual called me and stated that the CIA and the FB
had a noise enmtting device and they were trying to kil
themwi th, and they had pursued himacross half the
world. And he was | ocated in Kankakee, and they were
still trying to get himwith this device and that they
desperat el y needed hel p.
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| advised himthat there was really nothing I could
do in a case like that.

Q | think we all understand that's a case of soneone
who obvi ously has sonme sort of psychol ogi cal disturbance
and it is obviously apparent.

I'' m speaki ng of surely there are other cases that
are not quite so extrene where nei ghbors may have il
feelings towards other neighbors and exaggerate the
ef fects of sound. You recognize that that's a phenonenon
that happens fromtinme to time, don't you, M. Zak?

A It can; but it's been ny experience when there is a
nei ghbor -t o- nei ghbor type of situation |like that, that
the Conplainant is just sinply not -- does not want to go
through all the steps necessary to try and resolve the
problem It's been ny experience when the conplaint is
sonewhat frivolous that usually the person will drop the
conpl ai nt .

There have been a few that | thought were somewhat
guestionabl e, and they went to the Pollution Contro
Board with it and the board found agai nst the individual

HEARI NG OFFI CER EDVENSON: M. Zak, | want to
rem nd you to keep your responses as directly responsive
to M. Feldnman's question as possible
THE WTNESS: Yes, ma'am
Sonnt ag Reporting Service, Ltd.
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BY MR FELDVAN:
Q So at least one of the tests for the nerit of a claim
that you perceive is persistence, someone keeps at it.
That, in your nind, is an indication there is a problem
as opposed to sonething that is frivolous and m ght just
go away; right?
A Yes.
Q And another exanple is the Cl A chasing himacross the
worl d, some crazy story.

That's anot her instance where you woul d recogni ze
that there's some exaggeration; right?
A Yes.
Q Apart fromthat and these few i nstances that you've
nmenti oned, the other conplaints you have gotten on noise
have all had sone validity in your mind; is that right?
A Yes.
Q Do you, in your training and 24 years of experience,
ask questions that are designed to ferret out possible
oversensitivity to a noise?

HEARI NG OFFI CER EDVENSON: The question calls for a
yes or no answer.
A Yes.
BY MR FELDVAN:
Q And what sort of questions have you asked?
Sonnt ag Reporting Service, Ltd.
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HEARI NG OFFI CER EDVENSON: The question calls for

act ual questi ons.

A M answer would be | would judge it to a | arge extent

on the person's description of the noise and when it
occurs.
MR. FELDMAN: |'mgoing to ask you to el aborate
M. Zak, because | don't understand that answer.
THE WTNESS: Could you repeat the question
pl ease?
(The question was thereupon read by the
reporter.)

MR. FELDMAN: Do you understand the question, M.

Zak?
THE W TNESS: Yes.
MR FELDMAN: | can rephrase it, if you'd like.
THE WTNESS: | think | understand the question
A | would basically ask the person to describe the

intensity of the noise, the tinme it occurs, if it is
interfering with any aspect of the use or enjoynent of
their property.
BY MR FELDVAN:
Q Anything el se?
A In general, that would be the nornal questions I
woul d ask.
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TESTI MONY OF GREG ZAK

when the noi se started?

A Usually the person volunteers that.

Q In a case where it's not volunteered, M. Zak

don't al ready have the answer,

guestion to ask and do you ask it?

A No. |

usual ly don't, again, because it's -- | can't

137

is that an appropriate

even think of an exanple where the person hasn't

vol unt eered when the noi se started.

first things they normally say.

Q Do you ever ask when the noise started to bother

t hen??

A No.

Q In this case did you ask either of the Scarpinos --

It's just one of the

let me strike that and ask you a background question

Bef ore the hearing, had you ever

Scar pi nos?

A Yes.

Q You net them when you went to their house;

A Yes.

nmet either

right?

Q Ddyoutalk to both Margaret and Sara on those

occasi ons?
A Yes.

Q Ddyo

u ask either Sara or Margaret when the noise in

Sonnt ag Reporting Service, Ltd.
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TESTI MONY OF GREG ZAK
this particul ar instance began?
A No.
Q Do you know when the noi se began?
A Fromtheir correspondence, | believe it began
approxi mately 1990.
Q \Wat happened -- are you fanmiliar with any of the
circunmst ances that gave rise to the noise beginning in
1990? That's a terrible question. Let ne redo that.
That's a bad | awer's question.

Based on the information that you' ve gotten from
conversations and whatever else you know, what happened
in 1990 that started this noise?

A To the best of my recollection, Sara Scarpino had
probl ens sl eeping, and the noise enissions fromthe Pratt
Company woul d keep her awake

MR FELDMAN: That's not ny question.

HEARI NG OFFI CER EDVENSON: Counsel, the purpose of
asking M. Zak this question?

MR FELDVMAN:  Judge, | don't think M. Zak did a
proper investigation in this case, and | think there are
sonme indications that go directly to the issue of
nui sance that he did not discover, didn't analyze, didn't
i nvestigate. That's where |I'mgoing with this.

HEARI NG OFFI CER EDVENSON:  Ckay.
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BY MR FELDVAN:
Q M. Zak, | didn't ask you when the Scarpi nos began to
conpl ai n.

The question is: Wat information did you have as
to when the noise began? Maybe they are one and the sane
thing. If so, just tell ne.

A To the best of ny recollection, they would be one and
t he sane thing.

Q GCkay. And that's what you believed to be the case,
that the noise started in 1990; is that right?

A Approxi mately.

Q Thenis it fair to say it would surprise you if the
pl ant noi se had been basically consistent, the same

| evel s, sane character, for 26 years before 1990? That's
a yes-or-no question.

A Yes.

Q D d you ever contact the company to make any

i nvestigation as to when the noise started or when sounds

began to be enmtted fromthe Pratt plant?

A No.
Q In your investigations in this case and in other
cases -- strike that.

| take it as a representative of the Illinois EPA in

noi se cases that at |east one goal is to pronote

Sonnt ag Reporting Service, Ltd.
Post Office Box 147
CGeneva, Illinois 60134
1-800-232- 0265 FAX 708-232-4999



N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

140

TESTI MONY OF GREG ZAK
t ol erance anobng nei ghbors in connection w th noise
i ssues; isn't that true?
A Yes.
Q Not every issue has to becone a lawsuit or proceeding
before the Pollution Control Board; isn't that fair?
A | hope not.
Q Is there any part of your -- strike that.

At any tinme in this case did you explore with the
Scar pi nos the possibility of pronpoting nore tolerance in
terns of the noise or sound | evel that was com ng from
the Pratt plant?

A No, because | really didn't have that nuch
i nfformation on the noi se enissions, other than what the
Scar pi nos had told ne.
Q Is there anything in your self-help manual or
materials, the self-help materials that you give out,
that tal ks about tol erance?
A If you could help ne out a little bit as far as
tolerance is concerned, |I'mnot quite sure what you mnean
by "tol erance."
Q You don't understand the word "tol erance"?
A  Well, I"'mnot quite sure what you nean by
"tol erance. "
HEARI NG OFFI CER EDVENSON: Are we speaki ng about
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tol erance to the physical noise --

MR. FELDVMAN. Right.

HEARI NG OFFI CER EDVENSON: -- or are we speaking
about an attitude of neighborliness?

MR FELDMAN: No. | nean tolerance to the noise.
Let nme rephrase it, give you a different question.
BY MR FELDVAN:
Q In sone cases tolerance of noise in particular
communities is the appropriate answer to a conpl aint;
isn't that true?
A True.
Q If youlive in a noisy area, an industrial area, you
have to expect there is going to be sone |evel of
activity and sound that results fromthat activity;
woul dn't you agree with that?
A As long as it's in conpliance with the regul ations,
yes.
Q Soif it's in conmpliance with the regulations and its
an industrial area, then tolerance is the appropriate
route; is that fair?
A Yes.
Q And so ny question is: 1s there anything in your
materials that tal ks about how different comunities have
different sound levels, different background |evels,
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different levels of activity and, therefore, different
noi se standards mni ght be applicabl e?
A No.
Q How would you characterize the comunity or the --
strike "community."

How woul d you characterize the particul ar area

around the Pratt plant, including the Scarpino residence,

in ternms of whether it's an industrial area or
residential area?
A It's aresidential area abutting an industrial area.
Q Howis that area zoned; do you know?
A | have no idea.
Q Wuld it surprise you to find that it's zoned
i ndustrial ?
A No.
Q You don't viewit as an industrial area with sone
residential; you viewit as residential with sone
industrial, or am| m scharacterizing what you sai d?
A | think you're mscharacterizing.

I"'mnot really looking at it as either one. |It's
sinply an area that could be considered
i ndustrial-residential, abutting industrial or
residential. In other words, I'mnot placing one first
and one second.
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Q Gkay. Fair enough

I'mjust describing the area.

Fai r enough.

Pratt is not the only industry in that area around
t he Scarpino residence, is it?

HEARI NG OFFI CER EDVENSON: | f you don't know, you

can say you don't know.
A | don't know.
BY MR FELDVAN:
Q D d you ever take a wal k around the area?

A Yes, | have.

Q Do you recall seeing any other plants or factories or

war ehouses of any ki nd?

A | see a nunber of large buildings, but the exact
nature of those buildings |I'mnot sure.

Q D d you notice any machi ne shops or snall engine
shops, anything like that.

A  No, | didn't.

Q |Is Ceveland entirely residential, fromthat block of

Cl evel and across fromthe plant? Is it all residences?
A Alarge portion of it is. Wether all Ceveland is

or not |'mnot sure.

Q \Wen you say "a large portion," what do you nmean?

it 90 percent, 50 percent, 10 percent?
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A | wuld say the mgjority of C eveland on the west
side is residential
Q The west side being the side opposite the plant?
A That's right.
Q Wuld you expect the sound |l evel, even if you ignore
the Pratt plant for the noment -- would you expect the
sound level to be -- let ne rephrase that.
How woul d you characterize the sound | evel in that
area without regard to the Pratt plant?
A It's arelatively quiet area at tines | have been
t here.
Q Have you ever been there when the plant is not
runni ng?
A Not to ny know edge.
Q And | think you testified at the |last session of this
hearing that you were unable to get an anbient |evel that
didn't include the Pratt plant; is that true?
A That's correct.
Q In this case, have you found any evidence of a
hei ght ened sensitivity to noise on the part of the
Scar pi nos, sonething that you woul d consider to be out of
the ordinary?
A No.
Q Wen you stand -- and | think you testified you
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wal ked around their home on at |east two occasions;
right?
A Yes.
Q Now, you stood on the front yard; right?
A Yes.
Q And you've listened to the sound fromthe plant at
that |ocation; is that correct?
A Yes.
Q Have you ever carried on a conversation in their
front yard?
A Yes.
Q Do you have to raise your voice?
A No.

Q Can you be heard in normal, soft conversationa

tones?
A Yes.
Q Were you ever there when -- this may sound |ike an

odd question. Bear with ne, M. Zak

Were you ever there when a breeze bl ew through the
area, maybe rustled the tree's | eaves?

| think there is atree in the front yard; do you
recall that?
A Yes.
Q Wre you ever there when a breeze rustled the | eaves
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in the tree?
A Yes.
Q Didthat sound of the leaves rustling in the trees

drowned out the sound of the plant?

A No.
Q If you can't renmenber, that's fine.
A No. | can renmenber because | was taking sone

nmeasurenents very close to the tree

Again, to sonme extent, we check the |eaf noise, and
the | eaf noise when the wind blew through the tree was
audi ble; but it did by no nmeans drowned out the noise
fromthe plant. | would characterize the | eaf noise as
being of a part of the frequency spectrumthat was
different than the frequency spectrum generated by the
pl ant .

HEARI NG OFFI CER EDVENSON: |'m assuning all this
di scussion is daytime, counsel?
BY MR. FELDMAN
Q | don't think you were there at night, were you?
A No, | was not.
Q Gkay. |Is the noise of a character that rattles
wi ndows in the Scarpino hone?
A No.
Q If you're inside the house -- were you ever inside
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the house with the w ndows cl osed?
A Yes.
Q And could you hear the sound fromthe plant with the

wi ndows cl osed?

A | don't know.
Q You were in Ms. Scarpino -- | don't know which one
nean.

You were in the upstairs bedroom right?
A Yes.
Q Is that bedroom carpeted?
A I'mnot sure.
Q Does it have the typical kind of upholstery you
expect to find in a bedroon?
A There is a bed, a night stand, and that's all |
remenber .
Q Is the sound, if you recall -- you can hear the sound
of the plant at the wi ndow or the screen if the windowis
open; right?
A That's correct.
Q Does the sound decrease in volune as you go inside
t he roonf®?
A Yes.
Q Any estimate of the nunber of decibels that the sound
decreases as you get further inside the roonf
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A No.
Q Do you think it would be five dB or would you really
have no idea?
A | really have no idea.
Q You didn't neasure that?
A No.
Q As you stand in the house at the w ndow, that
upstairs wi ndow in the bedroom does the sound of the
pl ant sound like a shrill piercing noise?
A | couldn't characterize it as that.
Q Wuld you characterize it as a loud grinding noise?
A No.
Q Have you reviewed the correspondence between Pratt
and the Scarpi nos that was exchanged during the years
1990, 1991 up to the present?
A Yes, | have.
Q Didit appear to you that the conpany was attenpting
to reduce the sound levels conming fromthe plant to
satisfy the conplaints of the Scarpinos?
A No, it did not, not a serious attenpt, anyway.
Q How would you -- what would be a serious response in
this case?
A A serious response, in nmy opinion, would be hiring of
a noise control engineer to take neasurenents at that
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portion of the plant that abuts the Scarpino residence,
identify any major noise sources and then abate those
noi se sour ces.
Q Your understanding is that the Pratt Conpany didn't
do that?
A That's ny understanding fromthe correspondence. It
was never mentioned.
Q Didyou ever call the Pratt Conpany to ask them what
they're doing to abate this noise?
A No.
Q In a situation where you've gotten involved to the
extent to cone out to take noise readings, do you
typically not contact the party who is responsible for
t he noi se?
A | do contact them and in this case, | did by sending
a copy of the report to the Pratt Conpany of the initial
sound | evel survey.

Q That was in what year?

A | believe it was this year.

Q | think that's an exhibit in this case, isn't it, M.
Zak?

A | think it is. It was done in March

Q So your first contact with the Pratt Conmpany was to

send thema letter in March -- well, actually it was My,
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I think, of this year.
A It could have been.
Q | will show you a copy just to refresh your
recol | ection.

Is that the letter that you're referring to?
Yes. This is the letter.
What's the date on the letter?

May 3rd, 1996.

O r» O >

So prior to May 3, 1996, you had no contact at al
with the Pratt Conpany; right?

A Not to ny know edge.

Q Did you see any evidence in the correspondence or in
your conversations with the Scarpinos that the Pratt
Conpany was in any way oppressing the Scarpinos in this
whol e situation?

A | don't understand the question.

Q \Well, I take it industry can respond in different
ways to conplaints from nei ghbors; they can be friendly,
they can be digging their heels.

Did you see any indication in this case that the

Pratt Conpany was digging in its heels and not being
responsive to the Scarpi nos?
A Yes; and | based that upon nmy previous answer to your
guestion as far as the normal approach one would take to
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inquiry, do on inquiry as far as potential noise
em ssions from your plant.
Q Didthey respond to the requests -- to the conplaints
that were nmade in the sense that they call ed back the
Scar pi nos when they called or wote themletters?
A Yes; they wote themletters.
Q And did they nake phone calls?
A | believe so. | believe the phone calls were
mentioned in the letters.
Q So in that sense, they were responsive?
A Yes, they were.
Q Did you ever ask the Scarpinos whether they felt that
i ndividuals at the Pratt plant treated themw th respect
and were solicitous of their concerns?
A No.
Q Didthey ever give you any information about that?
A Yes. Sara made remarks that -- | wll kind of
par aphrase her -- that she was getting witten responses,
but she didn't feel she was getting any action, action
was really being taken, serious action taken to abate the
noi se.
Q Do you see anything in this case fromthe first tine
a noise conplaint was | odged to the present that you
woul d descri be as the conpany crucifying either of the
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Scar pi nos?
A No.
Q M. Zak, the readings that were taken by you Sara
Scarpino -- strike that.

I think you testified last tine that you instructed
Ms. Scarpino to turn the machine on, the Nagra tape
recorder, when the noise was the |oudest; is that fair?
A | would say when the noise bothered her.
Q Showi ng you what's been previously marked as Exhibit
4, is that a copy of the tines when the noi se readi ngs
were taken by Ms. Scarpino for that first noise sanpling

that she did?

A Yes, | believe it is.
Q ay.
A It's atypewitten version. | think her version was

handwitten, but it appears to be the same as the
handwitten version
Q So there are no inaccuracies of transcription; right?
A  Wthout conparing -- | amassuning there is not,
wi t hout conparing the docunents.
Q Now, do you see any tinmes |listed here where sanpl es
were taken that were in the middle of the night?
A No.
Q They all seemto be either around 10: 00 o' cl ock at
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night or 5:00, 6:00, 7:00 a.m in the norning?

A That's correct.

Q | think there is one that is 10:00 a.m in the
nor ni ng?
A Yes.

Well, I"'msorry. It -- there is one at 2:00 p.m
Q GCkay. I'msorry. There is one 8:50 to 9:07 a.m;
right?
A Yes.

Q The Scarpinos, did they tell you they were having
troubl e sl eepi ng because the noi se was bothering then?
A  Sara did.

Q Dd you ask Ms. Scarpino why she didn't take any
readings in the niddle of the night when she was having
probl ens sl eepi ng?

A No.

Q I'mgoing to switch gears a little bit here, M. Zak
Last time when you were on the stand in July, |
asked you why you didn't take a one-hour reading in this
case, why the sound readi ngs were | ess than one hour

Do you renenber that discussion?
A Yes.

Q You were telling us about the Pollution Control Board
regul ati on that mandates a one-hour reading. Do you
Sonnt ag Reporting Service, Ltd.
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recall that?

A Yes.

Q And |

asked you why that wasn't appropriate in this

case. Let nme read your response.

HEARI NG OFFI CER EDVENSON: What page?

MR.

FELDMAN: Page 98, Line 3

BY MR, FELDNAN:

Q "Because it's my understandi ng that the Scarpi nos
have all eged a nui sance viol ation
the 900 section, as opposed to the 901 section. And

historically, the Pollution Control Board, for exanple,

in their
accepted

nui sance,

case of Madi son versus Wrld Miusic Theater,

a five-nmnute LEQ as evidence in a case of

which was -- the allegation in that case was a

900. 102 violation."

I think the court reporter may have -- | think it

Mat t eson

A Yes.

Ma-t-t-e-s-o0-n.

Q That was a case you testified in, wasn't it?

A Yes,

it was.

Q And your understandi ng of that case was that a

five-mnute LEQ was pernitted because it was a nui sance

case, as

opposed to a case alleging a violation of the

regul ations; is that correct?
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Yes.
Did you ever read the case?

Yes.

O r» O >

Have you, based on your understanding of the World
Miusi ¢ Theater case, used five-mnute readings for a
nui sance case as opposed to a one-hour readi ng other than
inthis matter?
A Could you kind of repeat the question? | think
m ssed a part.
Q Wll, you indicate -- and | think you confirnmed it
right now -- that you understood that case as permtting
you to use or anyone to use five-minute readings as
opposed to one-hour readings so long as the allegation
was nui sance as opposed to a violation of the Pollution
Control Board standards, the nunerical standards; is that
correct?
A Yes.
Q And based on that understandi ng, have you then used
five-mnute readi ngs as opposed to one-hour readings in
cases where you understand the allegation to be nuisance
as opposed to a violation of the numerical standards?
A The question is not one that can be answered just in
a very sinple manner. The tinme period for taking the
nmeasurenent -- this will be brief.
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In Wrld Miusic Theater it was one where the noise
was present for a period of five to ten mnutes and then
there was a period of quiet. In this particular case,
the nature of the tape-recording was such that the noise
was | ouder for periods of five or ten minutes, various
peri ods there --
BY MR FELDMAN:
Q Excuse ne. Wich case?
A I'msorry. The Scarpino case

And the nature of the noise being | ouder and quieter
was such that, in nmy judgnent, | would go with a nuch
shorter term LEQ than a one hour, taking measurenments to
bol ster up a nui sance case.
Q Is that what you viewed as your task in this case, to
bol ster up a nui sance case?
A If the readings indicate that it's exceeding the
limts, yes.
Q Exceeding what limts?
A The board linits.
Q So in your view, if you' re exceeding the board linmits
in a nuisance case, there is a nuisance. |If you are not
exceeding the board Iimts, is there no nuisance?
A No. There can still be a nuisance even if you don't
exceed the linits.
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Q M. Zak, isn't it true that the Wrld Misic Theater
case, the Matteson case, indicated that -- |I'mquoting --
"all sound measurements presented to the board be taken
on the basis of equivalent sound levels, L, Sub EQ with
a reference tine of one hour"? | will show you the case,
if you'd like.

HEARI NG OFFI CER EDVENSON: | f you do not know, M.
Zak, you can say so. The question otherwise calls for a
yes or no answer.

MR. FELDVMAN: | f you know
A The final word on that case called for a five-mnute
LEQ
BY MR FELDVAN:
Q Let nme read on. "The record clearly indicates that
the concert sound cannot be classified as continuous and
reasonably steady in nature."” Then the board goes on to
indicate that, "In this case a five mnute reading is
acceptable.”

I's that your recollection of the case?
A Yes.
Q Wuld you classify the sound that is emanating from
the Pratt plant as continuous and reasonably steady in
nat ure?
A Not on the tape. There was apparently nachinery
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going on and off while Sara was making the
t ape-recording.
Q How do you know t hat ?
A Fromlistening to the tape and observing the anal yzer
whil e the tape was playing.
Q And so you would classify the sound coming fromthe
pl ant as anal ogous to the sound of a rock music hal
where a song plays for five mnutes and then there is a
break and t he sound goes way down?
A No, | would not.
Q Conpared to that, would the sound fromthe Pratt

facility be continuous and reasonably steady in nature?

A Yes.
Q "Reasonably steady" doesn't mean absol utely constant,
does it?

A No; that's how I'm assum ng you nmean by your
guesti on.
Q Showi ng you again what was previously marked as
Exhibit 5 at the |last session of this hearing, that is a
copy of your May 3rd, 1996, letter to Ms. Sara Scar pi no;
is that true?
A Yes.
Q And you sent carbon copies of this letter to all the
people listed on the second page; correct?
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A Yes.
Q \Wich includes Ms. Edvenson, the hearing officer, M.
Dave from Pratt Conpany, the clerk of the Pollution
Control Board, M. Carlson fromthe Henry Pratt Conpany.
You sent all those people copies of this Exhibit 5; is
that correct?
That's correct.
Who is Bill Child?
He is my supervisor
What's his title?
Bureau chi ef, bureau of |and.
Who is Scott Phillips?

He is our senior attorney for the bureau of |and.

o » O » O » O

And M. Child and M. Phillips also got copies of
this letter; right?

A That's correct.

Q Now, in the second sentence you say, "It appears the
above-referenced conpany is emtting noise levels in
excess of the allowable nunmerical limt."

I think we ascertained last time that you were
referring to the nighttine linmts in that sentence; is
that true?

A That's correct.

Q And you say "allowable nunerical limts."
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You now know that sentence is not true, do you not?
A Not necessarily.
Q M. Zak, you are aware that the conpany is only
subject to the daytine standards applicable to this
particul ar kind of area; isn't that true?
A Well, after the last hearing, | gave sone thought to
that, and | believe that if new systens had been added
since then, they m ght be subject to nighttinme rule. But
| -- there again, that's just supposition on ny part.
Q That's supposition on your part?
A Yes.
Q You have no information whatsoever that new equi prent
has been added that woul d subject this plant to the
nighttine standards; isn't that true?
A That's true.
Q And you've done nothing to investigate that?
A That's true.
Q And you didn't do anything to investigate that at the
time of this May 3rd, 1996, letter, did you?
A That's true.
Q So the statenent when it was made was false; isn't
that true?
A At the tine | thought it was true.
Q | didn't ask you whether you thought it was true.
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A Gven the know edge that | have right now, if | would
have known when the plant was established at the time |
wrote the letter, | would not have put that phraseol ogy
in there.
Q These are the regs that | think you described as
having had a part in drafting; right?
A Yes.
Q Now, you said you did sone thinking about that
particul ar concl usi on about applicable Iimts since the
| ast hearing; right?
A Yes.
Q Did you have any conmuni cation with the Scarpi nos
about it?
A No.

HEARI NG OFFI CER EDVENSON:  Since the | ast hearing?

MR. FELDVAN:  Yes. [|'msorry.
BY MR. FELDMAN
Q Your answer was?
A No.
Q So you didn't call the Scarpinos and say, "You know,
the major conclusion of ny May 3rd, 1996 letter, may have
been in error"?
A  No, | didn't.
Q As a noise advisor and investigator for 24 years, how
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woul d you think a resident would respond to a statenent
by a person in your capacity that the noise that they
hear viol ates applicable standards?
A In several hundred cases, the attitude to the part of
the Conpl ai nant is usually one that they're not
surprised. It's nore one of -- "Well, that bears up what

| have been telling you all along," that type of
response.

Q It's not likely to make the individual who receives
that information nore tolerant of the sound, is it?

A No.

Q Wuld it tend to reinforce their views about the

annoyance resulting fromthis -- fromlistening to the
sound?
A Based on ny experience, | would say, yes, it would.

Q And if you have an individual or individuals who are
somewhat highly sensitive to sound, would telling them
that the source of the sound is violating the [awtend to
reinforce themin their position?
A If they were told that it violates the law -- which |
don't do; | tell themthat it nay exceed it -- yes, |
think you are correct.
Q It nmight make them be even nore bothered by the
sound; isn't that true?
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A Based on ny experience, yes.
Q If you think you' ve got a |egal conplaint, you tend
to be nore annoyed if the basis of that conplaint doesn't
cease; is that right?
A That's true.

HEARI NG OFFI CER EDVENSON:  All right. At this
point, let's take five mnutes as a break for our norning
break, and let's conme back on the record in exactly five
ni nut es.

Of the record.
(Wher eupon, a recess was had, after which the
hearing was resuned as follows:)

HEARI NG OFFI CER EDVENSON:  All right. We will go
back on the record.

BY MR. FELDMAN
Q M. Zak, | think you said last time -- correct ne if
I"'mwong -- that the conpany was in conpliance with the
dayti me standards.
A That's correct.
Q | don't think you put the daytine standards on any of
these, any of your reports, because they were taken at
night; is that correct?
A That's correct.
Q You were under the inpression at that time that you
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were | ooking at nighttime standards?
A Yes.
Q Do you know what the daytine standards are for any
particul ar frequency?
A Not exactly. | knowit's approximtely ten decibels

hi gher than the nighttine standard; but w thout | ooking

at a sheet of the regulations, | don't have them
menori zed.
Q WwWll, I"'mgoing to show you a docunent that we will

mark in our case. Just by way of refreshing your
recollection, this is a docunent prepared by our
consul tant and it shows the daytinme and nighttine
standards. |'mgoing to hand you that for you to -- for
your reference. Then what | would Iike you to do, M.
Zak is to use the July 18, 1996, docunent and tell us for
each particular frequency |evel how nmuch bel ow t he
daytime standards the Pratt sound is.

HEARI NG OFFI CER EDVENSON: If | mght ask you, can
you identify what exhibit number M. Zak is comparing?

MR. FELDVAN:  Sure.

HEARI NG OFFI CER EDVENSON:  Exhi bit 5.

MR, FELDVAN: No. It's the second one

MS5. VINER It's 9, Exhibit 9.

MR. FELDMAN: Exhibit 9
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HEARI NG OFFI CER EDVENSON: Okay. And does your
consultant identify the numerical reference to the
daytinme linmts?

MR. FELDVAN: Well, maybe M. Zak can tell us.
BY MR FELDVAN:
Q \Were do you find the nunerical limts for daytine in
the Illinois code? |s that 9011027
A Yes. It would be 901102A.

HEARI NG OFFI CER EDVENSON:  Thank you.
BY MR FELDMVAN:
Q Now, M. Zak, if you have any question about whether
those are the applicable limts, let us know. | would
like you to go through frequency point by frequency point
on the July 17, Exhibit 9 and tell us how nuch bel ow each
of those points in decibels the Pratt Conpany is.

THE WTNESS: If | could, before I answer the
guestion, Madam Hearing Officer, | was instructed |ast
time not to refer to the regulations. |'mnot quite sure
how to respond to counsel's questions given your
i nstruction.

HEARI NG OFFI CER EDVENSON: He i s asking you to,
bel i eve, do sone sinple arithnetic based on the nunbers
that are entered on his consultant's table. | believe
what we've asked is that you not express a | egal opinion
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with respect to the regul ati ons, so you can answer his
quest i on.

THE WTNESS: Ch, okay. Thank you.
BY MR FELDVAN:
Q Starting nowwith the 31.6 hertz |level and working
your way up to 8,000 hertz, can you indicate the extent
to which each of those frequency points the Pratt Conpany
is below the applicable daytinme standards?
A Okay. Again, starting at 31 and a half hertz, the
nmeasurenent was 54, and the allowable linmt for daytinme
woul d be, | believe, 75.

At 63 hertz, the neasurenent was 62. The standard
is 74.

At 125, the measurement was 61. The allowable is
69.

At 250 hertz, the measurenent was 58. The all owabl e
is approximately 63.

At 500 hertz, the measurenent was 53. The allowable
daytime woul d be 58.

At 1,000 hertz the nmeasurenent was 48. The linit
woul d be either 51 or 52. |'mnot sure fromthe chart
here.

HEARI NG OFFI CER EDVENSON:  52.
THE W TNESS: Thank you.
Sonnt ag Reporting Service, Ltd.
Post O fice Box 147

CGeneva, lllinois 60134
1-800-232-0265 FAX 708-232-4999



N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

TESTI MONY OF GREG ZAK
A (Continuing.) At 2,000 hertz, the
45. The all owabl e woul d be, | believe
MR. FELDMAN: | think it is 47
A (Continuing.) And at 4,000 hertz,
was 36, and the allowable would be --
HEARI NG OFFI CER EDVENSON:  43.
A (Continuing.) 42.
MR. FELDVAN:. 43
A (Continuing.) 43.
And then finally, at 8,000 hertz,
was 29, and the allowabl e would be 40.
BY MR FELDMVAN:
Q Thank you. Now, M. Zak, why, if
for sone conpani es an exenption fromt
st andar ds?
A Wen the regul ations were passed b
nunber of the ol der conpani es objected
t hose regul ati ons and those specific n
regul ated those conpanies. A conprom
wher eby an exenption was granted -- th
grandfat hered in so they woul dn't have
nighttine standard at that tinmne.
Q Is it fair to say that the Illino
decided that as a nmatter of public pol
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require certain conpanies -- the ones that you descri bed,
the ol der companies, to neet the nore stringent
st andar ds?
A No, that's not correct. It would be the Illinois
Pol I uti on Control Board.
Q Fair enough
Now, last time in response to the Hearing Oficer's
guestions, you went through the different frequency
poi nts and i ndi cated when, in your opinion, certain
levels found at the Pratt plant or at the Scarpino
property fromthe Pratt plant facility would be expected
to cause annoyance in certain nunbers of people.
Do you renenber that testinony?
A Yes.
Q And | asked you for a reference to a study that woul d
support your statements that particular nunmbers of people
-- you did it in general terms, | think -- would be
annoyed on the certain frequency |evels, certain decibe
| evel s at certain frequency points?
A Yes.
Q | think you told nme about a book, which | have been
handed, called by M. Harris "Handbook of Acoustica
Measurerments and Noi se Control. "
"' m handi ng you a copy of that book, which we wll
Sonnt ag Reporting Service, Ltd.
Post O fice Box 147

CGeneva, lllinois 60134
1-800-232-0265 FAX 708-232-4999



N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

169

TESTI MONY OF GREG ZAK
not mark as an exhibit.
Yes.
Is that the book that you were referring to?
One of the books.
Are you pretty fanmiliar with that book?
Vaguel y.
You are only vaguely famliar with it?

That's right.

o » O » O » O

Ckay. If | ask you to point out where in that book
there is a correlation between decibel |evels and
frequenci es and percentage of people who m ght be annoyed
at those levels, would you be able to find that in M.
Harris' book?
A | would have to check the index and probably do quite
a bit of reading to narrow it down if it's in there.
Q \Wat's your view? 1Is it in there or not?
A | don't know.
Q Wll, that was the one you told ne about.

Is there any other one that you know has it?
A Short of the documentation for passing the
regul ations back in 1973 -- and to give you a fair answer
on that, I knowit is in sone of the |larger books on
acoustics, but I'mnot absolutely sure which ones it is
in and which ones it is not in.
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Q wll, M. Zak, | wi sh you had given us the one you
thought it was in, because that's the one we pulled here.
We were unable to find any reference to the kind of
studies that you referred to last tine.

Whul d that surprise you or do you think that's maybe
because it isn't in this book?
A It doesn't surprise ne, because really the question
was -- it was the first time | have ever been asked that
question, and the work on octave band noi se and inpact on
peopl e. The documentation our agency uses was pretty
nmuch devel oped up until 1973, and we really haven't used
anything to further document since 1973.
Q You said there was sonething like 50 to 100 studies
of that nature.

Do you renenber that?
A Yes.
Q Wen you went through in response to the Hearing
Oficer's questions and indicated that you thought that a
particul ar decibel level at a certain frequency point
woul d be annoying to a significant nunber of the
popul ati on, how did you know t hat that decibel |eve
correlated with some | evel of annoyance?
A Gven the -- given the instruction not to refer to
the regulations, |I didn't refer to regul ations; but
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mental |y when the nunber exceeded the regul ations, | knew
t he dat abase was there to support that nunmber and chose
those nunbers as representative numbers that would
normal Iy annoy peopl e.

HEARI NG OFFI CER EDVENSON: Counsel , can you
identify the page nunber of your |last reference to the
transcript?

MR. FELDMAN: |'msorry. | can. |It's Page 106

HEARI NG OFFI CER EDVENSON:  Thank you.

BY MR FELDVAN:
Q So you just |ooked at the nighttinme standards, and if
the |l evel exceeded -- the level fromthe Pratt plant
exceeded the nighttime standards, you said that's a |eve
that woul d annoy a significant nunber of the popul ation;
is that right?
A That's correct.
Q Those nighttine standards being the ones that do not
apply to the Pratt plant; right?
A I'mnot totally convinced they don't apply.
Q \Well, assunming that it's an old plant and it hasn't
changed, M. Zak, then you'd agree with nme that the
nighttine standards don't apply, wouldn't you?
A Yes.
Q Did you do anything to determnine the contribution
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that the Henry Pratt nmakes to this area, to the area that
it's in?
A Could you el aborate on the question a little bit?

HEARI NG OFFI CER EDVENSON: Can you nake your
guestion nore informtive?

MR. FELDVAN: Sure, | wll try.
BY MR FELDVAN:
Q D dyou do anything to determ ne, for exanple, what

the yearly payroll was at the Pratt facility?

A No.
Q Is that relevant to a finding of nuisance?
A It is to the board, but not normally to the agency.

Q Did you do anything to determ ne whether the Henry

Pratt Conpany carried on activities of a charitable

nature --
A No.
Q ~-- or whether it was involved in comunity

activities?

No.

Are those relevant to a finding of nuisance?
Sonet i nes.

It can be rel evant?

It can be.

o » O » O

It's not always determinative, but sonetines it's
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rel evant ?
A Yes.

MR. FELDMAN: That's all the questions | have, M.
Zak. Thank you

THE W TNESS: You're wel cone.

HEARI NG OFFI CER EDVENSON: At this point | would
like to give the Scarpino sisters an opportunity to ask
M. Zak any further questions that are related to M.
Fel dman' s questi ons.

REDI RECT EXAM NATI ON
BY MS. MARGARET SCARPI NO
Q The one question | have --

HEARI NG OFFI CER EDVENSON: | f you coul d, speak up
Mar gar et .

M5. MARGARET SCARPI NO  Pardon?

HEARI NG OFFI CER EDVENSON: | f you coul d, speak up
BY MS. MARGARET SCARPI NO
Q Oh, the one question that bothers ne, when you
brought up about the fact that the noise |evel that one
day that you were over, you nentioned that you could hear
the noise as you cane up the street.

HEARI NG OFFI CER EDVENSON: Do you mnean in his car?

M5. MARGARET SCARPINO.  In his car

HEARI NG OFFI CER EDVENSON: Do you have a question
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for Geg related to that?
BY MS. MARGARET SCARPI NO
Q I'msurprised you didn't bring that out, because as |
told you, people cone over and they are amazed that --

MR. FELDVMAN: Your Honor, | have to object. It is
the sane objection we nade | ast time about out-of-court
statenments about the character of the noise.

HEARI NG OFFI CER EDVENSON: Margaret, you are
attenpting to create a context for your question, but
let's just go to Greg now then and ask himif he can talk
about the --

MS. MARGARET SCARPINO. | can't hear you

HEARI NG OFFI CER EDVENSON: Let's go to Greg now and
ask himif he can talk about that statenment that he made.

BY MS. MARGARET SCARPI NO

Q I, infact, | think it is the day you brought over
t hat nmachi ne when you cane in. | said, "Do you hear the
noi se?"

You said, "Yes, | heard it the minute | turned up
the street."”

HEARI NG OFFI CER EDVENSON: G eg.
A Yes, that's true. Wwen | -- | had the wi ndow rolled
down. | was driving very slowy and |istening.
MR FELDVMAN.  Judge, |I'msorry to interrupt.
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woul d have to object.

The issue in this case is not what M. Zak heard
when he was driving by the plant. The issue is the sound
at the Scarpino residence, and that's the only issue, and
I don't think it adds anything as to what the sound is
when you' re standing next to the building. That's not
the issue in this case, and it is not really relevant to
t hat .

HEARI NG OFFI CER EDVENSON: Okay. |I'mgoing to
sustain the objection

Do you have any ot her questions, Margaret or Sara,
at this point?

MS. SARA SCARPINO No, | don't.

MS. MARGARET SCARPING  No

HEARI NG OFFI CER EDVENSON:  Ckay.

MR FELDMAN: | have nothing further

HEARI NG OFFI CER EDVENSON: Al l right. Then | want
to thank you, M. Zak, for being a w tness.

(Wtness excused.)

HEARI NG OFFI CER EDVENSON: At this point in time,
let's go off the record and di scuss or schedule for the
day and whether or not we want to eat |unch.

Of the record.

(There foll owed a discussion outside the
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record.)
HEARI NG OFFI CER EDVENSON: W will go back on the
record.
At this point in tine, Respondent's counsel would
like to have a couple of followup questions wth
Mar gar et Scarpi no, and so, Margaret, would you pl ease be
resworn and try to respond as best you can to the
guesti ons.
(The wi tness was thereupon duly resworn.)
MARGARET SCARPI NO
re-called as a witness on behalf of the Respondent
herein, having been first duly sworn, was exani ned and
testified as foll ows:
RECROSS EXAM NATI ON
(Conti nued.)
BY Ms. VI NER
Q Is it okay if I refer to you as Margaret?
A Oh, yes.
Q | just have a few foll owup questions fromthe
testinony that you gave in July.
First, when did you first live on Cleveland in
Aur or a?
A Onh, |I've been there 70 years.
Q So 19267
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A Sonething like that.

Q And is that when your sister Sara first lived there

as wel|?
Yes.
Q Are you currently the owner of the property?
A Yes.
Q And is your sister Sara a co-owner?
A  Co-owner.
Q You are both listed on the deed?
A Unh- huh.
Q And | believe you used to work for the Aurora Police

Department; is that correct?

Uh- huh.

Wien did you retire fromthere?

1990.

Do you remenber approximtely when in 19907
January 31st.

kay.

And was Sara already retired?

Yes.

o » O » » O > O

In your testinony in July, and |'m quoting from Page
60 of the transcript fromthat date, you told me, "And
Sara took ny bedroom over before we had the recorder up
for the noise | evel because she could not sleep
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upstairs."
A Unh- huh.
Q M question for you nowis: Were do you currently
sleep in the house?
A I'mstill in the niddle bedroomon the first floor.
Q Mddle bedroomfirst floor

How | ong have you been sl eeping there?
A  Six nonths.

M5. SARA SCARPING For a long tine.
A (Continuing.) That's always been ny permanent
bedroomuntil | switched with her so she could sleep

HEARI NG OFFI CER EDVENSON:  Wbul d you resituate
yourself so you are not bl ocking nmy view

M5. VINER |'msorry.
BY M5 VI NER:
Q Could you repeat that?
A That was ny permanent bedroomuntil | switched with
her for about four nmonths, and then | went back down
t here because she preferred to be upstairs.
Q \Wich was your pernmanent bedroonf
A Downstairs, uh-huh; and | can hear the noise.
Q Okay. Let ne get this straight: Usually the many,
many years that you have been in the house, you normally
sl eep downstairs in the mddle bedroon?
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A Unh- huh.

Q And she's slept upstairs in the front bedroonf
A No, uh-uh.

Q Ckay.

A

Because there were five of us children, and that
front bedroom was used for sone of the other children.
Sara sl ept downstairs.
Q Ckay. Was Sara -- in 1991, was Sara sleeping in the
front bedroomthat faces the Pratt Conpany?
A Yes.
Q And in "92 she still was, and she continued to sleep
in that bedroomuntil approximtely six nonths ago?

THE WTNESS: It was |last winter, wasn't it?

MS. SARA SCARPI NO  Uh- huh.
A Yeah, she cane downstairs |ast winter.
BY MS. VI NER
Q But now she is back upstairs in the front bedroon®
A  Back upstairs.
Q And for a short period of time, you just sw tched
bedroons with her and you were in the front bedroom
upstai rs?
A Unh- huh.
Q GCkay. One nore question about your ownership of the
property: Wen did you becone the owners of the
Sonnt ag Reporting Service, Ltd.
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property?

MS. SARA SCARPI NO 1982
A 1981.

MS. SARA SCARPINO ' 82.

A (Continuing.) '82.

BY MS. VI NER

Q How did that cone about?

A There were three of us, and we bought ny other
sister's, who is now deceased, her share.

Q Gkay. The upstairs front bedroom the bedroom where
Sara currently sleeps and where you slept for a short
period, the one that faces the Pratt Conpany, is that
room car pet ed?

A Yes.

Q | assume you have curtains in that roonf

A Curtains and drapes for winter.

MS. SARA SCARPI NO And shades
A (Continuing.) Anything to abut the noise.

M5. VINER | think that's all | have for you.

(W tness excused.)

MS. SARA SCARPINO. My | say sonething?

HEARI NG OFFI CER EDVENSON: | don't think that
you're being asked to respond, Sara, so at this point in
time, no. But later you will have an opportunity to say
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hing further on the case.

MS. SARA SCARPINC. Al right.

181

HEARI NG OFFI CER EDVENSON: Al right. At this

intime, we will take our |unch break.

Of the record.

(Wher eupon, the hearing was

recessed until the hour

o' clock p.m)
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AFTERNOON SESSI ON
Oct ober 11, 1996
12: 45 o' clock p. m
HEARI NG OFFI CER EDVENSON: All right. W'll go
back on the record. At this point intime, we will nove
to the Respondent's case in chief.
M5. VINER W are calling M. Raj Dave fromthe
Henry Pratt Company as our first wtness.
HEARI NG OFFI CER EDVENSON: M. Dave, will you
pl ease be sworn.
(The wi tness was thereupon duly sworn.)
RAJENDRA DAVE
called as a witness on behalf of the Respondent herein
havi ng been first duly sworn, was examnined and testified
as foll ows:
DI RECT EXAM NATI ON
BY MS. VINER
Q Can you state your full nane for me, please?
A M nane is Rajendra, R a-j-e-n-d-r-a, mddle initial
M last nanme Dave. | use it Raj Dave as a short.
Q And where are you enpl oyed?
A | work for Henry Pratt Conpany.
Q And how | ong have you worked for the Henry Pratt
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Conpany?
A 1've been with Pratt for a little over 20 years.
Q Can you tell ne what your positions and
responsibilities have been since you' ve been with the
Pratt Company?
A | started with Pratt in 1976 as a new product
manuf acturing engineer. Then later on | noved on and
becanme what we call the corporate manufacturing engi neer

Under the new product manufacturing engineer, | was
kind of acting as a |liaison between engi neering and
manufacturing to introduce the product to the new
mar ket pl ace and manufacturability of it, as well as
buyi ng the equi pnent necessary for that, kind of seeing
the product go to the manufacturing process.

In the corporate manufacturing engineer's position
additional responsibilities | got over and above what |
had before was the environmental conpliance, and the
proj ect work became nore highlighted under that position

Then since 1987, | believe, | amin the present
position of manufacturing engi neer or, rather,
manuf act urer manager of manufacturing services. In this
position over and above what | already had, | have
addi tional responsibility for the plant engineer as well
as the maintenance for the Aurora plant, and that pretty
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much covers anything that pertains to manufacturing since
1976 to now.
Q Gkay. Through these positions, you would say you
have becorme very fanmiliar with the operations of the
pl ant ?
A Very nuch so. Back in 1976 when | started for the
conpany, | had to know what the plant's capabilities were
so that | can -- when I'm | ooking at a new product and
how we are going to manufacture that at the plant at that
point in time, | do have to know what the existing
capabilities were. And with all the different products,
| am pretty nuch involved, sonetines nore than what |
want to.
Q Have you been fanmiliar with the Scarpinos' conplaints
from 1991 to the present?
A Yes, | am
Q How long has the Henry Pratt Conpany operated at 401
Sout h Hi ghl and?
A Pratt bought the property froma conpany called
Equipto in 1964 -- | want to say '64, | believe, is when
the property was purchased, and the operation | believe
started in 1965.
Q Can you just generally describe for me the operations
of the plant, what you do, what you nake?
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A Henry Pratt Conpany manufactures butterfly val ves,
and these are rubber-seated butterfly val ve.

To make it very sinple to understand, it is like a
butterfly in the carburetor. It is 90 degree of
actuation. You have open position or closed position.

Q Ckay.

A We manufacture this type of valves at the Aurora

pl ant .

Q GCkay. Can you tell me what this product is used for?
A Okay. The product is used in the water handling
applications. So if | can give the illustration that,
you know, if you have a new housi ng subdivi sion going on,
t he underground water |ines that you have, some of these
val ves can be use in that application.

Your water filtration plant will have that -- the
sanme type of equi pnment, or you can neasure water
transm ssion lines, punp station, nuclear power plant or
general power plant. So these are several nunber of
applications of our products.

Q So your custoners are who then?
A CQur custoners could be Iike your |ocal plunbing
contractor who is working on the large project; fromthat
to waste water treatnment plants or nunicipalities, and
sone of the mmjor nuclear power plant facilities within
Sonnt ag Reporting Service, Ltd.
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the state, as well as we have several applications where
we are overseas, also

HEARI NG OFFI CER EDVENSON: Coul d you tell ne, for
the board's information, the range of sizes of these
butterfly val ves that you nake?

THE WTNESS: Yes. Actually, we have two plants
under Henry Pratt. W have a plant in Aurora, Illinois,
and the second plant is in Dixon, Illinois.

HEARI NG OFFI CER EDVENSON: At Aurora.

THE W TNESS: Aurora and Dixon. In Aurora we
manuf acture the valve that range fromthree inch on the
small end to 24 inch on the large end, and then the Dixon
pl ant manufactures 30 inch and | arger val ves.

HEARI NG OFFI CER EDVENSON:  Ckay.

BY MS. VI NER

Q And you' ve conducted the same type of manufacturing
process, you've made the sanme products since you began
operating at 401 Hi ghland in 19657

A That is correct.

Actual ly, Pratt had a patent on this particular type
of product line when they cane in from Chicago out to
Aurora; but the manufacturing of the butterfly is the
primary operation at the Aurora plant.

Q Can you tell ne how many people are enpl oyed at your
Sonnt ag Reporting Service, Ltd.
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Aurora plant?
A As of right now, we have 193 peopl e working at Henry
Pratt Company.
Q So what is your annual payroll, if you know?
A If | can just take a |l ook at my note, for the nost
recent 12 nonths of a payroll was 9, 281, 000.
Q GCkay. And can you tell nme what type and how much,
let's say, annually in taxes you pay at that Aurora
pl ant ?
A The property tax -- naturally we pay sinilar taxes
that nost of the industry entities would pay. The
property taxes that we pay every year is 45,000. | would
have to take a | ook at ny copy of the thing, but I
believe it's one installnment of 45, so it should be
90,000. But | will double-check, and I will let the
court know that.
Q Al right.
A The use tax, which is a sales tax that we pay, that
amounts to |ike 57,000 a year on average, and then the
ot her avenue we collect is sales tax we collect fromthe
customer on the product for State of Illinois. W have
been averagi ng about 45 to 47,000 a year
Q Has the Henry Pratt plant in Aurora ever received any
environnental type of awards?
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A Yes, we have.
Q And can you tell me what those are?
A W have received the CGovernor's award, and | have
gi ven you a copy of that.
Q Can you tell ne nore about this award? | will --
A That was a reduction or pollution prevention award
for the year of 1992.

Wth the environmental concern about the chenica
em ssi ons, we had been working on elimnation of one of
the solvents which we were using in our manufacturing
process. And our annual consunption, if | remenber
right, was close to 45 ton, and we changed the
manuf acturing process, elimnating the use of that
particul ar chemcal --

Q That was a voluntary --
A -- and it -- right. It was a voluntary reduction.
Q Actually, elimnation, conplete elinination?
A That is correct.
Q Because you were not required to do that by law, you
got this award fromthe Governor of Illinois?
A Right. This was the sixth annual Illinois Governor's
pol lution prevention award in 1992.
Q This is a copy of the award you made for me?
A That's correct. The actual award is hanging in our
Sonnt ag Reporting Service, Ltd.
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| obby of the office.
(The document was thereupon marked
Respondent's Exhibit No. 8 for

identification as of COctober 11,

1996.)
M5. VINER | would like to enter this as an
exhibit. | think it is Respondent's Exhibit 8.

M5. VINER Did you ever receive any other
envi ronnental - -
HEARI NG OFFI CER EDVENSON: |s there any objection
to the introduction of the exhibit?
MS. MARGARET SCARPING. | didn't hear you
HEARI NG OFFI CER EDVENSON: Do you have any
obj ection to the introduction of this?
M5. MARGARET SCARPINO  No, | don't.
BY MS. VI NER
Q Have you ever received any other environnental
awar ds?
A Yes. The other award that we have received also is
what | would call the US EPA's certificate of
appreciation award. That was for participating in what
they call the 3350 programthat US EPA has.
Q Can you tell nme what that is?
A  Under the 3350 program what the US EPA was | ooking
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for was the voluntary elimination of the toxic chem ca
em ssions, and we participated in that particul ar
pr ogr am
Q Ckay.
A And | have the certificate for that.
Q This is again a comendation you got fromthe United
States Environnental Protection Agency?
A That is correct.
Q Do you know what year you received this?
A That -- | would have to -- | believe it was '93. W
woul d have to go through nenory.

M5. VINER | would also like to enter this into
evi dence.

(The document was thereupon marked
Respondent's Exhibit No. 9 for
identification as of October 11
1996.)

HEARI NG OFFI CER EDVENSON: |s there any objection?

MS. MARGARET SCARPI NO. No, no objection

HEARI NG OFFI CER EDVENSON: That was Respondent's
Exhi bit No. 9?

M5. VINER  Yes.
BY MS. VI NER
Q If I can back up for a mnute, M. Dave, the nunbers
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you gave, the nunber of enployees and payroll and things
like that, have those nunmbers been fairly constant since
you have been operating? bviously, payroll probably
went up with increases in salaries?
A Right. Payroll I'msure has gone up a little bit.

But, in fact, | would venture to say in years past,
we used to enpl oy even nore people than what we have.
Under the present econom c condition, everybody has tried
to be nore efficient with their |abor, which we have done
so, too. But at one point in time, | would venture to
say that our payroll -- we may have enployed as many as
250 to 300 enpl oyees at that particular plant.
Q Oay. M. Dave, how woul d you describe the area in
Aurora where the Pratt plant is |ocated?
A | wuld say that it would be nore of an industria
type of environnent.
Q Do you know - -
A Industrial and conmmerci al
Q Do you know if the area -- the plant is in an area

that's zoned for industrial use?

Yes.
Q Andis it?
A It is industrial use.

Q How do you know t hat ?
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A It is onthe Cty of Aurora's planning conm ssion's
-- what | call a zoning book.
Q Is this that zoning book that you are referring to?
It's entitled, "Aurora, the City of Lights, 1996 zoning
map" ?
That's correct.
And the Gty planning conm ssion publishes this book?
That is right.
And can you --

It's on the --

o » O » O

Can you find the page where it shows the Aurora Henry
Pratt plant?

A Qur -- our plant is Page A21 of the map book

Q Is what | have up here on this board a copy of that
page?

A That is correct.

M5. VINER | will take that, thank you.

MR FELDMAN. Wite the nunber on it.

MS. VINER Ckay. W are going to want to enter
this when we get ready, and it will be Respondent's
Exhibit --

THE W TNESS: 10.
M5. VINER  10.
(The document was thereupon marked
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Respondent's Exhibit No. 10 for
identification as of October 11,
1996.)
BY MS. VI NER:
Q I'mgoing to ask you sone questions about this nmap.
Can you see fromover there? Do you want to nove up
her e?
A Let ne nove up.
Q As you can see -- why don't you point out to ne where
the Henry Pratt plant is on this map
A Okay. We are on the intersection of Highland and
Prairie Avenue, kind of northwest corner.
Q Ckay.
A Onthe map it is shown in green ink. | believe there
is an F on part of what is the Henry Pratt plant.
Q Can you tell me what the F --
A It indicates the factory portion of the plant, the F
Q And this part up here, is that the office area?
A Rght. The letter Oon the map is for the office,
which is primarily off of Hi ghland Avenue.
Q And just so the record is clear, we have put the F
and O designations on the nap?
A Yes.
Q And there is a highlighted parcel in yellow and
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there is an arrowwith a S
Can you tell me what property that is?
A  That property would be the Scarpinos' residence.
Q GCkay. Nowthere's a big M2 sort of north on the nap
fromthe plant, and | think north of the Scarpinos' house
that sort of enconpasses the whole area

This is a designation that was put on the map by the
zoni ng board; right?

A Correct.

Q And do you know what M 2 stands for?

A M2 is industrial, general industry type of zone.

Q Now, let's talk about sort of the general community,
t he nei ghborhood that the Pratt plant and the Scarpi nos
are in.

There is a parcel sort of belowthe M2. It's north
of Archer Avenue, north of the plant, and we've indicated
that that is an | for an industrial property.

Can you tell me if that is, in fact, an industria
property?

A Yes, it is. In fact, that building is what bel ongs
to Equi pto Conpany.
Q So when Equipto -- when Pratt Conpany bought your
current --
A Correct.
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Q -- plant from Equi pto, they just noved behind --
Correct.
-- into this space.

HEARI NG OFFI CER EDVENSON: Counsel, you are
suggesting that you put the I on that nap, but you did
not put the M2?

M5. VINER No, we did not put the M 2.

HEARI NG OFFI CER EDVENSON:  Thank you.

BY MS. VI NER
Q Just south, sort of south of the Equipto parcel then
and west of the Scarpinos' residence, it's just north of
Prairie Avenue, can you tell ne what occupies that
parcel ?
A There is another industrial property. |It's Rooney's
Ice Cream factory.
Q And we have narked that with an | for industrial?
A That's correct.
Q And across Prairie Avenue to the south, there are a
few other | designations on parcels.
Can you tell me what those parcels are?
A One of that is an assenbly plant called Anfinsen.
wWill try to remenber the spelling. | think it's
A-n-f-i-n-s-e-n Manufacturing Conpany.
Q And they are an assenbly --
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A They are an industrial conpany.

The building next to them | believe recently opened
up, but there used to be a factory to that, al so, which
woul d be just east of that property.

Q GCkay. And then just east of those two parcels we've
just discussed, where we have placed a C on that
property, can you tell ne what operates that?
A There used to be Dave's Supermarket store, which
recently closed; but it is a conmercial property.
Q GCkay. And continuing east, can you describe the next
few parcels for ne?
A Next to Dave's supermarket, or what used to be the
supermarket, is a Chinese restaurant called Nu Chung Wah
Wa-h, and it's not bad for |unch

(Laughter.)

The property next to it is a Petit's Auto Shop. It
is an auto repair shop.
Q To the east?

A Right.

The property east of that is -- it belonged to a
Markly G 1, which they recently have converted into |like
a mni storage, self-store type of facility. So it is a
conmerci al property again.

Q GCkay. That's the property on the south side of
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Prairie, basically at the corner of Prairie and Hi ghl and?
A Well, there is one nore conmercial property next to
the storage, which is a Strogen Metal, and it is a sheet
metal -- what |1'd call wholesale supply type of facility.
Q Ckay. Now we go across Prairie Avenue to the north,
and we're basically just south of the Pratt plant.

The two parcels on the corner of Prairie and
H ghl and, can you descri be what these are for me?
A Both of those are commercial property. One is
anot her auto repair shop or nuffler shop, M. Miffler
Shop, sonething like that, and the next property behind
that, which would be just south of our property line,
that property belongs to Markly G 1.
Q If we head north on Hi ghl and Avenue, basically the
east side of Highland, pretty nuch across Highland from
the Pratt facility, there is another parcel

Can you describe what that is for nme?
A That's an industrial property. |It's a contractor,
Houst on Contractor.
Q W have marked that with an | for industrial?
A That used to be Markly G l's that Houston Contractor
bought recently.
Q Sort of northeast of that property, can you tell ne
what this parcel is here?
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A Northeast of that Houston Contractor is a conpany
call ed Equi pto El ectroni c Conpany.
Q Gkay. And is that an industrial --
A That is an industrial facility, also.

HEARI NG OFFI CER EDVENSON: Counsel, at this point
could you identify the street intersection you're talking
about ?

M5. VINER Yes. W are now at the portion --

THE W TNESS: Marshall Avenue, on the east side of
Mar shal | Avenue.

BY MS. VI NER
Q And if you continue just sort of north of the
Marshal | Avenue, sort of east of Archer and north of
Marshal | Avenue, there is another parcel right there?
A Right.
Q Can you identify that?
A That's another industrial parcel, and that's called
Komar ck, K-o-ma-r-c-k.
Q They are a manufacturing conmpany?
A They are a warehouse type of facility.
Q GCkay. |If we head just northeast of that, there is
sort of a large property just straight east of Giffith
Avenue.
Do you know what is on that parcel?
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A That used to be a vendi ng nmachi ne conpany of sone
sort, which is closed down for a nunber of years, but
that is zoned also in the industrial zone.
Q So now !l think we've gone sort of a few bl ocks around
the general area of the plant and the Scarpi no house.

Can you tell me: On the Scarpino street, how nany
ot her residences on that street?

A Besides their house, there is five nore hones, so
there is a total of six hones on that street.

Q Is there any comercial or industrial property on
that street?

A Yes, there is.

Besi des the gas station on the corner of C evel and
after Prairie, there is DeBartlo Heating, | believe, and
then there is Eric Mdwest, which used to be Valley
Supply or Valley Packing, rather.

Q \Wat percentage in the neighborhood that we've gone
around in -- what percentage are residences in here?
A | wuld say that if you -- if you were to -- |'mjust
going to nake what | call a quick engineering type of
guess, and if you take the total occupancy of industry
conpared to the residence, | would say that you can
classify the area as between 85 to 90 percent industria
property with the bal ance being the residential
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HEARI NG OFFI CER EDVENSON: Are you speaking from
t he perspective of land --

THE WTNESS: Correct.

HEARI NG OFFI CER EDVENSON:  -- or units?

THE W TNESS: Square f oot age.

M5. VINER | think we are done with the map. |
would like to enter this into evidence at this tine.

HEARI NG OFFI CER EDVENSON: |s there any objection?

MS. MARGARET SCARPINO No

MS. SARA SCARPINO.  Yes, there is

What has it to do with other industry around? |'m
conpl ai ni ng about Pratt, not the other industry around
t here.

HEARI NG OFFI CER EDVENSON: Counsel, woul d you i ke
to respond?

MS5. VINER W are just trying to paint for the
board the picture of the neighborhood that you are in

MS. SARA SCARPINO. The noise is coming fromPratt
Company.

MS. VINER That's what you have alleged. W are
tying to paint what the neighborhood is.

HEARI NG OFFI CER EDVENSON: Okay. Thank you. | am
going to accept the map into evidence. That will be
Respondent's Exhi bit No. 10.
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(Respondent's Exhibit No. 10 for
identification was thereupon received into
evi dence.)

HEARI NG OFFI CER EDVENSON: O f the record.
(There foll owed a di scussi on outside the
record.)

HEARI NG OFFI CER EDVENSON: W' re back on the

record.

It's alittle hard to hear in the roomin certain
locations, and | will state again that Respondent's
Exhibits 8, 9 and 10 are now entered into evidence.

(Respondent's Exhibits Nos. 8 and 9 for
identification were thereupon received into
evi dence.)

HEARI NG OFFI CER EDVENSON: Thank you. You may

proceed.
BY MS. VI NER
Q M. Dave, we have tal ked about there are comrercia
and industrial properties surrounding the Pratt property.

Can you tell me if there's activity associated with
t hese properties?
A Can you explain what you're --
Q Are there cars that cone and go from--
A Yes, | would say so.
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Q And there's operations, manufacturing and other --
A That would be correct. That would be correct. You
know, in some formor fashion, these facilities are being
used, and there is traffic to and fromthose facilities.
Q GCkay. | believe also on this map, just if | can
refer to it one nore tine --

HEARI NG OFFI CER EDVENSON: You are referring to
Respondent's 107

M5. VINER  Yes, Respondent's Exhibit 10.
BY M5. VI NER
Q There is indicated a PL outside of the green area
that we've said is the Pratt plant?
A Unh- huh.
Q Can you tell ne what that area is?
A The PL on the map represents the parking lot for our
enpl oyees.
Q GCkay. | want to be clear that for the record.

Are you fanmiliar with a systemfor classifying

properties based on their land use as -- called the SIC
code?
A Yes, | am

Q And do you know what Henry Pratt's plant in Aurora --
what their SIC code is?
A Yes. Qur SIC code is 3494.
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Q \What does that nean?
A 3494 is used for the fabricated nmetal manufacturing
facilities or class 34 is used for that particul ar
fabricated netal manufacturing. 3494 specifically is for
the valves and fittings.
Q GCkay. Has the Pratt plant had that sanme SIC | and use
classification for the entire time from 1965 to the
present ?
A Yes, we do.
Q And that's an industrial classification?
A Yes, it is.
Q Let's talk for a minute about the allegations agai nst
Henry Pratt in this case.

Were you here for the first part of the hearing in
July?
A Yes, | was.
Q And you heard us go through the history of the
Scar pi nos' conplaints with themat that hearing; is that
right?
A That's right.
Q | think you told nme earlier you have been invol ved
and are fanmliar with the complaints from 1991 to the
present ?
A That is correct.
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Q Do you recall when specifically the first witten
conpl aint was received at Henry Pratt?
A The first conplaint came to us in March of '91
Q Gkay. Do you know if in 1991 -- are you aware if the
I1l1inois Environnental Protection Agency knew of the
Scar pi nos' conpl ai nts?
A Yes. | believe in one of those correspondence they
had copi ed Greg Zak.
Q I will actually show you -- is this the first letter
t hat she sent?

That's correct.

Q The --
A That's correct.
Q You can actually hold onto that.
Did Henry Pratt -- when they received this first
letter and understood that the Illinois Environmental

Protecti on Agency knew about the matter, did you hire a
| awyer at that tine?
A No, we did not.
Q \Wat did the conmpany do?
A W figured that, you know, as a conpany policy, we
tried to be good corporate nei ghbor

HEARI NG OFFI CER EDVENSON: The question is: \What
did the conmpany do?
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THE WTNESS: Right.

HEARI NG OFFI CER EDVENSON: Just answer the question
directly.
A (Continuing.) Gkay. Well, we tried to take sone
corrective neasures
BY MS. VI NER
Q Wll, then at sone point, | think it was in late '95,
the Scarpino sisters actually filed a conplaint with the
Pol I uti on Control Board and you are aware of that?
A That is correct.
Q And when they filed the conplaint, did you hire the
| awyers then?
A No, we did not.
Q And why not?
A Well, we were working on the problem and we thought
that we were getting close to a solution here. And at
the same time, as long as we are on the right track, we
did not see any need to get any attorneys involved at
that point in tinme.
Q So the conmpany -- this conpany's policy was to try to
work on the problem and resolve this amni cably?
A That is correct. That has been the conpany's policy.
Q So you were aware that it was M. Zak at |EPA that
knew of these conplaints?
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A That is correct.
Q D dyou have -- were you ever contacted by M. Zak
with regard to these conplaints?
A No.
Q To your know edge, was anyone at the Henry Pratt
Conpany contacted by M. Zak?
A No. W did not have any contact regarding the
subject matter with M. Zak
Q Now, in 1991 your responsibilities at the plant, |
think you said, included sort of overseeing all the
manuf acturing services; is that correct?
A That's correct.
Q And that included being responsible for equi pnent
proj ects?
A That's right, that's right.
Q \Were there any changes in operation or equipment in
March of 1991 when you received her first conplaint?
A No.
Q \Were there any major changes in equi prent or
operation prior to that tinme, let's say, six nmonths prior
to March of '91?
A No, | would say not.

We had sone equi prent, which I would call it |ike
of fice conputer type of work or -- | mean, there were
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other what | call miscellaneous type of projects, but
not hi ng maj or that would have any -- there was no mgjor
project for the plants.
Q So in your nmind, nothing major that woul d have
changed the types of sounds being emitted from--
A That's correct.
Q So that the sounds emitted fromthe plant woul d have
been of a fairly constant nature from before March of '91
until after?
A | would say, you know, yeah, that would be a fair
st at enent .

HEARI NG OFFI CER EDVENSON: Counsel, don't you mean
simlar nature?

MS. VINER  Yes, thank you
BY MS. VI NER
Q So after you received Ms. Scarpino's conplaint, did
t he conpany make nodifications in response to her
conpl ai nts?
A Yes. W tried to work on the conplaint that she had
about the -- several of the sounds.
Q And | believe those sort of the -- all the responses
that you nade over the years are outlined in a letter
that you sent to Sara Scarpi no on June 25th, '96.
believe it is the last letter in the stack |I've handed
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you. It is also a part of what's been previously marked
Respondent's Exhibit 6?
A Yeah. That is correct.
Q Ckay.
A This particular letter kind of summarizes fromthe

very beginning until that particular date of June 25th

what sort of neasures that we've -- we took.

Q Well, let's run through them sort of a history of
t hem

A ay.

Q So you received your first conplaint in '91

Can you tell me what the first response action that
t he conpany took was?
A  Well, the initial conplaint we tried to attack was
t he noi se, which she referred to as sharp droning noi se.
At that particular time we addressed by changing the
exhaust direction of one of our process equipnrent; as
wel |l as there was nention about a blast type of noise.
The bl ast type of noise required redirecting the exhaust
of f of one of the equipnment fromour side in the
baghouse, which would be a cl osed chanber, to inside the
plant into a separate apparatus and kind of contain the
noi se.
Q Didthat -- did those nodifications satisfy M.
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Scar pi no' s conpl ai nts?
A Yes. |In a phone conversation at that particul ar
point in time, she did indicate that, you know, she was
satisfied with those corrections, and things were better.
Q But then | assume that then you received anot her
conmplaint; is that right?
A Well, naturally, because this thing has gone on;
ot herwi se, we wouldn't be here.
Q Al right. So what was the next response action that
t he conpany took?
A Since then, the next thing that we tried to attack
was a circulation fan for our men's restroom area
Q And what did you do with that fan?
A And on that particular fan, initially we controlled
the operation of the particular fan during the nighttine
hours, the sl eeping hours; however, with her subsequent
conpl aint, we went and changed the fan
Q And did you replace it?
A  Yeah, we replaced the fan.
Q What did you replace it wth?
A W replaced it with another fan, which was, you know,
supposed to be quieter.
Q GCkay. And | assunme you did not satisfy her
completely at that point, either; correct?
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A That is correct.
Q And what was -- what was the next action you tried to
take to accommodat e her conpl aints?
A  Well, if I can go through -- to save the tine a
little bit, I will go through all of the different things
that we've done fromthe tine of the original conplaint
to now.
Q Ckay.
A That would kind of be a good synopsis.

But over the period of years, besides redirecting
t he exhaust in one of the equipment and this restroom fan
and the blast noise, we went and adapted a silencer on
four pieces of equipnment in the plant to minimze the
sound eni ssion out of those equipnent.

In addition to those changes, one of the equipnent,
which is a dust collector for the blasting that sits out
in our parking lot, we went and put an eight foot barrier
wal I that would be -- that would prevent the noise from
traveling in the direction of Ms. Scarpino's hone

W al so went and inplenented what | would call a
preventive nai ntenance type of a programfor that
particul ar outdoor equi pnment to make sure that it
functions the way it is supposed to and does not generate
any abnormal noi ses.
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Q And is that sort of the entirety of what the Henry
Pratt Conpany has done over the years to address the
conpl ai nts?
A Yes. That would kind of, you know, be a short
synopsi s without going into a lot of technical detail
Q Ckay. How did you know what to nodify, what pieces
of equiprment to | ook at?
A  Wll, sonme of it was | would call the in-house
engi neering type of know edge that we have; but at the
sanme tinme, sound is such a thing that -- you know, it's
kind of -- you know, you can't see anything. You are
just trying to work on some of these things.

So that's the tinme when we got help fromsone of the
consul tants, and we kind of would bring the consultant
in, talk to them explain to them-- you know, show them
Sara's letters and kind of work with the consultant and
try to attack the different sound spectrumthat she was
descri bi ng.

Q GCkay. When was the first time you retained a
consul tant?
A The first time we retain the consultant was within a
couple nonths after we had Sara's first conplaint, which
woul d be in June or so of '91
Q So it wasn't that you just retained consultants
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recently for this hearing, but you've been working with
consultants the entire --
A Yes. W have been working with consultants for the

whol e durati on.

Q | believe Ms. Scarpino in one of the letters that
we' ve introduced previously -- one of her letters to the
Pratt Conpany -- she says, "Well, | know you' ve been

doi ng work, but you do work and then the noi ses get
| ouder."

Can you tell me if there's some type of work that
you did that you thought would have nmade the noi ses
| ouder ?
A  Well, really that is the frustrating part. If you
are working with this thing over a number of years, it
gets frustrating fromthe standpoint that the inprovenent
that you nake -- when you are tal king about with some of
the experts, it's supposed to have gotten -- you know,
the situation is supposed to get better. Yet the
feedback that we got from her was that, you know, "Wel
t he equi pnent got | ouder."

And to the best of ny know edge, you know -- any
ki nd of sound attenuation equi pnent is supposed to be
i nprove the situation, not worsen it.
Q For exanple, the four silencers that you put on?
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A The four silencers we put on, correct.
Q So does that coment confuse you, that you're adding
the silencer made the equi pnent | ouder?
A Well, it was -- it was, you know, very disturbing up
to a certain extent that here we are trying to address a
probl em that she is having, and sonehow we're not nmaking
any headway.
Q GCkay. Were there other tines that maybe when you
were confused by Ms. Scarpino's conplaints?
A Yeah. | -- | would say, yes.

In fact, | don't renmenber the exact timng of it,
but | do know that, you know, at one point in tine, she
called in the night and said that there was -- the noises
were bothering her, and then the next day when we made
the contact with her she said that 15 nminutes after her
phone call, the noise suppressed and noi se went down; and
we went and checked and found out that, you know, we
hadn't done anyt hi ng.

Q You hadn't changed anyt hi ng?
A No. The operation -- the night foreman had not
changed anything in the operation, yet, you know, it --
you know, she was happy about that. So it kind of gave
us m xed signals here.
Q And in general, let's talk about this for a second.
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The sounds that the Henry Pratt Conpany enits, would
you describe themas fairly constant, at a constant
| evel ?
A Yes. | would say it's pretty much what | woul d cal
a | owfrequency, steady mechanical noise.
Q And you kept Sara and Margaret Scarpino informed of
all the actions that we've been discussing?
A  Yes. W -- that is one thing that | would say, you
know, that throughout the conversation -- that, | nean,
t hroughout this whole situation, we have been in, you
know, contact with themoff and on
There may have been several occasions, you know,

where we may not have been quick enough; but for
practical purpose, we have tried to comunicate with them
on a pretty regul ar basis.
Q Wuld you describe your conmmunication with the
Scar pi no sisters over the years about this matter -- how
woul d you describe it?
A Oh, | wuld -- | would think that they were pretty
jovial.
Q Polite conversations?
A Polite conversation.
Q How nmuch has Henry Pratt spent in response actions
that we've di scussed today?
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A Well, | cannot give you the exact nunber because up
until middle of |ast year, '95, we were not tracking any
of these expenses.
Q And what is your best estinmate?
A Best estimate? Since we started to track the
expenses from June of '95, not counting the |egal fees,
because that would really put the nunber up there,
January -- but we are about 20,000 or close to 22, 000.

(Laughter.)

And if | were to go and probably try to estimate
prior to that, | would say we should be sonmewhere between
25 and 30, 000 on the expenses.

Q The 52,000 figure does not include the consultants
fees that you have spent over the years?
A Yeah. That's what | neant, you know, that the 22,000
i ncludes the recent consulting fees; but prior to June of
'95, the consulting fees that we have spent, that is not
part of the 22, 000.
Q Gkay. Over the years, have you ever been in the
Scar pi no hone?
A Yeah; on several occasions.
Q And have you had an opportunity to, let's say, stand
on their front porch?
A Yeah, | have.
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Q And have you stood on the sidewalk in front of their
hone?
A Again, several tines, yes.
Q | want to read sonmething to you. Sara Scarpino in
her testimony at the first hearing nmade this statenent,
and this is fromPage 13 of that transcript: "The noises
are a shrill piercing" -- "the noises are a shril
pi erci ng noi se and a | oud grinding noise."

Wul d you describe -- you've been outside the plant,

you' ve stood in her hone, on her porch, on her sidewalk.

Woul d you describe the noise as a shrill piercing noise?
I -- no, | do not.

Q Wuld you describe it as a | oud grinding noise?

A Again, no.

Q How woul d you describe --

A Those -- like | described a little bit earlier, it
will be like what | call a steady, |owfrequency
nmechani cal type of noise.

Q And when you were in the Conplainant's home, did you

have to raise your voice to talk to then?

No.
Q You could converse at a normal conversational tone?
A Yes.
Q Even a low tone?
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A Yeah. W did not ever raise -- neither one of us
needed to raise our voices.
Q The same question as to the sidewal k outside their
hone closer to the Henry Pratt Conpany: Do you have to
rai se your voice to be heard to talk to sonmeone on the
sidewal k in front of her hone?
A No. The several tinmes where | have had conversation
out there with several individuals, no.
Q M. Dave, how would you characterize Henry Pratt's
relati onship to the nei ghboring conmunities?
A | would say that the general relation with the
conmunity is pretty good
Q And why do you say that?
A Well, we -- over the nunber of years that we've been
there, we haven't really had any, you know, serious
conplaints. You know, we have -- we have been good
cor por at e nei ghbor.
Q Oay. Does the plant participate in any conmunity
project or charities?
A Yes, we do.
Q And what are those?
A W have several tinmes -- at |east once a year, if not
nore than once a year, but the Aurora Blood Bank calls on
us, and we have a bl ood drive, which our enpl oyees
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participate in.

Simlarly, at Christmastine we participate in the
food drive that one of the l|ocal charitabl e organizations
S-h --

MS. SARA SCARPI NO. H-e-s-e-d, Hesed House
BY MS. VI NER
Q Wat is Hesed House?
MS. SARA SCARPINO A shelter.
A  For the people that are down on their |uck
MS. MARGARET SCARPI NO. For the honel ess
MS. SARA SCARPI NO.  For honel ess.
BY M5. VI NER
Q Nowl'dIlike to read you a statenent that Margaret
Scar pi no made at the first hearing. She said, "So they"

-- and the "they" she is referring to is Henry Pratt,

your --
HEARI NG OFFI CER EDVENSON: \Wat page?
M5. VINER I'msorry. Page 61 of that transcript.
BY M5. VI NER

Q "So they have a serious problemand we're being
crucified for it."

M. Dave, could you give me your view on that
characterization, that you and Henry Pratt Conpany have
been cruci fying these wonmen?
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A Well, | would say that you know, that would be kind
of alittle exaggeration, fromny perspective.

It isalittle frustrating that we're trying to
address the situation, and we have been working on the
problem You know, had we been taking all of her letters
and putting it aside and throwing it in the trash basket,
it would be one thing. But we have been trying to
address the problem we have been actively working on it.
So | would say crucification would be probably an over --

HEARI NG OFFI CER EDVENSON: Let the record show t hat
the statenent was nmade follow ng the Conpl ainant's cross
exani nati on by Respondent.

MS5. VINER | don't have anything further

HEARI NG OFFI CER EDVENSON: | have a coupl e of
addi ti onal questions of you, M. Dave, if you don't mnd.

THE W TNESS: Sure.

HEARI NG OFFI CER EDVENSON: They are strictly for
the purpose of clarifying the record and naking it nore
conpl et e.

EXAM NATI ON BY
HEARI NG OFFI CER EDVENSON
Q Ms. Viner referred to the letter of June 25th, 1996.
Yes.
That includes a list of things that you are invol ved
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i n doi ng?
A Right.
Q And | had sonme questions about what a couple of these
nean.
A  Sure.
Q Could you describe to nme what this one item neans
that states, "Sound pack silencer nodel"
A Yes.
Q -- "has been adapted to discharge ductwork related to
our conpressor cooling fan exhaust"? What is that?
A Okay. Wiat you have is every industrial plant,
manuf acturing plant, | should say, requires conpressed
air to operate air tools, so we have a series of
conpressors in our plant. Now, these conpressors require
cooling. As you are conpressing the air, you are
generating heat, and it requires sone nean of cooling.

This particular conpressor we're talking about here,
it's what they call the air cool conpressor. So as a
result of keeping the conmpressor cool, you have the hot
air that you are trying to exhaust. Now, what we are
doing is that when you exhaust that air outside at that
particular point in time, wthout any kind of silencer
the noi se of the conmpressor will travel through this
exhausting the hot air.
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So what we did in this particular case was we
adopted or nodified the system by adding this particul ar
nodel silencer to the exhaust to mininize the sound
em ssion fromthat equipment.
Q Gkay. Thank you.

And | had a question about the eight-foot-high noise
barrier wall that's nentioned in this letter, also.
A Correct.
Q It states that that was constructed around the dust
coll ector of the blast room

How high is the top of the dust collector of the

bl ast roon®?
A The top of the dust collector is approximtely -- I'm
going frommenory again -- 18 -- between 18 and 20 feet.

However, the equipnment that sits outside, the upper
portion -- the upper ten-foot portion of the equipnent is
just a shell where the air comes through, but on the
ground on a concrete pad is an exhaust motor or the
bl ower notor, which is the -- which is the one that
generates the majority of the noise, and so that is the
thing that we try to danpen by putting that barrier of --
Q The top of the notor --
A The top of the notor is about three foot.
HEARI NG OFFI CER EDVENSON: Ckay. Thank you.
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Then al so you stated you hired a nunber of
consul tants over the years. |'m wondering, counsel, do
we have a list of the consultants that Henry Pratt has
hired over the years, who they are, what they were
consultants in, what kind of consultants they were, when
they were hired and what their expert qualifications
wer e?

M5. VINER We have not prepared such a list,
though | believe M. Dave can answer the questions.

THE WTNESS: W can get the list for you. It's
primarily -- the primary one that we have for the
majority of the part is a conpany called Aires
Envi ronment al
BY HEARI NG OFFI CER EDVENSON
Q \Were these noise consultants?

A They are -- | will take a ook, but | believe they
have the noise and the safety and the hygiene, al
conposition of them

HEARI NG OFFI CER EDVENSON: Ckay. |If you wish to do
that, | would appreciate it. It would be in the nature
of an information order attached to the hearing report;
but I would like the details of it if -- I know you are
wanting to introduce evidence that the conmpany has
engaged in efforts with consultants. | would like to
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know who they are, exactly when they were invol ved, what
their qualifications were with respect to noi se.

THE WTNESS: W can conpile the information and
forward it to you.

HEARI NG OFFI CER EDVENSON: All right. At this
point | would like to ask the Scarpino sisters if they
have any questions for M. Dave about any of his
statements that he's nmade here now, and if you do, then
you can ask him

CROSS EXAM NATI ON

BY MS. MARGARET SCARPI NO
Q well, I wuld. It seens strange that throughout the
whol e hearing, we never heard about anything that you got
a letter fromthe Gty of Aurora, Mark Anderson about the
noise. It was addressed to M. Hermann. And his
response, M. Hermann, in a letter is that he
acknow edged the problem and he would take care of it.
But no one has brought that up

HEARI NG OFFI CER EDVENSON: Well, you can -- the
purpose at this point, Margaret, would be for you to just
ask questions about anything that he did actually say.

M5. MARGARET SCARPINO. | can't say anythi ng about
what he didn't say?

HEARI NG OFFI CER EDVENSON:  No.
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M5. MARGARET SCARPINO. | have nothing to ask.

M5. SARA SCARPING | don't have anything to say.

HEARI NG OFFI CER EDVENSON:  All right. Then is
Respondent's counsel concluded with this w tness?

M5. VINER Yes we are, thank you.

(Wtness excused.)

HEARI NG OFFI CER EDVENSON:  Thank you.

MR. FELDVAN: May we be permitted a five-mnute
break before we bring on the next w tness?

HEARI NG OFFI CER EDVENSON:  Yes. Five mnutes.

the record.

(Wher eupon, a recess was had, after which the

hearing was resuned as follows:)

HEARI NG OFFI CER EDVENSON: W wi Il go back on the

record.
MR FELDMAN: The Respondent woul d call Thomas
Thunder .
HEARI NG OFFI CER EDVENSON: M. Thunder, have a
seat, and will the wi tness please be sworn.
(The wi tness was thereupon duly sworn.)

THOMAS D. THUNDER

called as a witness on behalf of the Respondent herein,

havi ng been first duly sworn, was examni ned and testified

as follows:
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DI RECT EXAM NATI ON
BY MR. FELDMAN

Q M. Thunder, would you state your full name, for the
record, and spell your [ast nane.
A Thomas D. Thunder, just like it sounds,
T-h-u-n-d-e-r.
Q And what is your business?
A I'mprincipal audiologist and noi se consultant for
Acoustic Associates, and we are based in Pal atine,
I1'linois.

(The docunents were thereupon marked

Respondent's Exhi bits Nos. 11 through 13 for

identification as of October 11, 1996.)
BY MR. FELDMAN
Q M. Thunder, |I'm showi ng you what we've just nmarked
as Respondent's Exhibit 13, which is a little bit out of
order. | would ask you to identify that document,
pl ease.
A This is a copy of ny current resune.
Q Does that indicate your qualifications to testify in
this matter?

A Yes, it does.

MR. FELDMAN: Based on exhibit -- Respondent's
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Exhibit 13, we would ask that M. Thunder be qualified to
testify on the inplications of the noise that's been
alleged in this matter.

HEARI NG OFFI CER EDVENSON: M. Thunder is pernitted
to testify. | don't believe the qualification of expert
W tnesses is any | onger conduct ed.

BY MR FELDVAN:
Q GCkay. M. Thunder, have you reviewed the transcript
fromthe previous hearing in this case?
A 1've looked it over, yes.
Q And | saw you in the back of the room Have you been
here throughout today's proceedings?
A Yes, | have.
Q Have you reviewed the noise sanples that were taken
by M. Geg Zak, who is sitting behind you there?
A Yes, | have.
Q And have you taken certain noise sanples yourself at
t he Scarpino property?

W have.

When you say "we"

My associate and |.

A
Q
A
Q You worked with your associate?
A That's correct.

Q

Have you al so revi ewed studi es and sone of the
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scholarly literature applicable to the effect of noise on
i ndi vi dual s and popul ati ons of individual s?
A Yes.
Q You have done that in connection with this particul ar
mat t er ?
A That's correct.
Q Based on your education and your own experience in
this area and the material that you' ve just described,
have you reached a concl usion as to whether the sound
levels fromthe Pratt facility to the Scarpino property
constitute an excessive or unreasonable interference with
their use an enjoynent of this property?
A Yes, | have.
Q And what is your conclusion, sir?
A 1've concluded that all of the plant noise is indeed
audi bl e; when nonacoustic factors are taken into
consi deration, it does not represent an annoyance to the
general population and the comunity as a whol e.
Q | would Iike to circle back now and have you put on
the record a little nore about your background.

Where were you educat ed?

A | received a bachelor and nmaster's degree from
Northern Illinois University. The nmasters was in
audi ol ogy, and | conpleted postgrad work at the Illinois
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Institute of Technol ogy.
Q Do you hold any certifications in the area of
acoustics or audi ol ogy?
A | hold the certification granted by the Anmerican
Speech and Hearing Association as an audi ol ogi st and hol d
certification fromthe Institute of Noise Contro
Engi neeri ng.

Q \Wat's the acronym for that?

A I NCE

Q INCE?

A I NCE

Q \What is the field of acoustics?

A The field of acoustics is the generation,

transmi ssion, propagation and reception of sounds.
Q And is that different from an audi ol ogi st?
A An audiol ogi st focuses nore on the reception of
sounds, inpaired hearing, rehabilitation of those that
are hearing-inpaired and eval uati ng heari ng.
Q \What is the field of noise control?
A The field of noise control really is a branch of
acoustics, of professionals that tend to specialize in
assessi ng noise, the effects of noise and howto contro
t he noi se.
Q \Wich of these fields is applicable to the matter at
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hand here?
A The field of acoustics and noise is nobst applicable.
Q Have you been qualified as an expert in other matters
in this area?
A Yes, | have.
Q Have you testified in cases before?
A Yes.
Q \What are the periodicals that are typically read by
experts in this field?
A Well, if you belong to INCE as a nenber, you don't
have to be a certified nenber, but if you are an
affiliate nenber, you'll receive binonthly the journal of
the Institute of Noise Control Engineering.

Most of us belong also to the Acoustical Society of
Arerica, and for that we receive -- now, thank God, it is
on CD-ROM every nonth, as opposed to a thick journal; but
we receive that once a nonth.

Typically we'll receive noise proceedi ngs of one- or
two-day conferences that are held either here or abroad
having to do with noise and its effect.

Q Are you a certified menber of | NCE?
A Yes. Board certified menber.
Q Board certified. Wat's involved in becom ng board
certified?
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A Wiat's involved is that the individual has to have
graduated from an accredited university in an alive
field. They need to spend ei ght years obtaining

experience in the field of acoustics and noi se.

believe at the time we needed to have three -- excuse ne;
five -- letters of references of people that worked with
us that were -- two were in the field, three may not have

been in the field.

It also involves taking what's called a fundanental s
exam and then, finally, followed up with a day-Iong
pr of essi onal exani nati on.

Once you have gone through this entire process, a
board reviews the exami nation results, the letters of
references, your experience, your accreditation, your
transcripts and so forth and then they grant you board
certification.

Q You went through that process with sone success?
A Yes.
Q Are you a nenber of any other associations in this
area?
A I'ma nenber of the American Auditory Society and the
Aneri can Acadeny of Audi ol ogy, Anerican Speech and
Heari ng Associ ation, National Hearing Conservation
Associ ation. There may be one or two nore.
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Q \What is the business of Acoustic Associates Limted?
A That is a business of consultants in hearing and
noi se problens, so there is one phase of the practice
that is the audiol ogi cal phase. That's where we see
patients, evaluate their hearing, recomend
rehabilitative neasures, dispense hearing aids and so
forth.

The ot her phase is nore of a consulting phase, where
we work with conpani es, individuals, attorneys, village
boards, zoning boards, and so forth, on matters having to
do with occupational hearing |oss, conmmunity noise,
envi ronnent al noi se, product noise and audibility issues.
Q Wiich of those categories would this matter fal
into?

A The latter.

Q I lost track. VWhich latter?

A The consulting with individuals and conpani es on
assessi ng environnental noise.

Q GCkay. So this is an environmental noise issue?
A Yes, it is.

Q You said that you -- that your conmpany, anyway --
works fromtine to tine for village boards.

Have you yoursel f been enpl oyed by any governnent al
entities or organizati ons before?
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A Yes.
Q dve us sone exanples of that.
A Such as Barrington, South Elgin, Village of Wstern
Springs. There is a nunber of villages that retain us to
address noi se issues in their communities.
Q And you've al so worked for individual s?
A That's correct.
Q And in what kinds of cases or matters have you worked
for individual s?
A Individual honmeowners, community groups, park
districts, honmeowner associations and so forth.
Q How large a part of your conpany's work and your worKk
is related to solving noise problens, in other words,
finding ways to reduce the sound | evel s?
A O the environmental noise work that we do, probably
hal f of it is progressing further into a second stage of
engi neering noi se control
Q Now, in connection with this natter, you indicated a
few m nutes ago that you had done sone sanples of sound
fromthe Pratt facility at the Scarpino property; is that
right?
A That's correct.
Q Showi ng you what we've marked as Respondent's Exhi bit
11, which is a three-page docunment consisting of two
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charts, one marked chart one, the other marked chart two,
and a document entitled Henry Pratt Conpany Aurora plant
sound |l evel s at 313 C evel and, do you have that in front
of you?
A Yes, | do.
Q Wuld you describe for us what this is in connection
with, the work you've done in this matter? Let's just
start with the first page.
A Chart one shows the sound | evels that we neasured at
the sidewal k of 313 C evel and.
Q That's the Scarpino residence?
That's correct.

Q Now, you say you neasured some sound | evels.

Wien did you do that?
A That was done in the early part of Septenber.
Q Ckay. Could you describe the nmethodol ogy that you
used to generate those sanpl es?
A W generally tape-record the noise so we have nore
control over the |aboratory analysis. So to acconplish
that, we use a precision nicrophone made by Aco, A-c-o0,
coupled with a preanplifier to anplify the signals taken
fromthe nicrophone.

We send that into a power supply unit that supplies
power to the preanp and the nicrophone, and then the
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signal fromthere goes into a digital audio tape
recorder. There is a Sony tape recorder that digitizes
the signal, gives us the highest of quality recording
that is currently available. It also produces a tine
base on the recording so we know second for second when
t he sounds occur.

Once we have this tape, then we bring it back to our
| aboratory. And | should nention before when we're out
inthe field, we also use what is called a calibrator.

It is a Bruell, B-r-u-e-I-1, and Kjaer, K-j-a-e-r,
calibrator. This is a calibrator that has an accuracy of
plus or minus less than a half a decibel, where we record
a calibration tone onto the tape. It is the only way
that you can anal yze the tapes in the | aboratory

af t erwar ds

Once the tape is in the |aboratory, we run the
calibration tone recorded on the tape and adjust our
anal yzer. The anal yzer that we use is a Hew ett-Packard
dual signal analyzer that is around a 23,000 anal yzer
that breaks up the sound into the different frequency
bands and does autonatic averaging and so forth.

Q It sounds like an stereo system | would like to own.
A It is an expensive one.
Q W asked you to go out to the Scarpino property and
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to take these neasurenents; is that right?
A That's correct.
Q \Wat time of day did you take the neasurements?
A  These neasurenents here were taken at night so we
could assess nighttine levels. It was also taken at a
time when the Henry Pratt Conpany would normally take a
break around 10:00 o'clock for us to really truly assess
what the background noi se would be in the area.
Q Didyou work with anyone at the Pratt Conpany when
you t ook these measurenents?
A Raj Dave was our nmin contact person.
Q Go through the procedure you used to take the
nmeasur enents of ambi ent and what you call sound due to
t he pl ant.

My question is: 1'd like you to tell us what sound
was coming fromthe plant when you took those two
measur enents.
A I'msorry. Wat kind of sound or type of sound?
Q Let's start with the sound due to the plant alone.
A Ckay.
Q Let's start with that neasurenent. Wat is it that
you're trying to nmeasure there?
A Well, actually, in order to determine the actua
sound conming fromthe plant, it has to be differentiated
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fromthe normal background sound. So really what you're
talking is a sound that's a total sound. That would be
the plant, in addition to the background noi se.

We then assume that during that ten-minute period
M. Dave had shut off all the equi pment and turned
everything off. Even though there was sone things that
woul d normal Iy be idling, we asked himto shut that
equi prent of f as well so we can take an anbient |evel.

Q You said "I assune." You asked himto do it and he
didit?

A That's right. W essentially got our background

I evel, and we did that during 10:00 o' clock and 10: 10,
their normal ten-minute break. That's the typica

ambi ent noi se.

He then proceeded to turn on all the equi pnent and
get going. W asked himto advise us when the entire
pl ant was up and running and all the equi pment was
operating. W then were able to take neasurenents around
that period of tine as well. That would represent our
total plant noise assessnent.

W then take what 1'I1 call the quiescent background
that occurred from our measurenents and subtract that
fromthe total noise to find out just what conponent of
the noise is coming fromthe Henry Pratt Conpany, and
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that's the line on the top. That's what's represented by
that |ine.
Q The solid line; is that correct?
A That's correct.
Q Now, you said you had to subtract out what | think
you cal l ed the background noise to get a true reading
fromthe plant.

Why do you have to subtract out the reading fromthe
background noi se?
A To understand the contribution of background noise to
t he nmeasurenment. You want to nake sure when you are
maki ng your neasurenent you are assessing the noise from
the plant and not the conbination of the plant and other
ext raneous noi se in the nei ghborhood.
Q The anbient or background | evels are indicated by the
broken line; is that correct?
A That's the anbient nmeasures over that full ten-mnute
peri od.
Q Wwll, if you subtract 54 from 61, don't you end up
with something real small? Mybe | don't understand how
you subtract anbient from--
A It's difficult to for a layman to understand.

Deci bel s represent a logarithm c representation of
the noise. To put it another way, if you add 60 decibels
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and 60 decibels, in acoustics it makes 63.

Basically the idea is if the noise is within 10 dB
of the total noise you are neasuring, you can bet that
t he background noi se has sone effect on the total noise
that you're measuring. So it's just a matter of trying
to subtract that out to get a better estimate of what the
pl ant noise is.
Q Of totheright, there is -- before | get to that,
you al so have white and shaded columms at the various
octave band frequenci es.

What do those represent?
A That's just to show the current State of Illinois
daytime and nighttime [inmts.
Q \Wiere do you find those limts?
A Those are fromthe Illinois Pollution Control Board
rul es and regul ations.
Q Al right. So those are the sane regs we have been
tal ki ng about in this hearing earlier today?
A That's correct.
Q Of tothe right you have two other colums, a shaded
and an open colum and sonme ot her points with nunbers
next to them

Wiy don't you explain what those are
A  Way off to the right?
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Q Yes.
A That is what we call the A-weighted sound | evel.
These are not levels that are specifically governed or
limted by the State; but, rather, it's a |level that
allows us to get the full effect or to measure the
overall noise level, as opposed to breaking it down into
i ndi vi dual octave bands that's presented here.
Q GCkay. So the Xrelates to the A-weighted neasure of
t he anbi ent noise; is that correct?
A O the typical anmbient noise, that's correct.
Q The dianond above that, what is that?
A That represents the sound due to the plant alone
after being corrected for the qui escent anbient noise.
Q That's also A-weighted?
A That's correct.
Q And then let's take the higher, the unshaded bar.

You' ve got that indicated as Illinois daytine
limts; is that correct?
A That's correct.
Q And the shaded bar you indicate is State of Illinois
nighttine linmts; is that correct?
A That's correct.
Q \Wat's the value, the A-weighted value of the sound
associated with the Illinois nighttime [imts?
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A That would be conmparable to a 51 decibel |evel.

Q And the A-weighted neasurenent of the Pratt plant

corrected for anbient is what?

A 53 decibel s A-wei ght ed.

Q So A-weighted is -- | subtract 51 from53 and | get 2
dB?
A Yes. |In other words, 2 dB above the A-weighted

| evel

Q O the nighttinme lints?

A That's correct.

Q Howmany dB is it below the daytime linmts?

A The daytine linit is 61, so that woul d be about 8 dB

bel ow t he dayti ne.
Q And it looks like we're 4 dB higher than the anbi ent
level; is that true?

A That's correct.

HEARI NG OFFI CER EDVENSON: Excuse ne. |f | might

go back for just a monment to the nethodol ogy of your

nmeasur enent whi ch was di scussed, did you follow the

nmet hodol ogy for neasuring that's given in the State's

regul ati ons?

THE WTNESS: Yes, we did.

HEARI NG OFFI CER EDVENSON: And what was the |length

of tine, t

he span of time during which you were taking
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each of the nmeasurenents that are reflected here?

THE WTNESS: As | nentioned, the background
nmeasur enent was all of ten minutes because we don't have
the luxury of shutting the plant down for an hour

And actually, the time that this line represents
after they got all the equi pnent up and running is
probably about five mnutes as well. Because the plant
is running on a continuous basis and there is no
fluctuation of tinme, that measure can be extrapolated to
represent a full hour reference, if one w shes to do
t hat .

HEARI NG OFFI CER EDVENSON: Ckay. Thank you.

BY MR. FELDMAN
Q M. Thunder, let's go to the second page, which is
chart No. 2. It looks Iike you' ve got an additional |ine
on this chart that's |abeled | EPA maxi mum 3/18/96 at 6: 40
a.m corrected for anmbient; is that right?
A That's correct.
Q \What does that nean? What does that represent, that
line?
A That's just the line that appeared to be the maxi num
A-wei ghted | evel of the several neasurements that G eg
Zak had taken and then corrected for the anbient that
Greg had taken nore recently; and so there are five

Sonnt ag Reporting Service, Ltd.

Post O fice Box 147

CGeneva, lllinois 60134
1-800-232-0265 FAX 708-232-4999



N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

242

TESTI MONY OF THOMAS D. THUNDER
di fferent octave bands that appear here. There are
others nissing sinply because the background noi se at the
time was too high in those bands to accurately determne
what the plant noise contribution was.
Q Does that nean that the plant noise is under amnbient
at those frequency points?
A At or under.
Q And did you introduce an A-wei ghted nunber that
represents the neasurements M. Zak took on the
ri ght-hand side of chart two?
A That's correct. That's taken fromthe chart as well,
which is 54 dB
Q So on an A-weighted basis, he is a dB higher than
you; is that right?
A That's right.
Q You've listened to M. Zak's testinobny and read his
report.

Do you have an opinion on whether you're nore
accurate in assessing the sound conming fromthe Pratt
facility than he is?

A | think the instrunentation is fine. The procedures
are okay; they're just taken in different time periods.

I think we have a better handle on the background
noi se, sinply because we had the ability to shut the
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pl ant down for ten minutes, whereas he did not.

Q So to answer ny question, which one is nore accurate?
A  This one would, because we had nore control over the
paranmeters of the plant.

Q Yours?
A Yes.

Q Before we get to the last page, is there a body of
literature on the effects that sound has on individuals
in ternms of whether it causes annoyance?
A Yes, there is a body of literature on that.

Q Are you faniliar with that literature?
A Not all of it, but I'mfamliar with some of the nore
recent synopsis of that literature, yes.

Q | showed M. Zak earlier this book which we stil
haven't introduced in evidence, the Harris Handbook of
Acoustical Measurement and Noi se Contr ol

You gave nme this; right?
That's correct.

You are familiar with this book?

At $100 a book, |'mfamliar with it.

O » O >

I's there anything in here that takes specific
frequency points and decibel |evels at specific frequency
points and correlates themw th the percentage of people
who woul d be annoyed listening to that kind of a sound?
Sonntag Reporting Service, Ltd.
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A Not frequency points, per se, but they take into
consi deration the overall A-weighted |evel.
Q So they do it on an A-weighted | evel.

But do they do it on a frequency by frequency |evel ?

A No.
Q I'mshowi ng you what we've marked and handed to the
Scar pi nos earlier as Respondent's Exhibit 12. | will ask

you to identify this document.
A This is an article entitled, "Effects of noise on
people," witten by Henning E. von G erke and Kenneth
McK. Eldred, and it appeared in "Noise News
International™ in June of 1993.
Q Now, what is this article about and what is its
rel evance to this matter?
A Well, this is a docunent that goes out to all menbers
that are -- that are nenbers of the Institute of Noise
Control Engineering, as well as to nenbers around the
world that are menbers of sinmilar types of organizations
in Europe and Japan and so forth. It really is presented
here as kind of a synopsis of where we are at in the
state of analyzing noise and its effect on people.
Q And did you use the -- | notice there is a nunber of
tabl es and graphs and so forth.

Did you use the data fromthe studies in Exhibit 12
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inthis article?
A Yes, | did.
Q How did you use those studies? |If you can, point to
the specific pages that were inportant to you in the work
you did on this case.
A Well, basically it's Figure 14 as opposed to 12. |
think you had just nentioned -- we use Figure 14, which
is really a figure that shows the percent of people
annoyed as a function of what's called the day-night
aver age sound | evel

HEARI NG OFFI CER EDVENSON: M. Thunder, counsel was
referring to the respondent's exhibit nunber which is the
number assigned to the article. He would like you to
refer to the page nunber that you are |ooking at.

THE W TNESS: That woul d be Page Al.

MR FELDMAN:. Sorry it's confusing.
BY MR. FELDMAN
Q On Page 81, would you explain the rel evance of Figure
14 to this case?
A It shows the percent of people that woul d be highly
annoyed if -- not if, but if you had a neasure of
day- ni ght sound level, you could consult this chart and
determi ne the percentage of people as a whole in a
community who was annoyed -- not a specific individual
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but on a community-type basis, a group of people.
Q Are there -- in your experience and in the
literature, are there differences fromcomunity to
community in terms of how people typically react to
sound?
A That's correct.
Q Wy did those differences exist?
A Well, because unfortunately annoyance is not very
clean cut. W know that |evel, obviously, is the primary
det ermi nant of annoyance, but we al so know there is other
factors. There is acoustic and nonacoustic factors.

An acoustic factor may be the character of the sound
or duration of the sound. But there are nonacoustic
factors that are equally inportant. These factors are
based on, for exanple, the type of neighborhood that a
person lives in. |If they're in a nore industrialized
type of nei ghborhood, they would be expected to have
fewer conplaints than sonebody |iving on Lake Shore Drive
or so forth.

It also has to do with the previ ous exposure of that
conmunity toward the noise nmaker. |If that comunity had
-- if the industry has a good relationship with the
community and they are a viable part of the community as
a whole, people tend to be I ess annoyed. |If a very
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adversary type of relationship, they tend to be nore
annoyed.
Q Are there any other factors that affect whether
peopl e are annoyed, why one group of people night be
annoyed at a particular sound and not others to the sane
sound?
A There are other factors, on an individual basis; but
these are the few factors that have been studied and
anal yzed that seemto be the nost inportant nonacoustic
factors in terns of assessing annoyance.
Q You nentioned the extent to which people have a
favorable view of the facility that's causing the noise.

Does the appearance of the facility matter at all?

A It might to people, yes. That's a nonacoustic
factor, although it's not a factor that | included in ny
anal ysi s.

Q You nean in your analysis of this case?
A That's correct.
Q For background, how mi ght the visual appearance of a
particul ar noi se-maker nake a difference, not in this
case, but in sone other case?
A Wll, if it's not very well-kept and there is a |ot
of garbage out in the field, the enployees that work
there seemto have no respect for the neighbors and so
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forth, obviously people are going to be nore biased in
their response toward that noi se-maker. They're going to
be nmore highly annoyed.

On the other hand, if it is a nice |ooking building,
it's nodern, it's clean, they operate it with good
community relationships and there is a |l ot of respect of
t he enpl oyees towards residents in the area, they would

be | ess annoyed.

Q How do you as an acoustician -- do | have that term
right?
A | have been called that, yes, anpbng other things.

(Laughter.)
Q As whatever you are, an acoustician, and based on the
experience that you bring to this case, how do you factor
in those kinds of nonacoustic factors in evaluating a
particul ar noise at a particular |ocation?
A | factor it in really based on research nodels |ike
this.
Q "This," meaning what?
A The article that | have in nmy hand that sunmarizes
what these correction factors are.
Q And where in this article does it discuss how you
correct based on those nonacoustic factors?
A There is a Table 8 on Page 79 that tal ks about
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corrections to be added to the measurenents to obtain
what we call a nornalized sound.

Q Wthout going through each and every item here, if
you can, sunmarize for us what this table does and how
you used it in this case

A Well, there is a series of four different kinds of
correction factors. These are factors where the noise
that's nmeasured is actually corrected. One is what they
call a seasonal correction. Sumrer or year-around
operation would receive a correction factor of zero.

Q Oay. Wen you say "correction factor," what does it
nmean to receive a correction factor of zero or mnus
sonet hing or plus sonething?

A It's an adjustnent one way or the other in terns of
assessi ng the annoyance.

If it's a negative type of correction, for exanple,
it would mean that it would adjust it nmore to the less
annoying side. If it was a plus correction, it would
adjust it to a nore annoying type of sound.

Q The exact sanme sound | evel gets adjusted up or down
dependi ng upon --
A That's right.
Q -- these annoyance factors?
A That's right.
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Q Going now to your exhibit --
HEARI NG OFFI CER EDVENSON:  11.

BY MR FELDVAN:
Q Going nowto Exhibit 11 and | ooking at the |ast chart
that you have on that exhibit, can you explain how you
generated this table based on Respondent's Exhibit 12,
the article that you brought here today?
A Sure. Inthis table, | have four rows of
information. The first thing | would like to do is just
find out what the typical noise environment is and find
out what percentage of people I would expect to be
annoyed by living in that kind of environment.

What |'mlooking for is the increnent as a result of
a plant operating. So the first rowis an assessnment of
the typical background noise. W neasured a little of
around 49 dB

And our first entry into the chart shows a nighttine
penalty. The reason we do that is because this is at
10: 00 o' clock at night, and as Greg Zak had nentioned,
the State has different standards for night than they
have during the day, and it happens to be 10 dB. US EPA
has a correction factor. Wy do we put that there?
Noi se at night is nore annoying than noise during the
day. So we add 10 dB because that's nighttime.
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W ndow position is really the seasonal correction
that we tal ked about. W are not going to take off for
that because we expect the wi ndows to be open during good
weat her.

The residual noise |level, we have not corrected for
that obviously. Residual noise |evel basically neans
that these studies were taken where they had typica
urban residential communities, not near heavily travel ed
roads or industrial areas.

And for previous exposure, we take zero; for
character of noise we take zero. In other words, we zero
everything out for the purpose of understandi ng where is
our baseline here? W end up with a normalized nighttine
| evel of 59 dB

And then using the sane graph in here, that would
suggest that roughly 7 percent of the people in a
community woul d be annoyed with just the noise that's out
there now. That would be distant traffic and airpl anes
over head, some trucks and cars and so forth.

Q Can | ask you, without going into too rmuch det ai
here, what would be the range of percent of people
annoyed based on background noi se that you m ght
typically experience in a comunity?

Does it range from7 to accept 7.5 or can you give
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me sone sense of what range you m ght experience?
A O peopl e annoyed?
Q Yes, at a typical background noise |evel.
A | don't knowif | would have an answer for you.
haven't gone out and done social surveys nyself, if
that's what you are asking, or knocked on doors. So
rely on literature like this because this represents data
taken off of the 1,200 data points all over the world,
not just the United States.
Q Fair enough

What's the next |ine?

A To get an understanding what the State of Illinois
nighttine linits are. These lints are not neant to
protect 100 percent of the population. There are seldom
any regulatory limts that are designed to go to that
effort.

To gain an understandi ng there, we know that even
though the State doesn't limt the A-weighted | evel that
they -- the sunmated | evels of all these octave bands
turns out to be 51 decibels. W add 10 and conme up with
a normalized nighttinme of 61. That woul d suggest that 8
percent woul d be annoyed. Sonewhere around in there is
where the State basically has their guideline. It is not
protecting 100 percent of the people.
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The next row in there is what we call the intruding
noise. It is unadjusted. |If we don't take any
adjustnents for it at all. W made a neasurenments of 54
deci bels. That is not corrected for background noi se.
That's not the way the schene works here.

W neasure the background noi se and measured t he
noi se with the intruding noise. W neasured 54 dB
Again, we add our 10 dB nighttime correction. Wth no
corrections, that turns out to be a normalized nighttine
| evel of 64. On that basis, | would think that 12
percent of the people would conplain or be annoyed.

So we see that if it was just acoustic factors
al one, there woul d be annoyance there. But we know that
annoyance is not just acoustic factors; it also involves
nonacoustic factors. That's why we have the |ast row
down there, which we call intruding noise adjusted.

You take the sane neasured sound | evel, add 10 dB
penalty for nighttine, and here is where it conmes into a
little bit of trickiness. Under the residual noise
level, | gave it a zero dB correction. |If | can quote
directly out of here, zero dB residual noise |evel would
represent an urban residential community not near heavily
travel ed roads or industrial areas.

M. Dave nentioned it is kind of an industrial area,
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so really | should be giving it a mnus five correction

to be fair; but | sort of balanced that with one other

thing, and I will tell you about that in a second.
The next colum, previous exposure, | gave it a
m nus five correction factor. In other words, that would

tend to drawdown or reduce the annoyance. And | can read
for you, too. If | were to give it zero correction, that
woul d represent a comunity that's had sonme exposure to
the intruding noise, and little effort is being nade to
control the noise

I don't think that that accurately characterizes the
Henry Pratt Conpany. Instead, | believe this entry does,
and that states that the conmunity has had consi derabl e
exposure to the intruding noise and the noi se-naker's
relationship with the conmunity are good. And | believe
that to be honestly true, so | gave that a correction
factor of minus five.

Now we nmove on to the character of noise. The
character of noise is one that even the State recogni zes.
If there is a pure tone involved, it is a nore annoying
than a broadband noise that's the sanme |evel. An exanple
woul d be a whining of a fan or a screeching sound froma
belt that is slipping on a fan. These are inherently
nor e annoyi ng.
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In our analysis we found no pure tone. W found no
i mpul si ve character, neaning a punch press or somebody
bangi ng on steel with a hanmer or sonething |ike that;
but I wouldn't characterize it as just broadband noi se,
either. It is not like water falling over a waterfal
and it is just a soothing type of noise. It is really
sonewhere in between.

But to bal ance what | did with the residual noise
level, | just left it at zero. So really we have a net
correction of 59 dB normalized nighttine |evel, and that
gets us back to about 7 percent of the people annoyed.

Q And so howultimately -- the adjusted noise |eve
where you have adjusted it for these nonacoustic factors,
the noise fromthe Henry Pratt facility, how does that
conpare with typical background noise for State of
Il1linois nighttine imts in terns of capacity to annoy
peopl e?
A It would be conparable. There would be no net
change.
Q It looks tonme it is two dB below the state nighttine
limts?
A If you are looking at two dB, yes. Plus or minus two
dB is negligible. I'mwlling to state it is essentially
the sanme, that there is no statistical difference.

Sonnt ag Reporting Service, Ltd.

Post O fice Box 147

CGeneva, lllinois 60134
1-800-232-0265 FAX 708-232-4999



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

256

TESTI MONY OF THOMAS D. THUNDER
Q M. Thunder, when you were out at the plant -- excuse
me.
When you were at the Scarpino residence, did you
take some time to listen to the sound of the plant?
A Yes, | did.

Q And would you describe the sound that comes fromthe

Henry Pratt facility as a loud -- excuse me -- as a
shrill piercing noise?
A | would not characterize it at that tine when | was

out there, no.

Q How about a loud grinding noise? Wuld you
characterize the plant as enmitting a | oud grinding noise?
A  No. | wouldn't characterize it that way, either.

Q Didyou notice a difference or is there a difference
in the sound that cones fromthat plant if it's shut down
versus when it's running?

A (Oh, yes.

Q And can you audi bly hear that difference?

A You can audibly hear that.

But audi bility does not equate to annoyance.
Audibility is a necessary condition for annoyance, but
not sufficient.

Q If soneone said that the sound fromthe plant
continues at the sane | evel when the plant is shut down
Sonntag Reporting Service, Ltd.
Post O fice Box 147

CGeneva, lllinois 60134
1-800-232-0265 FAX 708-232-4999



N

o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

257

TESTI MONY OF THOVAS D. THUNDER
as when it's up, how would you eval uate that?
A | would find that perplexing. | don't understand if
the plant was shut down how the noi se could continue.
Q \Wat about if soneone described the plant as a shril
pi ercing noise or a loud grinding noise? How would you
eval uate that person's ability to accurately characterize
the sound fromthat plant?
A | don't know what was heard because that's not how
woul d characterize it, and the measurements that were
made spectrally wouldn't suggest that it was that kind of
noi se, either.
Q Interns of the opinion that you started out with
when we first started talking with you today, how do the
annoyance factors and the adjustnments for nonacoustic
factors relate to your opinion that the Pratt facility
does not cause an unreasonable interference with the use
and enj oynent of the Scarpino residence?
A If | look at it as a group-w de statistical measure,

I would say it would not conclude an unreasonabl e

annoyance.
MR FELDMAN. Okay. | have no further questions.
HEARI NG OFFI CER EDVENSON: | have just one question
for you.

EXAM NATI ON
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BY HEARI NG OFFI CER EDVENSON
Q The tables indicate that the sound | evels were taken
at 313 Ceveland, and can you tell nme a little nore
specifically exactly where you were in relation to the
resi dence and how you were situated with respect to the
resi dence during the testing?
A Sure. W had the luxury of a nice day, a nice
eveni ng, and we situated the m crophone and recording
equi prent on the sidewal k right out in front of the
house. That's a fairly close proxinmity to the property
line. |'massunming that would be a close proximty to
it.

And so | ooking across fromthe house in a
sout hwesterly direction then, we could see the plant,
coul d hear the plant, and we recorded the plant.
Q Al right. And your equipnent was at approxi mately
your hei ght?
A Yes. It's normally supposed to be around ear height
is what you are really |ooking for, but you are situated
usual ly five, five and a half feet high
HEARI NG OFFI CER EDVENSON: Ckay. Thank you. At
this point intime, I'd like to give the Scarpino sisters
an opportunity to ask M. Thunder any questions that they
mght like to ask himthat are related to the statenents
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that he has made here today, if you have anything you'd
like to ask.

M5. MARGARET SCARPINO. | have no questions

MS. SARA SCARPINO  No.

HEARI NG OFFI CER EDVENSON: Okay. All right. Then
Respondent's counsel is finished with this w tness?

MR. FELDVAN:  Yes.

(Wtness excused.)

HEARI NG OFFI CER EDVENSON: Does that conclude the
W t nesses that you will call?

MR FELDMAN:  Yes, that concl udes our w tnesses.

HEARI NG OFFI CER EDVENSON:  All right. At this tinme
then we will entertain closing statements if the parties
would like to make closing statenents, and let's start
with -- I"'msorry. Do you have some other things?

MR FELDMAN: | do. | apologize for not handing
this up earlier.

HEARI NG OFFI CER EDVENSON:  Well, first, we have
Respondent's 11, 12 and 13, and is there any objection to
the introduction of these into evidence?

MS. SARA SCARPI NO. No, no objection.

MS. MARGARET SCARPI NO. No objection

HEARI NG OFFI CER EDVENSON: Al l right. Then
Respondent's 11, 12 and 13 will be entered into evidence.
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(Respondent's Exhibits Nos. 11
through 13 for identification were
t her eupon received into evidence.)

MR. FELDMAN:  Your Honor, the only other thing we
wanted to provide the court is a memorandum This wll
relate to the closing statenment that we intend to make
here. It's a menorandum

| have al ready handed a copy to the Scarpinos. This
i s discussing the standard of nuisance in the State of
Illinois with cases backing it up

HEARI NG OFFI CER EDVENSON:  All right. Is this
being filed with the board or just filed with nme?

MR FELDMAN: | would just ask that it be put in
the record of this case. It's in the nature of a |l ega
menor andum wi th cases behind it.

HEARI NG OFFI CER EDVENSON: | think what | would
like to do then is accept it as a filing and file it with
the board. | will file it with the board then when | get
back to the board' s offices next week.

MR. FELDVAN: Ckay.

HEARI NG OFFI CER EDVENSON:  And have the
Conpl ai nants been given a copy of the menorandun?

MR. FELDVAN:  Yes.

HEARI NG OFFI CER EDVENSON:  All right. At this tine
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then let's entertain any closing remarks of the parties.
Margaret or Sara, is there anything further would
you like to say at this point in tine?

M5. MARGARET SCARPINO  No, | don't have anything
Do you have anything to say?

MS. SARA SCARPINO. Yes. | want to bear out that
this noise is not nmy inmagination; that it has been going
on since 1991. And no matter what they have tried, the
noi se still exists. Wat else can | say?

HEARI NG OFFI CER EDVENSON: All right. Thank you
very much.

M. Feldman or Ms. Viner, would you |like to nake any
cl osing remarks?

MR FELDMAN:  Yes, thank you

Your Honor and the Pollution Control Board, | take
seriously -- and | think Henry Pratt takes seriously --
the statenent of Ms. Scarpino that the sound exists and
that it continues to exist and it has existed since 1991

The issue before this board, however, is whether the
noi se or the sound that is enmitted fromthe Henry Pratt
facility and reaches the Scarpino residence constitutes
an unreasonable interference with the use and enjoynent
of their property. That is the nuisance standard.

And | have a great deal of respect for the Scarpinos
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in conming in here and making their claimbefore this
board. | certainly have found themto be worthy
opponent s.

But the board has to ook at this case as a |l ega
matter. This is a nuisance case, and there are objective
| egal standards that the board has to look at in
det ermi ni ng whet her the sounds that goes onto that
property, though it may be audi ble, constitutes a
reasonabl e -- an unreasonable interference with their use
and enj oynent.

Those factors are set out in the nenorandum that we
just provided. They cone from nany cases, one in
particular fromthe DeSuza matter, a 1996 matter before
the Pollution Control Board, where the board gave five
different factors: The character and degree of injury or
interference with the protection of health, genera
wel fare and physical property of the people. Mere
trifling annoyance or disconfort is not nuisance.

Anot her factor is the social and economnic val ues of
the pollution source. Another one is the suitability or
unsuitability of the pollution source in the area,

i ncl udi ng the question of priority.

And the last two are technical practicability and

economni ¢ reasonabl eness of reducing or elimnating the
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sound and evi dence of conpliance by the sound's source.

I think each of these factors weigh in favor of
Henry Pratt in this case and argue strongly in favor of a
finding of no liability here.

The DeSuza case, |ooking at the first factor, says
testimony to the effect that the sound constitutes an
interference solely because it can be heard is
insufficient to support a finding beyond trifling
i nterference, petty annoyance or mnor disconfort.

What's the evidence that we have in this case? The
sound didn't start in 1991; the conplaint started in
1991. But this facility has been operating since 1965.

M. Dave testified uncontroverted that the sound
fromthis plant has been basically the same during that
entire period. It is an industrial facility, and it
emits sound; there is no question about that. It has
done that since 1965.

So for sonmething like 25, 26 years, the Scarpi nos
did not conplain about this sound, did not voice any kind
of conplaint to the Pratt plant --

MS. SARA SCARPI NO. Excuse nme. In 1977 and 1978
wote to Pratt about the noise. Now, at that tine EPAin
Maywood t ook care of it.

HEARI NG OFFI CER EDVENSON: Thank you, Sara. You
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may conti nue.

MR. FELDVAN: Al right. | would just say |'m not
aware of what that docunment is. |If there is some kind of
a report in 1975, | think we should see it. But in any

event, maybe there was one in 1975 that |'m not aware of.
MS. SARA SCARPINO '77, '78
MR. FELDVAN: Okay. For 26 years we have one
complaint. | will take Ms. Scarpino at her word. And
not hi ng happens until 1991

Even from 1991 to 1996, the conplaints have to be
described as erratic. They go on for a period of tinme,
and then there's nothing for a period of nonths, alnobst a
period of a year.

The Scarpinos say that they have been unable to
sleep fromthe sound fromthe plant. You have to ask,
"Wy were you able to sleep for 26 years, except maybe
for this time in 1978?"

There is lots of evidence in this record that this
is a situation of a heightened or excessive sensibility,
rather than an objectively unreasonable interference with
the use and enjoynent of the property. That comes from
t he Scarpi nos' own testinobny, which is, at best, erratic.

And it also cones from M. Thunder's testinony about
what the sound really nmeans. He didn't just, in a
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fashion like M. Zak did, go fromthe night standards to
a statenent of unreasonabl e annoyance. He went in and
actually | ooked at the nonacoustic factors that exist in
this area.

I won't pull out the exhibit, but we produced a map
whi ch showed that this place. This area is |loaded with
industrial facilities, comrercial, industrial facilities
that have a great deal of activity going on. This is not
a quiet residential area. |It's not sonething that
existed -- it is out in the country, but it is not a
qui et area on any estinmation.

And so even if the Pratt plant weren't there, there
is a certain high level of activity around this -- around
t he Scarpino home that would exist there even if the
Pratt plant weren't in existence. That's a |level that
they have to put up with on a daily basis. It may be
causing their problem | don't know.

Mar gar et Scarpi no descri bes the noise as a shril
pi ercing noise and | oud grinding noise. There is no
Wi t ness, including M. Zak, who supports that. Every
wi t ness who we've read that statement to says, "I
woul dn't describe it as a shrill piercing noise or a |loud
grindi ng noise. "

What we are tal king about is something froma
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di stance, a nechanical sound froma plant that is severa
hundred feet away; not a |loud piercing noise, not a |oud
grindi ng noi se.

What does that nmean? |If they are giving that kind
of a characterization, does that indicate that there is
some exaggeration going on here? Respectfully, | think
there is.

W al so have testinmony that you can carry on a
conversation in the front yard; that wind can, to some
extent, drowned out the sound fromthe plant.

Ms. Scarpino -- | think Sara -- said the plant is
never silent, even when it's not operating. That doesn't
make any sense. Actually, that remark didn't make sense
to ne when | first heard it; but the nore | thought about
it, it seens to me there may be sone basis to it. This
is, as we said, an industrial area.

And t he background |evels that M. Thunder took, the
background | evels M. Zak took, for that matter, show
that this is -- just the background anbi ent noise is
annoying. It's not silent. |It's not the Grand Canyon.

Some 7 percent of the popul ation, according to the
nunmbers that M. Thunder pointed out, woul d be annoyed if
Pratt weren't even in operation. |If the nighttime limts
were -- if there were sounds at the Illinois nighttine
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limts, 8 percent of the people would be bothered.

So there is a certain percentage of the popul ation
that's going to have a problemwith this area, even
wi t hout Henry Pratt.

If you add in the -- if you take account of the
nonacoustic factors, as M. Thunder did, the sound comni ng
fromthis plant is no different fromthe nighttine
standards or the background levels. And, you have to
take into account those factors.

M. Zak's approach of conparing a nunber with
basically the nighttime limits is just not fair. This is
not -- this is a busy area. This is an industrial area,
and you have to take that into account. O herw se, you
are maki ng unreasonabl e expectations into | aw.

I would like to coment on M. Zak's use of the
nighttine standards. |It's very clear -- and he, | think,
acknow edged -- that the State of Illinois, the Pollution
Control Board when it enacted the nighttinme linmts gave
conpani es who had been in existence for a certain period
of time an exenption fromthose linmts. The evidence is
that this conpany has been in the same place, done the
same kind of operations for all that tinme, and,
therefore, qualifies for that exenption.

What M. Zak has done is to conpare the specific
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frequency points and decibel levels with the nighttinme
limts, and every tine the factory is over the nighttine
limts at the Scarpino property, he says that would
constitute an annoyance to a reasonably | arge percentage
of the popul ation. Wat he has does is weed out of

exi stence, in one fell swoop, the exenption fromthe

ni ghtti ne standards.

If you have a nuisance standard that is satisfied
every time you have the nighttime linmts, what's the use
of the exenption? You brought the limts back in through
the back door. Any tinme you exceed the nighttime linmits
with an exenption, his analysis wites it off the table.

| think there are other indications that the
Scarpinos are overreacting to this statenment that the
conpany is crucifying or has crucified them It just is
not borne out.

M. Dave testified at |ength about the effort that
the conpany has gone to to try to resolve the problem
voluntarily. 1t doesn't run out and hire |l awers. They
spent $25,000 or thereabouts to try to deal with the
problem M. Zak was unaware of any of that. And yet
the conpany did. It went out imrediately and hired a
consultant to try to deal with it, and we will provide
the board with sone nore infornmation on that.
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I think there is a fair amount of evidence in the
record that perhaps M. Zak's own involvenent in this
case may have exacerbated the problem He comes up with
aletter in May of this year that says the conpany
exceeds the applicable Iinmts. It doesn't. And he
acknow edged that if you tell people who are beginning to
concentrate on a problemthat there is a | egal issue
i nvolved, it's going to be magnified in their mnds, and
I think that's common sense; | think it nade a difference
her e.

| would also Iike to point out that if we're
concerned -- and |I think we should be -- wi th whether the
Scarpinos' sleep is affected at night, we shouldn't be
| ooking at the level -- the sound |levels that exist at
the screen of Ms. Scarpino's bedroom because her ear is
not at the screen. She is sleeping inside the room and
as M. Zak acknow edged, there is going to be sone
reduction in the sound | evel fromthe screen where he
took the neasurenments or where she took the nmeasurements
to where she is sleeping. Hi s analysis that these
particul ar | evels would cause or m ght cause sleep
di sturbance doesn't really apply because the Scarpi nos
are not sleeping at the screen. sleeping They're in
their beds inside the room
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And | think it's interesting and inportant to note
that the neasurenents that Sara took, although the
instructions were to take it when it is nost annoyi ng,
those didn't occur in the mddle of the night. The
allegation is -- or one of the allegations is, "I can't
sleep at night," and yet the measurenents are taken
around 10: 00 to 10:15, 10:30 and 5:30, 6:30, 7:30 up
until 9:00 o'clock in the norning.

Those are not tines when people are unable to sleep
That's before you go to bed at night and when you wake up
in the norning they are taking levels. | think that's
i nconsistent with their claimhere their sleep is being
di st ur bed.

So you have a State investigator who is obviously
qualified, who | think nay be bolstering, as he put it,
bol stering a nui sance case rather than anal yzi ng and
obj ectively evaluating whether there is really a nuisance
here and maybe trying to cal m peopl e down and pronote
tol erance rather than running every claimthrough the
Pol I uti on Control Board.

The second factor has to do with the social and
economni ¢ val ue of the pollution source. There is really
no di spute about that in this case. The Henry Pratt
Conpany enpl oys 200 people, at tinmes 400 people; $9.3
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mllion in payroll every year that it pays out. 200
people come to work in that plant every single day.

The conpany is a very good neighbor. It engaged in
charitable activities; awards fromthe US EPA and
Il'linois EPA for environnmental concerns.

And | think it showed a | ot of consideration and
courtesy to the Scarpinos in this matter. It didn't dig
inits heels when it got this conplaint and say, "Prove
it. Go to court and prove it." It went out and hired
consultants and tried to fix the problemvoluntarily.
Lawyers were only brought into this case as the matter
was nearing hearing.

Is the Pratt plant suitable or unsuitable to the
area? Well, the area is zoned industrial; and as M.
Dave showed, it is very consistent with the surrounding
i ndustry and the conmercial nature of this area

And I'd like to mention the issue of priority. The
Scar pi nos have lived -- Sara and Margaret have lived --
in this house for sone 70 years. They cane into
ownership of it, however, in 19 -- | think it was 1980 --

MS. VINER ' 69.

MR. FELDVAN: Which was after the Henry Pratt
Conpany cane to own the facility. Froma technical point
of view, Henry Pratt has priority froma |egal point of
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view. Henry Pratt has priority.

M5. SARA SCARPINO Excuse nme. Qur fanmily owned
that house before Pratt came on the scene, the Scarpino
famly.

MR. FELDVMAN: kay. In any event, these two --

HEARI NG OFFI CER EDVENSON:  Your point was that the
Pratt Conpany was in operation before the sisters --

MR. FELDVAN: Cane to own the property.

HEARI NG OFFI CER EDVENSON: -- cane to own the
property solely?

MR. FELDVMAN. Right.

And | believe that --

MS. MARGARET SCARPING We owned it. M fanmily
owned it in 1945.

HEARI NG OFFI CER EDVENSON: Ckay. You can proceed.

MR FELDMAN: | think there is another reason to
give Pratt the priority here, and | think the | ega
reason is there, and | think that ought to be accepted.

But | also think there is another reason to give
Pratt priority. For 26 years, except for this one
instance in '78, which | haven't seen anything on the
record -- for 26 years the Scarpinos didn't conplain
about the noise conming fromthe Pratt Conpany. The plant
was in operation during that tinme, essentially the sane
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then as it is today and every year in between, and there
were no conpl aints.

Priority is really a question of settled
expectations. |If you are in an area, used to a certain
activity, soneone who comes into that area |ater
shoul dn't be able to oust you fromit and tell you to
stop doing it. That's because you have a right to expect
that you can continue to do what you've been doing in the
past .

Well, | think the fact that this plant went on for
26 years without conplaint gives Pratt that priority,
even if technically it's not entitled to it from
ownership. And | think there is a good argument that it
is entitled to it froma technical |egal point of view

HEARI NG OFFI CER EDVENSON: You are referring to a
conmi ng-to-a- nui sance type of argunent?
MR. FELDVAN: Correct.

The fourth and fifth factors relate to the technica
practicability and reasonabl eness of reducing the sound
source and evi dence of conpliance by the sound source.
Well, both of those also weigh in Pratt's favor.

Qoviously, Henry Pratt, fromthe testi nobny of M.
Dave, made significant efforts, spent over $20,000 to try
to reduce the sound. It's done a lot of technical things
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to try to cut down the noise, not sitting back and
saying, "Well, prove there is a violation."

The conpany went out and tried to do it and tried to
reduce the sound and spent a lot of nobney doing it. It
doesn't seemto have satisfied the Scarpinos. So to that
extent, it seens to ne that maybe a technical fix is
i mpossible, at least with respect to them

I think that the conpany has nade efforts and has
reduced the sound, and that was the testinony that was
introduced into this record, and that shows that the
conpany is attenpting conpliance, and that's a factor.

So we're left with a situation where there is no
violation of the applicable standards, where there is a
good deal of evidence of an excessive sensitivity to the
sound, based in part on the fact that for 26 years
not hing -- no conplaints were voi ced.

The fact that this plant is a strong contributor to
the I ocal econony and is a good nei ghbor and has made
every effort -- | think this is a case where the parties
shoul d have been trying to deal w th each other
voluntarily. This is not a legal dispute in ny way of
looking at it. | think that not every issue between two
nei ghbors has to be -- to becone a liability case. |
think that we're in a liability case, so we have to
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decide on it at this point. But the factors, the
nui sance factors and DeSuza and other Pollution Contro
Board cases clearly show this is not an unreasonabl e
interference with the use and enjoynment of the property.
So we ask the board to issue a finding of
nonliability in this case.
HEARI NG OFFI CER EDVENSON: Ckay. Thank you very
nmuch.
All right. W will close the hearing at this tine.
For the record, | have identified no issues of wtness
credibility in this case
The parties will not be subnmitting briefs, and the
transcript of this proceeding will be received by the
clerk of the board in approximately eight working days.
At that time | will prepare a report of the hearing,
which will be sent to parties and filed with the clerk.
Fol I owi ng the closing of the record, the board will
be reviewing all of the materials subnmitted before they
make their decision.
Thi s concludes our hearing for today. Thank you for
your attendance and cooperation in our process.
MS5. VINER WIIl you just send us a copy then?
THE NOTARY: Sure.
(Which were all of the proceedi ngs
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had in the above-entitled matter,

adjourning at 2:58 p.m)
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STATE OF ILLINO S )
SS.
COUNTY OF DE KALB )

I, Linda D. Hansen, Certified Shorthand
Reporter No. 84-3927, Registered Professional Reporter, a
Notary Public in and for the County of DeKalb, State of
Il1linois, do hereby certify that | reported in shorthand
the proceedings had in the above-entitled matter and that
the foregoing is a true, correct and conplete transcri pt
of my shorthand notes so taken as aforesaid.

I N TESTI MONY WHEREOF | have hereunto set ny
hand and affixed nmy notarial seal this day of

, A.D. 1996.

Not ary Public

My Conmi ssi on Expires
January 6, 1998.
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