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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD gTaTE OF ILLINOIS
Pollution Control Board

IN THE MATTER OF:

RO1-13
(Rulemaking — Water)

REVISION TO ANTIDEGRADATION RULES:
35 ILL. ADM. CODE 302.105, 303.205,
303.206, and 106.990 — 106.995

COMMENTS OF THE CHEMICAL INDUSTRY COUNCIL OF ILLINOIS

NOW COMES the CHEMICAL INDUSTRY COUNCIL OF ILLINOIS (CICI) through
its Regulatory Affairs Director, Christie M. Bianco, aﬁd hereby submits the following comments
relating to the above-referenced matter.

CICI is a not-for-profit, statewide association that represents 189 corporations, over one
hundred of which are chemical firms who manufacture, blend, distribute and sell chemicals. The
chemical industry in the state of Illinois ranks third in the United States in chemical exports,
fourth in value of chemical shipments and maintains more than 62,000 employees.

CICI appreciates the opportunity to comment on the Illinois Environmental Protection
Agency’s (Agency) Antidegradation proposal and the process the Agency used to draft and
promulgate the proposal. As members of the regulated community we welcomed the opportunity
to participate in a workgroup, established by the Agency in 1998, to address antidegradation
issues. CICI members contributed to the process and played a key role in many of the
enhancements and modifications to the Agency’s original proposal.

CICI has worked closely with the Illinois Environmental Regulatory Group (IERG)
throughout this rulemaking process and together both groups submitted comments, in January
2000, to the Agency’s antidegradation proposal (a copy of those comments are attached). We

have reviewed and endorse the comments submitted by IERG on March 19, 2001. We also



endorse IERG’s proposed revisions to the Agency’s proposal that were submitted as part of their
pre-filed testimony at the February 6, 2001, Illinois Pollution Control Board (Board) hearing.

In the past, we have stated our belief that the current procedures utilized by the Agency to
make a;itidegradation determinations are technically sound, legally sufﬁcieht and condu(;ted ina
manner consistent with the intent of Federal and State laws and regulations. We also stated that
if such procedures fall short in any manner, it is in the area of public disclosure and Outstanding
Resource Water (ORW) designation procedures. CICI still holds this position.

The process for drafting the Agency’s proposal has been an open and inclusive one. We
thank the Agency for their efforts and would like to take this opportunity to identify portions of
the Agency’s proposal that are of concern to CICI and its member companies. The following
issues will be addressed in these comments:

* The language in the Agency’s proposal is ambiguous as to which kind of permit actions
trigger an antidegradation review;

e The Agency’s omission of a significance test to determine the need for a comprehensive
antidegradation review;

e The Agency’s exclusion of any kind of de minimis exgmption;

o [llinois Department of Natural Resources’ proposal to designate four streams as ORWs
and the importance of a clear procedure for designating an ORW.

Clarification

Our first area of concern is the language the Agency uses, or does not use, to describe
which increases in pollutant loading trigger antidegradation review. Section 302.105 of the
Agency’s proposal uses the phrase, “any proposed increase in pollutant loading subject to an
NPDES permit or CWA Section 401 certification,” as the qualifier. We would like to clarify the

intent of the Agency to mean only proposed increases in pollutant loading, which are above a
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currently permitted or authorized level, would be subject to antidegradation review. At the first
Pollution Control Board hearing, held on November 17, 2000, Toby Frevert was asked to clarify
the Agency’s intent. In response to a question Mr. Frevert stated, “...the antidegradation review
would not come into place unless you filed an application for an increase over and above those
levels that are already authorized in your permit” (Frevert Testimony, November 17, 2000, Tr.
46). CICI supports this clarification.

Significance Determination

One issue the Agency and environmental groups have expressed concern over is the ever-
increasing burden on the Agency’s staff and resources. It is exactly for this reason the Pollution
Control Board should endorse the concept of a significance test to determine whether a
comprehensive antidegradation review is necessary. This in no way suggests that some increases
in loadings should not receive any kind of review by the Agency.

CICI members worked closely with IERG and were instrumental in drafting the
significance determination provisions reflected in Section 302.105(c)(2) of the proposed
revisions IERG submitted to the Board on January 18, 2001.

These revisions would require applicants seeking a significance determination to provide
the Agency with information (nature of the proposed discharge, quality and characteristics of the
receiving water, etc.) necessary to make the determination. It also allows the Agency to utilize
any relevant information or resources they might have, including data, reports, and experience
with similar scenarios. After thoroughly reviewing the information, if the Agency determines
that the proposed increase in loading or activity would not have a significant impact on the
overall water quality or existing uses of the receiving water, then no further review is required.
However, if the Agency determines the increase would have é significant impact on the receiving

water, they would conduct a further, more in-depth review of the application. This process saves



the Agency time and resources by allowing them to focus their attention on applications that
propose increased loadings or activities that have a considerable impact on water quality.

Like the Agency, time and resources are at a premium for many businesses. The current
language requires an applicant of an NPDES permit or a Section 401 certification to provide
volumes of information, including social and economic data that may be unnecessary for the
Agency to conduct a thorough review. Having the option to determine, up front, whether the
proposed increase will have a significant impact on the quality of the receiving water is crucial.

De Minimis Exception

CICI has always supported a de minimis exception in the antidegradation rule and
endorses the de minimis exception included in Section 302.105(d)(12) of IERG’s proposed
revisions. The language states that “an increase in pollutant loading that results in a lowering of
quality that is less than a de minimis lowering of water quality...shall not be subject to a further
antidegradation assessment...” It goes on to state that a “de minimis lowering of water quality”
occurs if the proposed increase in mass discharged is less than 10% of the unusedloading
capacity and then explains how to calculate the increase in mass discharged. This language is
very comparable to language proposed by U.S. Environmental Protection Agency (USEPA) in its
40 CFR Parts 122 et al. Water Quality Guidance for the Greét Lakes System and Correction:
Proposed Rules (Fed. Register, Volume 58, Number 72, April 16, 1993) and provisions used by
other USEPA Region V states.

If the information were available to make the de minimis determination, it would save the
Agency from spending unnecessary time and resources on reviewing an antidegradation
demonstration. We acknowledge that not every situation will qualify for a de minimis

determination. However, where the information is available, it should be a viable option to an

antidegradation application.



Some have argued that allowing an arbitrary percentage increase is not scientific. In their

proposed Water Quality Guidance, USEPA states:

...the 10 percent value chosen as a threshold represents a reasonable balance between the
need of the regulatory agencies to limit the number of actions involving non-BCCs that
are subjected to the detailed antidegradation demonstration requirements and the need to
protect and maintain water quality.

We support this argument and ask the Board to consider including the proposed de minimis

language in its final decision.

Hlinois Department of Natural Resources’ Proposal

A final issue of concern is the eleventh hour proposal by the Illinois Department of
Natural Resources (IDNR) to designate four streams as Ouistanding Resource Waters (ORW5s)
and to identify 41 additional streams and stream segments for future ORW listing.

Two groups (Illinois Environmental Regulétory Group and Illinois Steel Group) filed
motions to strike the testimony, first introduced as pre-filed testimony at the Board’s final public
antidegradation hearing. The groups argued that the purpose of rulemaking proceeding
underway was to establish the procedural rules by which the Board will designate ORWs. The
reasoning is clear: since the procedural regulations are not yet in place, it is premature for the
IDNR to request designation of specific water bodies.

CICI agrees with this argument and thanks the Board for their decision not to designate
the waters bodies at this time.

In terms of how ORW designation fits in with this préposed rulemaking, it is important to
recognize the tremendous social, environmental and economic impacts ORW designation would
have on a given water body’s existing and future uses. An ORW designation not only affects the

water body; it also poses major implications for property owners adjacent to the water body.



Therefore, it is imperative that any final rules specify what information a person seeking an
ORW designation must submit in support of the designation and make the petitioner of an ORW
designation responsible for assuring that property owner’s rights are not compromised without
considering all relevant information.

Mr. Frevert repeatedly testified that the Agency would not require more information than
necessary in a permit application or require a full review where it is not necessary. It is
extremely doubtful, however, that the proposed rules give the Agency authority to require less
than a full antidegradation review, including full consideration of alternatives. Moreover, it is
not clear that the Board would have the authority to affirm an Agency decision based on less
than a complete application and review, in the event of a third party appeal. Only through
amendments as proposed by IERG and supported by these comments will the Agency be
authorized and required to consider such application; and the Board be given standards by which
to review the Agency’s decision.

We thank the Board for their consideration of these comments.

Respectfully Submitted,
Chemical Industry Council of Illinois

sy Ao

Christie M. Bianco

Dated: March 19, 2001

Christie M. Bianco

Regulatory Affairs Director
Chemical Industry Council of Illinois
9801 West Higgins Road, Suite 515
Rosemont, IL. 60018
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COMMENTS ON BEHALF OF

THE ILLINOIS ENVIRONMENTAL REGULATORY GROUP
THE CHEMICAL INDUSTRY COUNCIL OF ILLINOIS

The following comments are submirtted on behalf of the business community by the Illinois
Environmental Regulatory Group (IERG) and the Chemical Industry Council of Illinois (CICI).
Both IERG and CICI have besn, and will continue to be, active participants in the discussions
regarding the implementation of a workable anti-degradation procedure for Illinois.  The
comments attached reflect the input of our respective memberships., many of whom will be
directly affected by the outcome of these discussions.

Prior to detailing our specific comments. we believe it is imperative to put such comments in

perspective. Accordingly, IERG and CICI reguest that IEPA review our comments with the

following general principles in mind: o '

1. The business community continues to believe that the current procedures -utilized by the
IEPA as regards anti-degradation are technically and legally adequate. If such procedures
fall short in any manner, it would be in the area of public disclosure and ORW designation
procedures. Accordingly, we continue to maintain the position articulated in the proposal
submitted to the IEPA on May 11, 1999. and would urge that the IEPA give serious
consideration to this course of action. The business community reserves its prerogative to
advance this position in whatever forum necessary.

!d

Recognizing that the JTEPA may elec: to proceed to rulemaking, the business community has
prepared a set of conceprual comments as detailed below. We emphasize the word
conceprual in that our comments today are aimed at highlighting areas of major concemn
rather than artemnpting to propose final language suggestions. As discussions proceed. the
business community will continue o offer constructive critique of any proposed language
and input regarding increasingly fine tuned language. [t is imporant that the [EPA
understand that the comments we offer today do not consiitute language that we would
necessariiy support in a Board procsading. \While we are open 0 lisiening (o rationaies for
why ruiemaking is a necessary and/or prererred option. our Current position remains as stated
in #1 above.




3. The business community believes the comments submitted today, along with the comments
of other interested parties, should serve as discussion points for future meetings. At this
point, we believe another draft proposal from the IEPA would be counterproductive. Rather
a compilation of comments reflecting the differing points of view should be prepared by the
IEPA to facilitate discussion on the merits of the major issues articulated by all parties:—

4. Our comments below contain a brief rationale for our suggested changes as well as language
that would reflect such changes. While we stress the issue raised in point #1 above, the basic
philosophical tenants that our suggestions zttempt to address are as follow:

A.  The scope of an anti-degradation review must be consistent with the intent of the Clean
Water Act. The ultimate decision-making power, as to whether a discharge will -
constitute unacceptable degradation, rests with the IEPA (with appeal procedures as
allowed under law). How such a decision is made must be a blend of solid information,
experience and professional judgment. To effectively utilize the resources of both the
regulators and the regulated, a reasonable cut must be made regarding applicability.
There are specific activities and levels of discharges that, through past experience and
judgment, can be eliminated from review. To not allow for up front exemptions would -
cause review for review’s sake. The business community suggests that. given the
limited resources available. it would be much more prudent to do a good review job on
all relevant permits than a poor job on all permuts.

B.  Alternative options must be based in reality. Clearly, one can theorize a myriad of
technical options for the ultimate permit proposal. However, when the decision-maker
must determine if an option should be utilized — or even considered — a measure of
feasibility and reasonableness must be applied. The regulations must clearly state that a
rational benchmark for decision-making applies. To do otherwise: would simply hold
each and every permit decision open for appeal. The business communiry is rightly
concerned that an open-ended review will, rather than vield a final decision avoiding
third party permit appeals, provide information for filing such appeals.

C. In any petition to change a rule or reclassify a regulatory designation. the burden of
proof rests with the petitioner. Because the designation of Qutstanding Resource
Waters will have profound impacts on land use and landowners. it 1s imperative thar
petitioners meet a high standard of proof in such cases.

As noted above. the business community believes thar all of the above objectives (absent the
ORW issue) can be achieved under the framework outlined in our May 11. 1999, proposal. Our
position notwithsianding and in an effort to demonstrate our wiilingness to constructively
participate in the ongoing dialogue. we offer the following comments and a brief rcrionale for
each such comment. We wiil be prepared to discuss these comments at the uncoming mesing.
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Section 302. 105 Nordegradation-dntiDegradation

The business community supports and would urge the IEPA to maintain the [EPA's replacement
of the term "necessary” with “important”. However, the business community believes that.
ruther than include the remainder of the IEPA's proposed additions to this section, the IEPA
should mirror, to the extent possible, the language utilized in section 40 CFR 131.12(a)(2). Such
language would more effectively accomplish the goals of an antidegradation program. We
would suggest the following:

Section 302.105 Nendesradation AntiDegradation.

—
that-such-changeis jus
is—jus
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(a) Where the quality of the water exceeds levels necessary to support propagation of
fish, shellfish, and wildlife and recreation in and on the water, that quality shall be
maintained and protected unless the Agency finds that allowing lower water
quality is necessary to accommodate important economic or social developments
in the area in which the waters are located. In allowing such degradation or
lower quality, the Agency shall assure water quality adequate to protect existing
uses fully. Further, the Agency shall assure that there shall be achieved the
highest statutory and regulatory requirements for all new and existing point
sources.

Scction 302. 105(b) Antidegradation

The business communiry believes thar the [EPA’s proposed Section 302.105(bj shouid be deleted
from its draft revision. The inclusion of this language is not necessary in order for the Illinois
anridegradation standard to comply with Federai anridegradation requirements, nor would this
stundard be the appropriate vehicle for the contemplation of such requirements. Further. tihe
proposed language is premarure.  While industry appreciates the concern thar chemicais
scientifically determined 10 be harmrid to human hormonal aciivitv and overall heaith be
identified and conmroiled. the proposed language preemors the US.  Environmentai Protecrion
Aeency (“USEP2") Even aster the muiti-vear ZDST.AC srocess-—-sponsored by iz SEP-
ung ana

rexudted ‘nod consensus renort thar recommended o Ereg-ilered Irogram a7 s

cesnng, e USEP L aus nor ver senerared the sirss Hder or is olan. 4 validaed and sicngardizos



screening and testing program for chemicals to determine their effect, if any, on hormones is
first required.

The business community has drafted a new Section 302.105(b) which addresses the applicability
of the antidegradation standard and ensures the exemptions, set forth in the implementarion
procedures, are incarporated into the antidegradation standard itself. We would recommend the
Jollowing language:

(b)

(©

Abpblicability (NEW SUB-SECTION PROPOSED BY INDUSTRY)

The provisions of this section shall be applicable to the administration of the

NPDES program, as such program applies to peint-source NPDES permits and
section 401 water quality permits. Provided however, if the permit applicant
chooses to and can demonstrate to the Agency’s satisfaction that amy such new
permit or permit requesting an increased pollutant loading will not result in

a) an increased pollutant loading of greater than 20% above previously
permitted limitations; or

b) -the use of greater than 25% of the remaining assimilative capacity of the
receiving water body, whichever is greater, '

then such new permit or permit requesting an increased pollutant loading is not:
subject to the provisions of this section.

Waters that are classified as Qutstanding Resource Waters shall not be lowered in

qualirv_through any acrion subiegt to NPDES or Clean Water Act Section 401 water

qualitv ceriification reguirements unless such actions are allowed under Board
regulations or Agency procedures.

Seetion 303.205 Qutstanding Resource Waters

{a)

Quistanding Resqurce Warers are those warers specificailv _designared within _this
section. In addirtion 0 ail other appliczble use designarions and water gualitv standards.
contained in  this Subure. Quistanding  Resource Warers are  subiect to the
anndegradation provisions or Secdon 02.103(¢}




Section 303.205(b)

Designation of a water body as an ORW has profound economic as well as environmental
impacts. Such designations should not be made unless the party proposing such a designation is
prepared to fully articulate the justification and build an adequate record of the proceeding. The
business community could support a Board rule which allows for the-designation of ORWs if the
procedure used for such designation were sufficiently rigorous, open, and limited to clearly
defined reaches of a waterbody. To accomplish this end. the business community would suggest
the procedure for designation of an ORW be similar to that which is required for Class [II
groundwater. The procedure, at Section 35 IAC 620.260, could be modified to replace the
Agency’s proposed secrion as follows:

Section 303.205(b) Classification of segments of a surface water as an ﬂlt_s@d#g

RLSOU!‘CE ‘Water by Adjusted Standard

(b) Any person may petition the Board to classify a segment of surface water as an
Outstanding Resource Water in accordance with the procedures for adjusted
standards specified in Section 28.1 of the Act and 35 Ill. Adm. Code 106. Subpart G.
In any proceeding to reclassify specific segments of a surface water by adjusted
standard, in addition to the requirements of 35 Ill.. Adm. Code 106. Subpart G, and
Section 28.1(c) of the Act, the petition shall include a statement supporting why the
designation should be made and shall, at a minimum, contain information to allow
the Board to determine:

1) The specific segment(s) of a surface water for which reclassification is
requested, including but not limited to "geographical extent of the specific
segment of the surface water; :

2)  Whether the proposed change or use restriction is-necessary—for would interfere
with economic or socidl development, by providing information including, but
not limited to, the impacts of the standards on the regional economy, social
benefits such as loss of jobs or closing of facilities, economic impacts on
existing adjacent landowners, and economic analysis contrasting the health and
environmental benefits with costs likely to be incurred in meeting the s wndards:

3) Existing and anricipated uses of the specific segment of the surface warter and
associated drain oif area;

4)  Existing and anticipated water quality and associate biological communities of
the specific segmenr of the surface water;

3 Existing and anticipated contamination. if any. of the specific segment of the
surface warer;

FERY T tYakaboERLLAX] Fonogtestiaess A
T T I TR \-‘-.S¢L4-.‘.' =13

LZoSLEZEOLRELTAY DRt \,— ~isry remeasne
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9)  Auvailability and cost of alternate water sources or of treatment for those users
adversely affected;

10) Negative or positive effect on property values: and negative or positive effect on
Wetlands, natural areas, and the life contained therein. including
endangered or threatened species of plant, fish or wildlife listed
pursuant to the Endangered Species Act, 16 U.S.C. 1331 et seq., or
the Illinois Endangered Species Protection Act [41 ILCS 10];

11) That the headwaters of the segment of the surface waters are located in an
area that is not impacted by existing man made development.

(c) Public Hearings: The Board shail hold at least one public hearing in the county in
which the segment of the surface water proposed for reclassification is located.

(d) Decision Standards: Following the close of the record in the ORW petition process
the Board shall grant the petition only if it finds, based on the record of the

proceeding, that:

1.  Designating the specific segment of the surface water as an ORW is necessary
to protect that water; and '

2 The economic hardships caused by such grant do not outweigh the
environmental benefiis derived; and

3. The petitioner has provided sufficient information and demonstrations on
each of the factors in subsection (b) of this section to ailow the Board to reach

the required determinations.

Implementaticn Procedures

Section | -- Inroducrion

The business communirv has conciuded thar these procedures. i adopred. should e limited io
those verminting acrivities which can be so governed pracricaily.  Furtier. we hefieve that te
anpticanifiny or dese procedures should e ‘imired 10 new or ncreased lvads ~viici exceed a
reasonabie deminimaus sianaard.

s



The business community suggests that the proposed Section 1 Introduction be modified as
Jfollows:

Section 1 -- Introduction

35 IAC 105 establishes an antidegradation standard for all surface waters of the state. These
procedures specify the measures [EPA will follow to apply the basic provisions of 302.105 in its
administration of the NPDES program, and section 401 water quality review within the state of
Ilinois. Supplemental antidegradation provisions found at 35 IAC 302.521 also apply to those
surface waters within the Lake Michigan Basin as designated in 35 IAC 303.443.
Implementation procedures for supplemental Lake Michigan requirements can be found at 35
IAC.352.900.

Except as provided in the exemptions of section 2 helow, aAny application for issuance of 2
new or modified NPDES permit that meets the applicability criteria of 302.105(b), must be
reviewed by the Agency to assure that the application adheres &dherence to the a{1t1deg1:adation
principles as contained in 35 IAC 302.105. It is the responsibility of the permit applicant to
provide sufficient information to allow thé Agency to complete its review and determine the
appropriate disposition of the application.

Section 2 -- Exceptions

The business community agrees that the “exceptions” proposed by the IEPA are both necessary
and proper if an antidegradation process is to function in the real world. The absence of
exceptions will bog the IEPA down in an endless review of permits that have virtually no
environmental impact. Further, because the exceptions to the antidegradation review process
are so crucial to the effectiveness of the standard. the exceptions should be incorpo'rated into the
amidegfadation standard itself as mentioned above in regard to our proposed applicabiliry
subsection, Section 302.105(b;.

The business community believes thart the exceptions should take two forms. The first should be
those exceptions which, by definition, are excluded from review. The business community
generally agrees with those exceptions proposed by the IEPA in its draft, and has recommended
language modifications and three additional such exceptions, #10, #11 and #12, as set forth
below.

The second is equally essentiai as the first. It is proposed by the applicant ar the time of permir
applicarion, and is to be determined by the Agency on a case-by-case basis. The business
communiry has drafted language ser jorth below as exceprion 13.  Proposed E.*:cafgrion 15"
together with the proposed Section | language estabiishing a deminimus {hresiw/a"aa'a're:fs
industry’s concern thar discharges ar the “low end of poilution potential” need not undergo tie
full antidegradarion demonsitrarion required in the IEPA's implementation procedures.

406



Section 2 — Exceptions

W-a&aée—e;uéa&ea—pe%-;@a—frhe Aoencv may authonze an actlvny that w1H not result in an

exceedance of a numeric or other narrative water quality standard without an antidegradation
demonstration for the following proposed actions: -

I.  Discharges of chloride, sulfate, and total dissolved solids, and the thermal loading that

has been established under an approved Clean Water Act Section 316(a) demonstration;
. o - PYPIR -‘ 7» - "i )

Short-term temporary (i.e., weeks or months) lowering of water quality;

to

Bypasses that are not prohibited at 40 CFR 122.41(m); ef

(9%]

4. Response actions pursuant to the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA), as amended, OPA-90, or similar federal
corrective actions pursuant to the Resource Conservation and Recovery Act
(RCRA), as amended, or state authority, taken to alleviate a release into the
environment -of hazardous substances. pollutants or contaminants which may pose a
danger to public health or welfare;

Changes to or inclusion of a new permit limitation that does not result in an actual
increase of a pollutant loading, such as those stemming from improved monitoring data,
new analytical testing methods, new or revised technology or water quality based
effluent limits (WQBELSs);

}J\

6. New or increased discharges of a non-contact cooling water provided that the thermal
component complies with applicable Illinois thermal standards;

7. Site stormwater discharges provided the discharge complies with applicable federal and
state stormwater management regulations or applicable permits, and will not result in
a violation of Illinois water quality standards; ~ inctudedn Q(ZLL\ bt ot HOW - ask ’/ab‘l

8. A new or increased loading that results in a deminimus increase of a non-
bioaccumulative pollutant to a water body which does not contain any known state or
federally classified threatened or endangered species. and which is not expected to
result in a discernable lowering of water quaiity:

; 1 _" 3 N
1~"-'=nca Pateyal *‘19 "4*1’4’1 gy Ay ‘ trve i o m—-rnraqﬂh]p dl_nnn]-\ ’11@ 5, ! )E g r:@g;]‘ 1¥

New ar Increased sdischarges of 2 poilurant wiere THE PERMITEE ENTERS
INTC 1 7VOLUNTARY AGREEVMENT UNDER WHICH thers is 2

conremporanesus und enforcesbie deercase in the acrual loading of thar poilurant
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from sources contributing to the same body of water such that there is no net
increase in the loading of that pollutant;

10. Discharges authorized by a site-specific adjusted standard or variance issued by
the Illinois Pollution Control Board;

11. A pew or increased discharge of 2 non-BCC chemical where the new or increased
discharge is necessary to accomplish a reduction in the release of one or more air
pollutants, provided the applicant demonstrates that an emissions reduction for
the air pollutant(s) is necessary to meet a federal or state air quality stardard or
will substantially reduce human exposure to 2 hazardous air pollutant subject to a
federal or state air quality standard;

12. A pew or increased discharge of a non-BCC chemical if the applicant
demonstrates that the new or increased discharge is necessary to accomplish a
reduction in the discharge of another pollutant or pollutant parameter that will
resuit in an overall improvement in the water quality of the receiving water; or

13.  Any other action which the applicant proposes, at the time of filing a permit
application, and which the Agency concurs will not violate the antidegradation

procedures of 35 IAC 302.105. The Agency shall indicate that a request for

exception was requested, as well as their decision reonrdmc such request, in the
fact sheet for such permit.

Section 34 Demonstrations/( riteria

The business community agrees, in principle, with the [EPA’s proposed Section 34. However, in
order to further clarify the section and make the poinr that nor each and every theoretical
alternative need be explored, the business community would suggest the following modifications:

Section 3A — Demonstrations/Criieria

A demonstration that a-load inerease an increase of a permit limit of a regulated parametrer or
other lowering of water quality is allowable under the antidegradation water qualiry standard
(302.105) will be assessed under the following criteria:

l.  No applicable numeric or narrative water quality standard wiil be exceeded as a result
of the proposed activity; '

2. All applicable water use designations pursuant to I[llinois Poxlunon Comrol Boara

Regulations, Tide 35, Part 303 shall be &l protectea: TT:"“"
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3. 'Economxcallv reasonable and techmcallv feasxble aAlternative approaches te

w&h—mmma;—lead—m&@:e—e;—%e&me%l—éks;&aﬁea shall be identified and

evaluated. All reasonable alternatives shall be incorporated into the proposed activity
to minimize the extent of load increase or other potentially degrading resuit; and

4.  The benefit economic or social development to be achieved through the proposed

acnvuy shall pextam to the commumtv at large. and-not-exelusive to-limited individual

Scction 3B -- Demonstrations/Required [nformation

The business community understands Section 3B to identify information which the IEPA believes
it needs 1o begin antidegradation determinations on proposed or new increased discharges. The
IEPA has stated that, consistent with its current practice, the integration of the antidegradation
stundard into the permitting and certification process must be interactive.  The business
community agrees that it is advantageous for the applicant and the Agency to initiate discussions
very early in the permit application process.  This is necessary to allow ample time and
opportunity to determine the potential effects and benefits of the proposed new or increased
discharge, and to review the proposed discharge in terms of antidegradation. The business
community further agrees that the Agency should have the information that it needs to wholly
Julfill its obligarions. In an effort to achieve a codification of this type of interactive, informed
process. the business community would suggest the following modifications to the IEPA’s
proposed language:

Section 3B -- Demonstrations/Required Information

Information necessary for a-lead-inesease an increase of a permit limit of a regulated parameter
~or other potentially degrading activities that should accompany an application include:

I.  Identification of the affected reach of water to receive the load increase or otherwise
affected by the proposed activiry;

1~

Identification and quantification of the parameters that will experience an increased
- loading or other potentially degrading resuit within the -affected warerbody (For
instance, in situations such as a 401 certification for construction activity within a
stream’, identify and characterize how stream aeration and oxygen conceatrations will
be affecred.);

3. The purpose and anticipated benefits of the proposed activity. Such benefits include
bur are not limited to:

a.)  Providing = cenrralized wastewarer coilection and freatmenr for = areviousiy
unseweresd communicy:
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b.) Expansion to provide adequate service for reasonably anticipated residential
or industrial growth consistent with a community’s long range urban
planning;

c) Addition of a new product line or productlon increase or modification at an
industrial facility; )

d.) Increasing or retaining current employment levels at a facility.

A description of tThe various technically reasonable and economically feasible
alternatives evaluated by the applicant which are intended to accomplish the desired

“action that result in less of a load increase or no load increase, and an assessment of

the reasonableness of each alternanve- and (Altemmatives—can include additional

Such additional information regarding the characteristics of the receiving body of
water that the applicant believes is not otherwise available to the Agency and is
necessary to allow the Agency to fulfill its obligations under this part.

Section 4 —- Discharge to Quistanding Resource Waters

The Board Regulation at Section 302.105(c) specifies that Outstanding Resource Waters shall
not be lowered in quality through any action subject to NPDES or Clean Water Act Section 401
water quality certification requirements. New sources or load increases from existing sources
will not be allowed unless the Agency makes a determination that:

a)

b)

c)

All existing uses of the water will be tully protected:

The new or increased discharge is necessary for an activity that will improve water
quality in the Outstanding Resource Water: and

The improvement could not practicably e achieved withour the new or increased
discharge. or if the proposed discharge involves:

1. Non conzact cooling water in compiiznce with applicable thermai ;mndams- or

Discharge of site stormwzier runorf subject 0 federzi =nd ziate stormwater
management reguiations.



Scction 5 - Initiation of Review Process

The business community recommends the deletion of Section 34 from IEPA’s drafi proposal.
We agree thar early initiation of the interactive process between the permit or certificate
applicant and the Agency is essential to the effectiveness of NPDES permitting or certification
processes.  But, we do not agree that this activity needs to be specifically prescribed within
Jormal implementation guidelines. as a deviation Jrom such activity by the Agency or the
applicant is not equivalent to a Jailure to comply with the antidegradation standard.

- - e -

SL’C[iOI’l SB -~ Results of. Review Prnng;s_

The business community understands that the end result of an Agency review of a request to
lower water quality will be a written analysis addressing each criterion listed in Section 3.
Bused on that analysis, the Agency will reject or accept the proposal in whole or in part. or will
work with the applicant to modify the proposal to make the project workable. The Agency’s
Jinal decision in this regard will be routed through the existing NPDES and 401 public notice
processes.  The Agency does not intend to initiate a new and separate process specifically for
antidegradation reviews. The “business community believes, while the IEPA's proposed
lunguage describes this process, the Jollowing language would make the process more clear to

NPDES permit or certificate applicants as well as to the public.

Sectioni}; — Resujts of Review Process

The Agency’s review of demonstrated need for a lowering of water quality will yield a written
analysis addressing each criterion conained in Section 3, along with a preliminary decision.

[. If the :estative Agency’s preliminary decision is to r ;ect the applicant’s
demonstration or to find that some lowering (but less than the original request of
the appiicant through the use of ressonabiy avaiiable alternarives) of warter quality
is allowable, the Agency shail provide a e written analysis b srexrdes—o the
appiicant. The Agency wiil be avzilabie @ consuit with the arciicant regarding any
deficiencies that led to the disapproval Agency’s lindings as wet as options 10 remedy
contlicss with the Board standard thar led o the proposed reiecion.

PSS
tel



2. If the tentative preliminary decision is to accept the demonstration and proceed toward
authorization of a load increase, or if the applicant and the Agency agree that some
lowering (but less than the original request of the applicant through usage of
reasonably available alternatives) of water quality is allowable, the Agency will
proceed with the public notice process of the NPDES permit or Section 401
certification and include the written analysis as a part of the fact sheet accompanying
the public notice.

i06

4. If the reduced loading allowance is not acceptable to the applicant or if the Agency
intends to reject the applicant’s demonstration, the Agency will transmit its written

analysis to the applicant—If-this-cecurs-after-receipt-of-the NMPDES permit-application

or40dcertification requestthis-will be orovided in the context of an NPDES permit or

certification denial.

Section 5C -- Public Participation

The business comhmniry agrees that public participation is vital to the success of the NPDES
permitting and certification process. We have consistently supported efforts to make the process
more transparent to all affected parties, including the public. The business community
understands that the Agency's decision to tentativelv authorize a load increase or to lower water
quality wiil be subject to the notice and review procedures for NPDES permits or 401
certifications, not via new or added processes.  Further, we understand that the Agency’s
current fact sheet will be expanded to inciude information pertinent to the antidegradarion
review. The business community suggests the following language modifications and additions to
the [EPA's drajt language for inclusion in the fact sheet in order to ensure thar the public has
access to informarion that is both relevant and helpjid.

Section 3C -- Public Parricipation

[f the Agency preliminarily’ determines to authorize a load increase or other action that mav
result in a lowering of water quality, public notice and comment opportunity will be achieved
through the public notice procedures followed for issuance of NPDES permirts (35 IAC 309.10?)
or Section 401 water quality cemifications. To assure adequate information for meaningful
public review and comment. the Agency wiil incorporate the foilowing information into a fact
sheet accompanying the public notice:

[, A descripuion ot the actvity. including ‘dznutiication of water quality paramerers which
will experience un increased inass discharze:
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Identification of the affected water segment, any downstream water segment also
expected to experience a lowering of water quality, eharacterization-of the designated
and current uses of the affected segments and identification of which uses are mest
seasitive adversely affected by te the proposed activity or Ioad Increase;

A summary of any review comments and recommendations provided by Illinois
Department of Natural Resources, local or regional planning commissions, zoning
boards and any other appropriate entities the Agency consults regarding the proposal;

An overview of alternatives considered to accomplish the propose" ity-fncludins

FWand identification of any provisions or alternatives

undertaken by the applicant or imposed to lessen the load i In:rease or other lowering
of water quality associated with the proposed activity;

An overview of the purpose and anticipated benefits of the proposed activity; and

The name and telephone number of a contact person at the Agency who can provide
additional information.

T~
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quality waters of the Great Lakes becausse the regulatary agency would demonstretion requirements, thare may
System. ' have chasen to use an EEQ limit in a still be canstraints on relaxing the

h. Relationship of EEQ to permit in place of an otherwise limitation for the pollutant in question

I plementation Procedure 8. During
development of the EEQ provisions in
the proposed Guidance, concermns ware
expressed regarding EEQ) limitations or
rastrictions Itll:at reflected wdatectable
relationship begween the EEQ

irements of the Antidegradation
Poﬁ’cy and the requirements of
procedure 8 of appendix F to part 132
was questioned, and concerns raised
that the EEQ requirements would
necessitate fish bio-uptake studias
{procadure 8.F.1 of appendix F}. EPA

- believes that the EEQ and procedure 8
of appendix F pravisions operate
independently and that fish bic-uptake

- . studies will not necessarily result from
the application of EEQ) requirements.

- Procedure B of appendix F requires that
permits include cartain provisions if the
WQBEL fora {ollumnt is balow the
detection level. For BCCs, one of these

- provisions is a fish bio-uptake study to

- determine if the discharge of a pollutant
is occurring at & rata ar favel that results
i 'l'hpmr:;:ﬁremun tfimmgsh
tissuo. The ts of procedure 8

.- of appendix F, including ﬁsﬁ hio-uptake

studies, only apply when the regulatary

. agency has determined,

procadures 3 and 5 of appendix F, that
a WQBEL for'the BCC in question is
Lika the implementation procedures,
the EEQ provisions of the
-Antidegradation Policy slso direct that
. ;n&golsml;o placed on the discharge of
. regulatory agoncy may
. choose that the controls teke the-form of
aumeric effluent limitations, or may
~chonse to usa other mechanisms to
suintain EEQ for tha BCCs, such as
wera Qiscussed under “QOptions for EEQ
Zontrols”. The basis for the EEQ
sestrictions, whataver their form. is to
. grevent the significant lowering of water
. quality. The EEQ restrictions are not
sased on implementation procedures 3
- 3¢ 5 of appendixF, They do not -
take the place of WQBELs
‘ Jeve!opad-tpinnmmyt to x?is“ gelx)mmllmmdm
Zansequantly, they wo y not
sa subject tn the fizh bio-uptake study
it
P . ory age!
lways fres to ﬁshr{ﬁo-ul;)?ﬁke
rudies in conjunction with EEQ -
aquirements, but such studies are not
1ndated by this Guidanca.
EPA is aware o l:u:g 2&
e stance in whi potmit
mditions would necessarily require
:@ use of fich bio-uptake studies, and
:is would result not from tha
tidegradation requiremaents, but

. amm tta e e e e — g nearen

necassary WQBEL. A regulatory agency

may choose to include numeric EEQ
effluent limitations for a BCC, which
would atherwise be required to be
limited by a WQBEL developed
pursuant to procedures 3 and 5 of
appendix F. If the EEQ limit was more
restrictive than the WQBEL and would
ensura compliance with tha WQBEL,

then the agency may choose to use It in

the effluent limits table as a substitute
for tha WQBEL. Whaere such an
application of EEQ
that was below the d?e.‘t‘ggn";n limit, thla
regulatory agency w ve to apply
procedure 8 of appendix F, including
the fish hio-upteke studies.

EPA belioves that the Antidegradation

Policy and implementation procedures,
as written, lead td the above
conclusions. EPA would welcome
comments and suggestions on how ta
clarify the ierposad Guidancs to
remove amhiguity. EPA would also
walcome comments an whethsr or not
the pr:gnwd Guidanes should be
changed to require fish bio-uptake
shydies in conjunction with EEQ
requirements for nandetectable BCCx.
E. De Minimis Lowsring of Water
Quadlity -
1. Background .

EPA and the Great Lakes States, in
prioritizing situations thet would be

considered significant lowering of water

quality in HQWs. drew a distinction
between BCCs and other pollutants, As
discussed in detall above, significant
lowering of water quality for BCCs
focuses on EEQ, In contrast, for
pollutants ather than BCCs (“nan-
BCCs*) the definition of significant
lowering of water quality keys off of
increases in permit limits, and allows
exemptions for de minimis increases
and increases that result in no change in
ambient concantration outside of any
applicable mixing zone. .
The “de minimis tast™ {3 & series of

critaria that ensure that the lowering of
water quality does not result from a
BCC, and than assass the degroe to
which water quality s lowered by a
pollutant, in comparison ta the .agﬂity of
tho wa to assimilate the -
pollutant. Uss of the de minimis test to
exempt an action from an
antidegradation review is s
discretionary decision of the Director,
Even when the lowering of water quality
for a particular sftustion {i.e., 8 specific
pollutant in a particular waterbody) may
be considered de minimis and therefore
not subject to antidegradation

required a lirnitation

becouse of the requiremsnts of the
implementation procedures, such as
thoss for margins of safety.

2. Datailed Description of De Minimis
Test

8. Specific Tests Included in De

inimis Demonstration. For substances
other than BCCs, a lowmin‘gi:f water
g&uality may be considered de minimis

i. The lowaring of water quality uses
less than 10 percent of tha unused -
assimilative capacity; and,

ii. For pollutants included on Table 5
of proposed section 132.4, at loast 10
percent of the total essimilative capacity
remajns unused after the lowering of -

The de minimis tests rely on the
cancept of assimilative capacity, which
is the ebility of a waterbady to receive
tha discl o m]‘:lfe pollu&nq‘t;sdalnd still
attain appli water quality
:tmdardg. ‘The total assimilative
capacity s detarmined as the product of
the applicable water quality criteria
Sesiganleq midag volumo i ho case of

mixing volume e casa O,

lalﬁ:?of‘-i‘r’the'wamdym thearea .
w. e water quality is propasadto
ba lowared, as & mass loading
rate, The unused assimilative capacity is
that amount of the total essimilative
capacity not utilized by point source
and nonpoint source di

includmghackgmma.mungu;ad © .

assimilative capacity is established at
the tima the request to lower water
quality is considered. The total
assimilative capacity should remain
relatively constant over time, changing
only as the applicable eriteria change or
the critical low flow of the receiving
water changes, for instance, due to
physzical diversions or new flaw data
used to calculata the critical low flow.
‘The unused assimilative capacity will
be redefined each tima a de minitnis test
is conducted and may increasa or
decrease due to, for instance,
improvements in water quality, or
mﬁm‘“‘“““ Iy EPA rocopatess e
ively. 7oz that some -
pollutants gvill not be ameneble to this
procedurs for calculating total
assimilative capac!? {e.g., pH. color,
alkalinity, dissolved oxygen, salinity,
temperature). For such pollutants the
Director should employ other
tachnimm(l{:ns to determine total -
ilative ca; «§ appropriate.
With the firet do Soimtants crtarion
identified above, EPA and the.Great
Lakes States and Tribes have established

a threshold below which the lowering of
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water quality may not ba considered
significant enough to warrant a
tharough antidegradation review. It is
proposed that a single action which
lowers water quality less than ten
E:rcant of the total amount that nright
ve been available to accommadate all
ngw actions could be considared
insignificant by the Directar when
determining if that action must satisfy
antidegradation requirements. EPA and

- the Great Lakes States and Tribes

beliave that the 10 percent value chosen
as the threshold represants a reasansble
halance batween the need of the
regulatory sgencies to limit the number
of actiong invelving non-BCCs that-are
subjected to the detailed
antidegradation demonstration
requirements end the need to pratect
and maintain water quality. In
particular, it is believed that any
individua) decision to Jower water
quality for nan-BCCs that is limited to
10 percent of the unused assimilative
capacity reprasents minimal risk to the
raceiving water and its ahility to suppart
all axisting uses. The Director always
hag the ability to override the results of
& do minimis test to determmine that an
action must satisfy antidegradation -
demonstration ents if
information is available to thé Director
that suggests that the lowering of water .
quality should be considered
significant. Nota also that each
successive lowering of water quality an
an individual waterbody segment will
have to ba smaller than the previous
lowering, in absolute terms, for it ta be
considered de minimis. (For example, if
the first time that water quality on a
stream were lowered, the imused
assimilative capacity was 100 pounds
per day. the de minimis amount would
have been up to 10 pounds per day.
Presuming an sction went forward as de
minimis, using 9. pounds per day, the

* resulting unused assimilative capacity

for that segment wauld be 90.5 %onundx
pet day. The next action would have to
involve an increase of less than 9.05
pounds per day to be considered de
minimis, and so on.) EPA walcomes
comment on this criterion and is
erpecially interosted in examples of de
minimis thresholds that are currently
used by States or Tribes in water quality
decision-making, and the rationale that
the State or tribe relied upon in the
choice of the threshold.

The second criterion involves
ollutants that would nat be subject to
10 implamentation pracedures in this
proposed Guidu.noe.%l‘hm pollutants
ars listed in Table 5 of proposed saction
132.4; the readoer is refarred to section IL
F of this preamble fé6r a discussion of

g::o pollun’mt?.) This m-idtngl)on ensurgs
a margin of sefety (MOS) is set
aside for such pollutants so that the de
minimis lowering of water quality
cannot utilize the entire assimilative
capacity. Under this criterion, an action
involving non-GLWQI pollutants may
be cunxidered de minimis only {f at least
ten parcent of the total assimilative
capacity remaing unused after the sction
occurs.

All pollutants that are covered by tha
im&lemantnﬁon procedures are subject
ta the m&u:muaents m.latec} to TMILs,
WLAS, LAz and margins of safaty
{(MOSs). In particular, the MOS
requirements would set aside a portion
of what the de minimis test terms tho
unused assimilative capacity when
decisions are mede regarding
Lo Ao Bt
owering of water quality, the size o
which might be considered de minimis
under the antidegradation 5,
might not be allowable under the
implementation procedures, becausa the

mngln of safoty requiremonts might
Prec udeanyinc:ﬁsaoﬂhediscﬁxge
mass loading rate lmits. In this manner,
for the GLWQI pollutants, the
Implementation and Antidegradation
Procedures complement each other to
ensura that de minimis decisions would
not uss up the entire unused
assimilativa capacity, However, as
discussed balow, under “3, Issuss”, EPA
bas concerns regarding the effactiveness
of this procedure and is inviting
cominent on an additional alternative. -

b. Examples. The following axamples
illustrate how the de minimis test

i Example 1. In a stream tributary to
a Great Laga. the most stringent
applicable water quality standards for
caxmium i5 1.8 ug/L. The critical low
flow of the stream is the 7Q10 of 3600
cfs. The resulting total assimilative
capacity of this stream for cadmium is
29 pounds per day, At the time the

- request is made to increase the loading

of cadmium to the stream, existing point
and nonpoint sources and background
contribute 14 pounds of cadmium per
day ta the stream segment, resulting in
an unused gssimilative capacity of 15
pounds per day. Provided that the
Incrense sought {s less than 1.5 pounds
par day, the itcrease may be considered
o Exau;pl 2. For a discharge directl
ii. e2.Fora 0
to a Great Lake, tha total assimilative y
capacity is based an an allowable
dilution of 10 to ane, Assuming that the
background concentration of iron was 0
to meet a chronic water
%..m for fron of 300 l}uh:.my
effluent lmit for iron would ba 10 Umes
300 ug/L, which iz 3,000 ug/L {or three

mg/L). Far & discharge of one MGD, the
maximum allowable load is 25 pounds

er day,

P AnAszu of available data shaws that

the concentration of iron
atiribu to all point and nonpoint

sources is 100 ug/L. Therafars,

unused assimilative capacity is 300—
100 or 200 which translates to 17
pounds » Tha de minimis
amount far iron for tha gne MGD
discharge is 10 parcant of 17 pounds per
da?.- or 1.7 pounds per day.

fi. le 3. In a stream tributary to

8 Great Lako, the dissolved oxypen -
standard (g Table 5 “excluded”
pollutant} is four mg/L, at critical flow
and temperatura conditions. The
existing daily average dissolved axygen
in the stream is six mg/L.. The uriused
assimilative capacity is two mg/L. The
de minimis dissolved oxygen impact {s
10 percent of two mg/L or 0.2 An
assimilative capacity analysis of the
tributary in question wouldbe -
conducted to identify tha biological
oxygen demand (BOD¢) Ioad that would
achigve four mg/L, six mg/l, and the
oL of Ghssotved oy bt A
m, i fmpact. A |
BOD;s loa lnclr::sathatmnupon
to 0.2 mg/L di axygen impact
could be cansidered de minimis,
becausa 10 percent of the total
assimilative capacity rerains unused.
In contrast, if ths digeolved
oxygen was 4.4 » then no increase
in BOD could be de minimis becausa
more than 80 of the total
assimilative capacity would be utilized
after tha increass, i.e., the resulting
dissthed oxygen would go below 4.4
mg/!

3. Issuas

During the GLWQI Technical Wark
Group discussians regarding the use of
a de minimis test and the criteria that
should define it, numerous issues were
daliberated. and several alternatives
cansidered. In addition to comments on
the de minimis test Inid out in the
proposed Guidance, EPA solicits
comments on the issues and decisions
démdmw. Also, as dJ.scIu;sed
aoove, un 2 "Slgmﬁcan‘ t Lowering
of Weter Quality”, EPA is inviting
comment on whether the usa afthe de
minimis test should be axtended to
BCCs. EPA is intarasted in suggestions
rogarding any changes that should be
made to the de minimis tests to address
BCCs if such :‘;::angawmamndototha

ropocad Guidance.
P a. Usa of Assimilative Copacity in De
Minimis Decision. EPA notes that tha
ascimflative capacity described abova i3
functionally the same as the loading
capacity thet is defined in the Federal

TOTAL P.BA3
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150 North Michigan Avenue, Suite 2500
Chicago, IL 60601

Service List
Ms. Marie Tipsord
Hearing Officer
lflinois Pollution Control Board
100 West Randolph Street, Suite 11-500
Chicago, IL 60601

Mr. Phil Twomey

Admiral Environmental Services

2025 S. Arlington Heights Road, Suite 103
Arlington Heights, IL 60005

Mr. Jack Welch

Stateside Asscoiates

2300 Clarendon Boulevard, Suite 407
Arlington, VA 22201

Mr. Stanley Yonkauski

lllinois Department of Natural Resources
524 South Second Street

Springfield, IL 62701
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