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S
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e
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,
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e
g

isla
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n
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o
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a
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U
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Y
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E

n
viro
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0
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3
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)
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L
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L
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U
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Page

I
o

f4

W
A

S
H

IN
G

T
O

N
W

A
T

C
H

O
n

C
lim

ate
L

egislation,It
L

ooks
L

ike
"W

ait
U

ntilN
extY

ear"
A

s
debate

begins
on

C
apitolH

ill,
the

prospectsjor
passing

a
clim

ate
change

bill
this

year
are

dim
m

ing.
Increasingly,

itappears
as

though
a

n
y

new
law

w
illa

w
a

it
a

new
C

ongress
and

a
new

president.
B

Y
D

A
R

R
E

N
S

A
M

U
E

L
S

O
H

N

T
he

m
oderator

ata
recentclim

ate
change

conference
asked

for
a

show
ofhands

on
w

ho
thoughta

m
ajor

new
U

.s.globalw
arm

ing
billw

ould
pass

into
law

w
hile

G
eorge

W
.

B
ush

w
as

stillin
office.

O
fabout

1
5

0
people

in
th

e
room

,only
one

raised
his

hand.

"It's
m

y
job,"

M
ark

M
acL

eod,clim
ate

cam
paign

coordinator
atthe

E
nvironm

ental
D

efense
F

und,

called
out,as

he
explained

w
hy

he
w

as
alone

in
thinking

th
at

2
0

0
8

w
as

indeed
the

yearfor
th

e

U
nited

S
tates

to
enactits

first-ever
m

andatory
lim

its
on

heat-trapping
greenhouse

gas
em

issions.

W
ashington

is
a

city
o

ffull
o

fspeculation,and
no

environm
entalissue

has
gotten

the

prognosticators
going

quite
like

globalw
arm

ing.
E

xpectations
for

a
m

ajor
U

.s.
clim

ate
change

law

have
been

building
ever

since
D

em
ocrats

w
on

controlo
fC

ongress
in

2
0

0
6

.A
nd

C
ongress

has

tried
to

buckle
dow

n
and

hash
through

th
e

prelim
inaries.

B
utit's

a
long

w
ay

from
there

to
a

bill­

signing
cerem

ony
w

ith
P

residentB
ush

holding
th

e
pen

-
a

scenario
th

atm
ostW

ashington

observers
now

consider
highly

unlikely.

T
o

date,th
e

S
enate

has
been

m
oving

th
e

quickestin
getting

clim
ate

legislation
to

the
floor.

D
ebate

on
a

bill
sponsored

by
Sen. Joseph

L
ieberm

an,
I-C

onn.,an
d

Jo
h

n
W

arner,
R

-V
a.,w

as
set

to
begin

this
w

eek.

T
he

L
ieberm

an-W
arner

legislation
w

ould
establish

a
m

andatory
cap-and-trade

program

requiring
pow

er
plants,petroleum

refiners, and
otherbig

sm
okestack

industries
to

either
cut

their
ow

n
em

issions
o

r
buy

and
sellcredits

on
a

new
carbon

m
arketfrom

com
panies

thatdo
clean

up
their

act.
E

m
issions

from
aboutthree-quarters

o
fth

e
U

.S.econom
y

w
ould

b
e

covered
under

the
bill,w

hich
seeks

to
reduce

greenhouse
gas

levels
by

about
7

0
percentfrom

2
0

0
5

levels
by

h
ttn

·//p
1

h
()

v:::t!p.
p

n
n

/r()n
tp

n
t/n

rln
t

m
<

m
?

in
=

?
O

n
Q

R
I1

4
/?

O
O

R
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L
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m
id-century.

P
age

2
o

f4

T
he

L
ieberm

an-W
arner

billw
as

cobbled
togetherfrom

abouta
half-dozen

other
proposals

also

introduced
in

2007,including
a

far
m

ore
aggressive

m
easure

w
ritten

by
Sen.

B
arbara

B
oxer,D

­

C
alif.,

and
a

less
stringentplan

from
Sen.JeffB

ingam
an,

D
-N

.M
.

H
eaded

to
the

floor,
L

ieberm
an

an
d

his
allies

claim
they

are
w

ithin
reach

ofthe
all-im

portant60-vote
threshold

needed
to

beat

back
a

filibuster
an

d
pass

th
e

legislation.
B

utthat's
aboutas

far
as

they're
w

illing
to

go
-

they're

m
aking

no
assurances.

In
recent

m
onths,th

e
bill's

authors
have

been
trying

to
negotiate

on
severalpotentialstum

bling

blocks
-

each
dotted

w
ith

its
ow

n
potentialland

m
ines.

O
ne

cluster
o

fundecided
senators,for

exam
ple,w

ants
greater

incentives
for

nuclear
pow

er.A
nother

group
hopes

to
m

ake
sure

any
U

.S.

clim
ate

policy
com

es
w

ith
a

corresponding
step

from
C

hina
an

d
India.

It'llrequire
a

delicate

balancing
act to

getto
60

votes.

"It's
like

a
gam

e
oflegislative

Jenga,"
industry

lobbyistS
cottSegalsaid

as
the

authors
o

fth
e

L
ieberm

an-W
arnerbilI

guided
itthrough

com
m

ittee."R
em

ove
one

piece
and

others
m

ay
fall

out

ofplace."

B
oxer,chairw

om
an

of th
e

S
enate

E
nvironm

entand
P

ublic
W

orks
C

om
m

ittee,holds
the

reins
over

any
legislation

th
atw

illgo
to

a
floor

debate.
S

he
says

she
w

ants
to

toughen
the

bill,b
u

tthat's
not

an
easy

task,given
th

atitw
ould

require
w

inning
over

m
oderate

an
d

conservative
D

em
ocrats

w
ho

typically
don't stand

for
strong

environm
entallegislation.

B
oxer

also
m

ustdeal
w

ith
a

group
of

m
ainly

R
epublican

senators,from
O

klahom
a's

Jam
es

Inhofe
to

G
eorgia's

Johnny
Isakson,w

ho

plan
to

offer
am

endm
ents

designed
to

m
ake

the
D

em
ocrats

uncom
fortable.

P
icture

floor
speeches

on
how

m
uch

the
legislation

w
ill

costsom
eone

trying
to

fill
up

their
gas

tank
in

K
ansas

C
ity

or

P
hoenix.

W
ith

th
e

prospects
o

fa
floor

fightloom
ing,

B
oxerhas

threatened
to

yank
th

e
L

ieberm
an-W

arner

bilI
off th

e
agenda

an
d

w
aituntil

nextyear
ifany

"w
eakening

am
endm

ents"
are

added.
B

oxer

hasn'tsaid
exactly

w
hata

w
eakening

am
endm

entw
ould

be.
"Y

ou'llknow
itw

hen
you

see
it,"

she

told
reporters,citing

th
e

S
uprem

e
C

ourt's
oft-quoted

definition
o

fpornography.

B
oxer

also
contends

th
atshe

w
illbe

able
to

counton
m

ore
votes

in
her

corner
after

the
2

0
0

8

elections.
"I'm

w
illing

to
settle

for
the

necessary,no
less,"

she
said."So

ifitisn'ta
good

bilI,
itisn't

going
to

happen.W
e

think,looking
ahead,w

e're
going

to
have

a
stronger

S
enate,a

stronger

h
ttn

'//p
1

';()
,
,
~
l
p

,o
n

ll/rn
n

tl::"
n

t/n
r;n

t
m

<
::n

?
ln

=
?

()()Q
R

/1
4

/?
O

O
R
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H
ouse

and
a

stronger
presidenton

this
issue.

So
w

e
have

th
e

leverage
rightnow

."

P
age

3
o

f4

O
n

the
other

side
ofth

e
C

apitol,the
H

ouse
appears

to
be

frozen
in

slow
m

otion
w

hen
itcom

es
to

the
clim

ate
issue.

D
em

ocratic
leaders

broughtA
I

G
ore

in
to

testify
on

globalw
arm

ing
in

th
e

spring
of2007.T

hen,lastw
inter,they

helped
guide

into
law

the
first

new
autom

obile
efficiency

standards
in

m
ore

th
an

3
0

years,as
w

ellas
a

suite
ofnew

hom
e

appliance
requirem

ents.
B

ut

progress
has

stalled
o

n
any

cap-and-trade
legislation.

H
ouse

S
peaker

N
ancy

P
elosi,

D
-C

alif.,cham
pions

tough
em

ission
lim

its.
S

he's
been

saying
for

m
ore

th
an

a
yearth

at
she

w
ants

to
see

cap-and-trade
legislation

m
ove

through
C

ongress.
B

ut

even
P

elosi's
tone

has
grow

n
increasingly

less
optim

istic.A
recent

press
statem

entended
w

ith
the

prom
ise

to
m

ove
a

clim
ate

billthis
year, b

u
tw

ith
this

addendum
:

"T
hatis

m
y

hope."

P
elosi

needs
to

tread
carefully.

H
er

D
em

ocratic
m

ajority
includes

m
oderates

and
conservatives

from
districts

w
ith

large
labor

union
constituencies

and
big

carbon-intensive
industries.

H
er

vision
ofa

globalw
arm

ing
billposes

a
potentially

m
ajor

politicalproblem
for

them
.

E
nter

the
chairm

an
o

fth
e

H
ouse

E
nergy

and
C

om
m

erce
C

om
m

ittee,
R

ep.
Jo

h
n

D
ingell.A

M
ichigan

D
em

ocrat,
D

ingell
is

w
ell

know
n

for
looking

outfirst
an

d
forem

ostfor
his

hom
e

state's

auto
interests.

In
2006,he

picked
a

fight
w

ith
P

elosiw
hen

he
proposed

blocking
C

alifornia's
bid

to
regulate

for
globalw

arm
ing

em
issions

from
cars,arguing

th
atitw

ould
be

too
difficultfor

U
.S.

autom
akers

to
deal

w
ith

m
ultiple

standards.

D
ingellpresides

over
a

57-m
em

bercom
m

ittee
th

at
includes

D
em

ocrats
and

R
epublicans

w
ho

tend
to

be
skeptical

ofany
stringentnew

environm
entalrequirem

ents.T
he

billhis
E

nergy
and

C
om

m
erce

C
om

m
ittee

ultim
ately

w
rites,ifiteven

gets
th

atfar,
alm

ostassuredly
w

on'tbe
the

kind
ofbill

P
elosiw

ants.
B

utitm
ay

very
w

ell
be

the
only

one
th

atcan
pass.

S
tepping

back
and

looking
atboth

sides
o

fC
apitol

H
ill,the

politicalrealities
strongly

suggest

nothing
w

ill happen
this

year
o

n
clim

ate-change
legislation.Y

etsom
e

o
fth

e
country's

largest

trade
associations

and
com

panies
have

started
to

m
ake

noise
th

atthey
w

ould
prefer

to
find

a

com
prom

ise
w

hile
B

ush
is

still
in

office.
C

learly,they
are

fearful
of th

e
nextpresident's

clim
ate

policies,given
w

here
S

enators
Jo

h
n

M
cC

ain,
B

arack
O

bam
a,and

H
illary

C
linton

stand
in

support

ofcap-and-trade
legislation.A

nd
they

are
w

orried
aboutthe

prospect o
ffederal

agencies
w

riting

their
ow

n
clim

ate
rules

thanks
to

a
landm

ark
S

uprem
e

C
ourtdecision

in
M

arch
2007

th
atgave

th
e

E
PA

th
e

green
lightto

regulate
carbon

dioxide
as

a
pollutantunder

th
e

C
lean

A
irA

ct.

h
ttn

'//p
1

h
()

v
~
l
p

p
rh

d
rrm

tp
n

t/n
rin

t
m

<;:.n?iri=?O
O

Q
R
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4

0
0

0
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ItL
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L
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Page

4
o

f4

"O
ur

industry
is

as
m

otivated
as

any
industry

to
m

ove
reasonable

clim
ate

legislation
forw

ard
in

th
e

days
th

at
rem

ain
in

this
C

ongress,"
K

raig
N

aasz,
presidentofth

e
N

ational
M

ining

A
ssociation,said

in
a

recentinterview
.

P
erhaps

industry
w

illgetits
w

ay,and
the

optim
ism

ofE
D

F
's

M
acL

eod
w

illb
e

proven
right.A

fter

all,stranger
things

have
happened

-
m

ajor
pieces

o
fenvironm

entallegislation
adopted

during

presidential
election

years
include

th
e

1972
C

lean
W

aterA
ct,1992

E
nergy

Policy
A

ct,and
the

2
0

0
0

E
verglades

R
estoration

A
ct.

B
utm

ostcooler
heads

see
tim

e
ticking

aw
ay

on
this

year's
legislative

calendar.
Ifanything,

2
0

0
8

sounds
as

ifitw
ill

be
th

e
dress

rehearsalfor
th

e
nextC

ongress
an

d
th

e
nextpresident.

"W
hatever

com
es

to
th

e
[S

enate]
floor

w
ill

m
erely

be
for

the
purpose

o
ffostering

debate,
n

o
tfor

passage,"
predicted

Sen.
Isakson,

R
-G

a.,w
ho

opposes
the

L
ieberm

an-W
arnerbillbecause

ofits

potentialeconom
ic

costs
an

d
also

because
he

w
ants

itto
do

m
ore

to
prom

ote
expansion

of

nuclear
pow

er.
"T

he
nextpresidentis

going
to

be
the

one
to

dealw
ith

it."

P
O

S
TE

D
O

N
0

3
)U

N
2

0
0

8
IN

A
B

O
U

T
T

H
E

A
U

T
H

O
R

D
arren

S
am

uelsohn
is

th
e

W
ashington,

D
.C

.,correspondentfor
Yale

E
nvironm

ent360.
H

e
also

covers
globalw

arm
ing

policy
and

politics
for

G
reenw

ire
and

E
nvironm

ent&
E

nergy
D

aily.

©
2

0
0

8
Y

ale
E

nvironm
ent

3
6

0

httn"
IIf>.inO

.V
"le.enu/content/nrint.m

sn?id=
2009
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"lie
b

e
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r
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m
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n
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3
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w
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r.co

m
/issu

e
s/in

d
e

x/e
n

viro
n

m
e

n
t/0

8
0

6
0

3
clim

a
te

ch
a

n
g

e
.

h
tm

>.

Electronic Filing - Received, Clerk's Office, October 1, 2008 
                     * * * * * PCB 2009-021 * * * * * 



L
I
E
B
E
R
M
A
N
-
~
A
R
N
E
R

B
IL

L
,

B
O

X
E

R
A

M
E

N
D

R
E

G
U

L
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T
IQ

The
BoxerA

m
endm

entto
the

lieberm
an-W

om
erCIina1B

securityActof2008
(8.3038)

oonlainsover300
regulationsand

m
andalas.Each

regulation
m

ust
go

through
the

Regulatory
Process

detailed
in

thecenter01the
char\.
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T
he

Im
p

a
ct

o
fth

e
E

le
ctio

n
o

n
th

e
T

im
in

g
o

f
N

a
tio

n
a

lC
lim

a
te

C
hange

A
ctio

n

H
a

ri
M

.
O

sofsky,
"C

lim
a

te
C

hange
le

g
is

la
tio

n
in

C
o

n
te

xt,"
N

o
rth

w
e

ste
rn

IJn
it'e

rsity
L

a
w

R
e

t'ie
w

C
olloquy,

1
0

2
(2

0
0

8
):

2
4

5
-2

5
2

<
w

w
w

.la
w

.n
o

rlh
w

e
ste

rn
.e

d
u

/la
w

re
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w
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u
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0
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8
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C
opynght

2008
by

N
orthw

estern
U

niversity
School

or
L

aw
N

orth
.....estem

U
m
v
e
~
l
t
y

U
lW

R
eview

C
olloquy

C
L

IM
A

T
E

C
H

A
N

G
E

L
E

G
IS

L
A

T
IO

N
IN

C
O

N
T

E
X

T

V
ol

102

H
ari

M
G

sa/sky'

C
ongress

is
finally

taking
clim

ate
change

seriously,
or

at
the

very
least

is
engaged

in
a

flurry
o

f
activity

regarding
greenhouse

gas
em

issions.
T

he
L

ieberm
an-W

arner
C

lim
ate

S
ecurity

A
ct

m
ade

it
out

o
f

the
S

enate
E

nvi­
ronm

ent
and

P
ublic

W
orks

C
om

m
ittee,

and
vigorous

debates
are

taking
place

over
the

appropriate
regulatory

approach
to

clim
ate

change
and

en­
ergy.1

T
his

E
ssay

considers
the

context
o

f
that

statutory
conversation.

N
am

ely,
how

does
the

possibility
o

f
U

.S.
legislative

action
fit

w
ithin

a
broader

picture
o

ftransnational
clim

ate
change

governance?
P

rofessor
V

ictor
F

latt's
lead

piece
on

clim
ate

change
legislation

in
this

colloquy
provides

a
thoughtful

analysis
o

fthe
m

any
pending

federal
clim

ate
change

legislative
proposals,

including
his

assessm
ent

o
f

w
hat

is
"best."

H
e

provides
a

detailed
description

o
f

the
pending

proposals,
as

w
ell

as
a

nor­
m

ative
discussion

o
f

legislative
goals

and
m

eans
o

f
attaining

them
.

In
the

course
o

f
his

analysis,
he

references
both

international
negotiations

and
sm

aller
scale

regulation.
H

e
indicates

that
U

.S
.

legislation
should

be
devel­

oped
in

a
w

ay
that

w
ould

be
com

patible
w

ith
-b

u
t

not
w

ait
fo

r-p
o

ssib
le

future
international

agreem
ents

and
also

not
block

sm
aller-scale

efforts.
2

T
his

E
ssay

builds
upon

P
rofessor

F
latt's

thoughtful
analysis

o
f

the
pending

legislation
by

putting
it

in
the

broader
context

o
f

developm
ents

re­
garding

clim
ate

change.
In

contrast
to

P
rofessor

F
latt's

em
phasis

on
spe­

cific
legislative

proposals,
this

E
ssay

provides
a

contextualized,
norm

ative
analysis.

In
particular,

I
focus

on
three

m
ain

types
o

f
pressures

on
the

legis­
lation.

F
irst,

the
legislation

faces
vertical

pressures
from

"above"
(interna-

A
ssistant

Professor,
U

niversity
o

f
O

regon
School

ofL
aw

(2006-08);
A

ssociate
Professor,

W
ash­

ington
and

L
ee

U
niversity

School
o

f
L

aw
(beginning

Fall
2008);

B
.A

..
J.D

.,
Y

ale
U

niversity.
T

his
C

om
m

entary
has

been
greatly

im
proved

through
insightful

feedback
from

M
ark

D
rum

bl,
Frank

Pin·
ciotta,and

the
Fall

2007
Political

E
cology

sem
inar

taughtby
Professor

Peter
W

alker
atthe

U
niversity

o
f

O
regon,

and
has

been
deeply

influenced
by

conversations
at

the
recent

2007
D

uke
E

nvironm
ental

L
aw

an
d

P
olicy

F
orum

Sym
posium

.
I

also
am

grateful
for

the
thoughtful

editing
o

f
Jason

A
llen,

K
ristin

F
eeley,

B
rianne

Straka,
and

Isaac
Peterson

o
f

the
N

orthw
estern

U
n

iversity
L

aw
R

evie·lII.
A

s
alw

ays,
1

trem
endously

appreciate
the

loving
support

o
fJoshua

and
O

z
G

itelson.
I

See
Press

R
elease,

U
.S.

Senate
C

om
m

.
on

E
nv't

and
Pub.

W
orks,

B
oxer

says
Passage

o
f

H
istoric

G
lobal

W
anning

B
ill

"Puts
the

W
ind

at
O

ur
B

acks"
(D

ec.
5,

200?),
available

a
t

h
u

p://epw
.sen

ate.gov/pllh
lidin

dex.cfin
?F

u
seA

ction
=

P
ressR

oom
.P

ressR
eleases&

C
on

ten
IR

ecord_id=
A

C
F

879B
O

-802A
-23A

D
-49C

5-7B
9/482C

ID
D

/
(link).

2
See

V
ictor

B.
Flatt,

T
aking

Ihe
L

egislative
T

em
perature:

W
hich

L
egislative

P
roposal

is
"B

esl"?,
102

N
w

.
U

.
L.

R
Ev.

C
O

L
L

O
Q

U
Y

123
(2007),

h
u

p://colloqlly./m
v.n

oriln
vestern

.edu
/m

ain
/2007//2/takin

g·
Ihe-Iegi.hlm

l(lin
k).
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N
O

R
T

H
W

E
S

T
E

R
N

U
N

IV
E

R
S

IT
Y

L
A

W
R

E
V

IE
W

C
O

L
L

O
Q

U
Y

tional
negotiations

for
the

post-20I2
regim

e)
and

"below
"

(state
and

local
efforts).

S
econd,

the
legislation

is
influenced

horizontally
by

activity
in

the
other

tw
o

branches
o

f
the

U
.S.

governm
ent,

nam
ely

clim
ate

change
litiga­

tion
and

executive
policy,as

w
ell

as
advocacy

efforts
by

a
range

o
f

nongov­
ernm

ental
actors.

M
oreover,

m
any

interactions
that

ultim
ately

influence
legislation

are
sim

ultaneously
horizontal

and
vertical,

such
as

w
hen

states
and

cities
use

federal
courts

to
push

executive
branch

agencies
to

regulate.
J

F
inally,

and
perhaps

m
ost

im
portantly

given
the

loom
ing

P
residential

elec­
tion,

the
shifting

public
aw

areness
o

f
clim

ate
change

creates
an

im
petus

for
C

ongress
to

take
m

eaningful
action

or
at

leastto
appear

to
do

so.
T

ogether,
these

interactions
im

bue
this

legislation
w

ith
significance

beyond
the

specifics
o

f
its

direct
im

pacts.
N

am
ely,

the
potential

legislation
form

s
part

o
f

a
broader,

com
plex

regulatory
m

ap.
T

he
viability

and
im

pact
o

f
legislative

proposals
depend

on
how

a
range

o
f

other
people

and
entities

behave,
and

in
turn,

the
proposals

influence
their

behavior.
In

so
doing,

the
legislation

can
serve

in
not

only
a

norm
-im

plem
enting

role,
but

also
norm

­
generating

one.
4

T
hrough

exploring
the

context
o

f
clim

ate
change

legisla­
tion,

this
E

ssay
thus

argues
for

an
integrated

approach
to

transnational
cli­

m
ate

regulation.

I.
V

E
R

T
IC

A
L

P
R

E
S

S
U

R
E

S
O

N
L

E
G

IS
L

A
T

IV
E

A
C

T
IO

N

P
rofessor

Flatt
provides

a
version

o
f

"best"
that

allow
s

legislative
ef­

forts
to

m
ove

forw
ard

in
tandem

w
ith

initiatives
at

other
levels

o
f

govern­
ance.

H
e

explains
that

the
statutory

regim
e

should
neither

w
ait

for
agreem

ent
on

the
2012

replacem
ent

for
the

K
yoto

P
rotocol

nor
develop

in
a

w
ay

that
w

ould
be

incom
patible

w
ith

its
likely

targets.'
S

im
ilarly,

Flatt
ac­

know
ledges

the
im

portance
o

f
subnational

efforts
on

clim
ate

change,
and

urges
that

the
legislation

not
be

structured
in

a
m

anner
that

preem
pts

those
innovative

efforts.
6

I
agree

w
ith

P
rofessor

F
latt's

analysis,
but

w
ould

like
to

develop
it

fur­
ther

through
reference

to
geography'

and,
m

ore
specifically,

to
issues

o
f

3
I

term
these

sim
ultaneous

horizontal
and

vertical
interactions

"diagonal"
in

a
draft.

article
on

the
appropriate

scale
o

f
clim

ate
regulation.

See
Han

M
.

O
sofsky,

/s
C

lim
ate

C
hange

an
"International"

L
egal

P
roblem

?:
T

ow
ards

D
iagon

al
R

egu
latory

S
trategies

(draft
m

anuscript
on

file
w

ith
author)

[here­
inafter

O
sofsky,

/s
C

lim
ate

C
hange

an
"International"

L
egal

P
roblem

?].
For

an
in-depth

analysis
o

f
"horizontal"

and
"vertical"

interactions
as

part
o

ftransgovem
m

ental
decisionm

aking,
see

A
N

N
E-M

A
R

IE
S

L
A

U
G

H
T

E
R

,A
N

E
W

W
O

RLD
O

R
D

E
R

(2004).
"

For
an

interesting
analysis

o
fthe

expressivist
function

o
f

law
m

aking-its
role

in
social

nonn
gen­

eration
-in

the
crim

inal
law

context,
see

M
A

R
K

A
.

D
R

U
M

B
L

,
A

T
R

O
C

IT
Y

,
P

U
N

lS
H

M
E

N
T

,
A

N
D

IN
T

E
R

N
A

T
IO

N
A

L
L

A
W

173
(2007).

5
See

Flatt,
su

pra
note

2,at
131-32.

6
See

id.
at

134.
7

G
eography

is
a

discipline
that

studies
the

interrelationship
of

place,
space,

and
scale

over
tim

e.
G

eography's
inclusion

o
fboth

the
hard

and
social

sciences
has

been
a

source
o

fboth
strength

and
w

eak-

http://w
w

w
.law

.northw
estern.edu/law

review
/colloquy/2008/9/
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J02:245
(2008)

C
lim

ate
C

hange
L

egislation
in

C
ontext

regulatory
scale.

C
lim

ate
change

is
a

m
ultiscalar

problem
that

dem
ands

m
ultiscalar

solutions'
In

other
w

ords,
both

em
issions

and
im

pacts
take

place
at

personal,
local,

state,
national,

and
international

levels,
and

regula­
tion

at
the

national
level

likely
cannot

address
all

o
f

these
aspects

effec­
tively.

L
egislative

proposals
should

include
the

flexibility
to

adapt
to

vertical
pressures

because
the

problem
cannot

be
regulated

at
only

one
level

o
fgovernance,even

a
very

pow
erful

national
one.'

A
lthough

there
has

been
broad

acknow
ledgm

ent
across

the
political

spectrum
o

f
the

value
o

f
addressing

clim
ate

change
at

a
global

scale,
m

ore
skepticism

exists
about

state
and

local
initiatives.

S
om

e
argue

that
the

problem
is

too
large

both
spatially

and
tem

porally
to

m
anage

at
sm

aller
lev­

els
o

fgovernance.
10

T
hese

types
o

fantiregulatory
argum

ents
are

potentially
dangerous,

w
hether

m
ade

in
the

context
o

f
legislation

or
litigation

for
three

prim
ary

reasons."
F

irst,
neither

international
nor

national
efforts

seem
likely

to
go

far
enough

to
get

this
problem

under
control,12

so
sm

aller
scale

efforts
are

needed
to

spur
innovation

and
action."

If
the

legislation
blocks

these
ef­

forts,
greater

em
issions,

w
ith

their
troubling

consequences,
m

ay
result.

S
econd,

how
ever

the
balance

betw
een

centralization
and

decentraliza­
tion

o
f

goverrunental
pow

er
is

struck
in

this
area

o
f

law
,

effective
clim

ate
policy

should
provide

opportunities
to

draw
from

state
and

local
expertise

and
core

com
petences.

C
ity

governm
ents,

for
exam

ple,
w

ill
have

insights
into

how
streets

should
be

organized
in

order
to

decrease
vehicle

m
iles

trav-

ness
for

that
discipline

in
the

U
.S.

academ
y.

S
ee

A
lexander

B
.

M
urphy,

G
eograph

y's
P

lace
in

H
igh

er
E

ducation
in

the
U

nited
S

tales,
31

J.G
EO

G
R

A
PH

Y
IN

H
IG

H
E

R
ED

U
C

.
121,

122-23
(2007).

8
S

ee
O

sofsk
y,/s

C
lim

ate
C

hange
an

"International"
L

egal
P

roblem
?,

su
pra

note
3;

see
also

H
ari

M
.

O
sofsky,

The
G

eograph
y

o
/C

lim
a

te
C

hange
L

itigation:
Im

plication
s/or

T
ran

sn
ation

al
R

egu
latory

G
overn

an
ce,

83
W

A
SH

.
U

.
L

.Q
.

1789
(2005)

[hereinafter
O

sofsky,
The

G
eograph

y
a

/C
lim

a
te

C
hange

L
itig

atio
n

].
For

a
com

parative
analysis

o
f

the
concept

o
f

scale
in

the
geography

and
political

ecology
literatures,

see
N

athan
F.

Sayre,
E

cological
an

d
G

eograph
ical

S
cale:

P
arallels

an
d

P
oten

tialfor
Inte­

gration
,

29
PR<X1RESS

IN
H

U
M

.
G

EO
G

R
A

PH
Y

276
(2005).

9
See

O
sofsky,Is

C
lim

ate
C

h
an

ge
an

"International"
L

egalP
roblem

?,
su

pra
note

3.
10

See,
e.g.,

Jonathan
B

.
W

iener,
T

hink
G

lobally,
A

ct
G

lobally:
T

he
L

im
its

o
f

L
ocal

C
lim

ate
P

oli­
cies,

155
U

.
PEN

N
.

L.R
E

v.
1961,

1962
(2007)

{arguing
that

"subnational
state-level

action
is

not
the

best
w

ay
to

com
bat

global
clim

ate
change"}.

II
M

y
new

draft
article

explores
these

concerns,
addressed

b
riefly

below
,

in
m

ore
depth.

See
O

sof­
sky,

Is
C

lim
ate

C
h

an
ge

an
"

Im
ern

otion
a/"

L
egalP

roblem
?,su

pra
note

3.

12
S

ee
H

-H
o

lg
er

R
ogner,

et
ai,

Introduction
to

IN
TER

G
O

VER
N

M
EN

TA
L

PA
N

EL
O

N
C

LIM
A

TE
C

H
A

N
G

E
,

FO
U

R
TH

A
SSESSM

EN
T

R
EPO

R
T,

C
LIM

A
TE

C
H

A
N

G
E

200?:
M

ITIG
A

TIO
N

95,
109-12

(B
.

M
etz

et
al

eds.,
200?),available

at
http://w

w
w

.ipcc.chlpdf/assessm
enl-reportlar4/w

g3/ar4-w
g3-chapterl.pdf.

1J
For

exam
ples

o
f

som
e

recent
analyses

o
f

the
benefits

and
lim

itations
o

f
state

and
local

clim
ate

initiatives,
see

R
andall

S.
A

bate,
K

yoto
o

r
N

ot,
H

ere
W

e
C

om
e:

T
he

P
rom

ise
an

d
P

erils
o

f
the

P
iece­

m
ealA

pproach
to

C
lim

ate
C

h
an

ge
R

egulation
in

the
U

n
ited

S
tates,

15
C

O
R

N
ELL

lL
.

&
PU

B
.

P
O

L'y
369

(2006);
H

ari
M

.
O

sofsky
&

Janet
K

oven
Levit,

The
S

cale
o

f
N

etw
orks:

L
ocal

C
lim

ate
C

hange
C

oali­
tions,

8
C

H
I.J.IN

T
'L

L.
409

(2008);
W

iener,
su

pra
note

10.

http://w
w

w
.iaw

.northw
estern.edu/law

review
/colloquy/2008/9/
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N
O

R
T

H
W

E
S

T
E

R
N

U
N

IV
E

R
S

IT
Y

L
A

W
R

E
V

IE
W

C
O

L
L

O
Q

U
Y

eled
m

ost
effectively

and,
m

ore
broadly,

into
the

unique
confluence

o
f

fac­
tors

affecting
their

localities'regulatory
environm

ents."
F

inally,
and

m
ost

im
portantly,

privileging
larger-scale

regulation
po­

tentially
prevents

holistic
regulatory

solutions
necessary

to
m

anage
cross­

cutting
problem

s."
B

y
acknow

ledging
the

national
scale

as
only

one
level

o
f

governance
at

w
hich

clim
ate

regulation
can

take
place,16

C
ongress

w
ill

facilitate
the

creative
policy

developm
entthatclim

ate
change

dem
ands.

II.
H

O
R

IZ
O

N
T

A
L

P
R

E
S

S
U

R
E

S
O

N
L

E
G

IS
L

A
T

IV
E

A
C

T
IO

N

T
he

horizontal
pressures

from
the

executive
and

judicial
branches

also
deeply

influence
the

legislative
debate

and
the

possibilities
for

achieving
m

eaningful
regulation.

O
ur

tw
o-term

presidency
m

eans
that

not
only

do
the

current
congressional

proposals
occur

in
the

context
o

f
the

B
ush

A
dm

ini­
stration's

longstanding
recalcitrance

on
this

issu
e-w

h
ich

is
reflected

in
both

m
acro-level

W
hite

H
ouse

statem
ents

and
decisions

and
in

m
icro-level

agency
d

ecisio
n

m
ak

in
g

-b
u

t
also

that
E

xecutive
B

ranch
policy

soon
w

ill
change,

alm
ost

certainly
in

the
direction

o
f

additional
regulatory

efforts.
E

ach
o

f
the

three
m

ost
likely

P
residential

p
ro

sp
ects-H

illary
C

linton,
John

M
cC

ain,
and

B
arack

O
b

am
a-su

p
p

o
rts

approaches
to

em
issions

regulation
that

go
w

ell
beyond

those
o

f
the

B
ush

A
dm

inistration.
17

A
lthough

this
electoral

context
initially

appears
to

create
a

m
ore

posi­
tive

environm
ent

for
legislation,

it
m

ore
likely

delays
congressional

action
for

at
least

another
year.

In
order

for
statutes

to
be

passed
prior

to
the

presidential
election,

they
m

ust
either

be
acceptable

to
the

B
ush

A
dm

ini-

14
For

a
discussion

o
fthe

locally-specific
w

ays
in

w
hich

effective
urban

clim
ate

policy
evolves,see

O
sofsky

&
L

evit,
supra

note
13

(com
paring

Portland
and

T
ulsa);

see
also

R
obert

B
.

M
cK

instry,
Jr.,

L
aboratoriesfor

L
ocal

Solutionsfor
G

lobal
P

roblem
s:

State,
L

ocalan
d

P
rivate

L
eadership

in
D

evelop­
ing

S
trategies

to
M

itigate
the

C
au

ses
an

d
E

ffecls
o/C

lim
ate

C
hange,

12
PEN

N
ST.

E
N

V
TL

L.
R

E
v.

15
(2004)

(discussing
state

and
local

leadership
on

clim
ate

change).
G

erald
Frug

and
D

avid
Barron

provide
an

insightful
analysis

o
f

the
com

plexities
o

f
the

interface
bet"veen

localities
and

international
law

and
institutions

in
G

erald
E.Frug

&
D

avid
1.

B
arron,

International
L

ocal
G

overnm
ent

L
m

y,
38

U
R

B.
LAW

.
I

(2006).

IS
C

lim
ate

change
cuts

across
not

only
regulatory

levels,
but

substantive
areas

o
f

law
.

See
O

sofsky.
Is

C
lim

ate
C

hange
an

"International"
L

egalP
roblem

?,su
pra

note
3

16
For

exam
ples

o
fanalyses

o
fthe

role
o

fthe
national

scale
in

transnational
regulatory

governance,
see

NEIL
BRENNER,NEW

STATE
SPACES:

U
R

BA
N

G
O

VERNANCE
AND

THE
RESCALING

OF
STATEH

O
O

D
(2004);

B
ecky

M
ansfield,

B
eyon

d
R

escaling:
R

eintegrating
the

"N
ational"

as
a

D
im

ension
0/

S
calar

R
elations,

29
PRO

O
RESS

IN
H

U
M

.G
EO

G
RAPH

Y
458

(2005);
A

lexander
B

.
M

urphy,
The

S
overeign

State
System

as
P

olitical-T
erritorial

/deal:
H

istorical
an

d
C

on
tem

porary
C

on
sideration

s,
in

STATE
SO

VEREIG
NTY

AS
SO

ClAL
CO

NSTRUCT
81

(T
hom

as
J.

B
iersteker

&
C

ynthia
W

eber
eds.,

1996);
H

ari
M

.
O

sofsky,
The

G
eograph

y
0/

Justice
W

orm
holes:

D
ilem

m
as

from
P

roperty
an

d
C

rim
inal

L
m

y,
53

VILLANO
VA

L.R
E

v._
(forthcom

ing
2008).

17
See

K
itty

B
ennett

&
Farhana

H
ossain,

The
P

residen
tial

C
an

didates
on

C
lim

ate
C

hange,
h/tp://politics.nytim

es.com
/election.guide/2008/issues/c1im

ate/index.htm
l

(last
visited

M
ar.

IS,
2008)

(lin
k).

http://w
w

w
.law

.northw
estern.edu/law

review
/colloquy/2008/9/

248

Electronic Filing - Received, Clerk's Office, October 1, 2008 
                     * * * * * PCB 2009-021 * * * * * 



102:245
(2008)

C
lim

ate
C

hange
L

egislation
in

C
ontext

stration
or

have
enough

support
to

override
a

veto."
M

em
bers

o
f

C
ongress

w
ho

are
also

up
for

reelection
m

ay
face

com
peting

pressures
regarding

their
stance

on
clim

ate
change,

and
so

far,
the

S
enate

and
the

H
ouse

do
not

have
a

clear
m

eeting
o

f
the

m
inds."

T
his

horizontal
pressure

both
serves

as
a

slow
ing

force
and

influences
the

details
o

f
the

ultim
ate

bills.
M

eanw
hile,

the
problem

o
f

clim
ate

change
w

ill
continue

to
w

orsen
as

candidates
m

ake
speeches

and
sam

ple
local

specialties.
M

oreover,
the

increasing
w

illingness
o

f
the

judicial
branch

to
engage

clim
ate

change
creates

another
com

plicated
horizontal

force
influencing

the
legislative

environm
ent.

T
he

S
uprem

e
C

ourt's
decision

in
M

a
ssa

ch
u

setts
v.

E
P

A
,'·

though
it

bears
upon

executive
agency

decisionm
aking

directly,
has

been
part

o
fthe

conversation
on

C
apitol

H
ill;

it
thus

has
both

form
al

and
in­

form
al

horizontal
influences

on
the

other
tw

o
branches

o
f

the
federal

gov­
ernm

ent."
In

addition,
m

ajor
em

itters-w
h

o
play

an
im

portant
lobbying

ro
le-are

engaged
as

plaintiffs
and

defendants
in

various
pending

suits.
T

hese
suits

range
from

disputing
the

appropriateness
o

f
regulation

at
local,

state,
and

national
levels

to
using

nuisance
law

to
target

the
autom

obile
and

pow
er

industries.
22

A
ny

version
o

f
the

legislation
w

ill
alter

the
litigation

environm
ent,

w
hich

w
ill

in
turn

im
pact

the
overall

efforts
to

regulate
cli­

m
ate

change
in

the
U

nited
States.

A
s

w
ith

the
sm

aller-scale
efforts

discussed
above,

litigation
plays

a
crucial

role
in

the
regulation

o
f

clim
ate

change
and

the
legislation

should
not

attem
pt

to
preem

pt
access

to
courts

too
broadly.

R
ather,

the
statutory

schem
e

should
provide

a
clear

basis
for

concerned
individuals

and
organiza­

tions
to

address
inadequate

regulation
by

governm
ent

and
failures

by
m

ajor
em

itters
to

reduce
their

production
o

f
greenhouse

gases.
S

uch
a

structure
w

ill
insure

that
litigation

can
continue

to
play

its
crucial

role
in

the
push

and

18
T

his
issue

w
as

analyzed
in-depth

during
the

session
on

N
ew

L
egislative

A
pproach

es
at

the
D

uke
E

nvironm
ental

Law
and

P
olicy

F
orum

Sym
posium

:
A

C
harged

A
tm

osphere:
The

F
U

lure
o

fu.s.
P

olicy
on

G
lobal

W
arm

ing,
N

ov.
16,

2007,
http://w

w
w

.law
.duke.edulw

ebcastl?m
atch=D

E
L

PF+Sym
posium

(last
visited

M
ar.

15,
2008)

(link).

19
S

ee
id.;

see
also

Flatt,su
pra

note
2,at

123-24.
2.

127
S.C

!.
1438

(2007).

21
See.

e.g.,
W

axm
an

to
Introduce

M
oratorium

on
A

pproval
o

f
N

ew
C

oal-F
ired

P
ow

er
P

lants,
C

am
m

.
on

O
versight

and
R

efonn,
U

.S.
H

ouse
o

f
R

epresentatives,
N

ov.
8,

2007.
h

llp://oversigh
l.h

ollse.gov/slory.asp?/D
=

/6/3
(last

visited
M

a
r.

15,2008)
(lin

k
)

("R
ep

.
H

en
ry

A
.

W
a

x
·

m
an

an
n

o
u

n
ced

at
a

co
n

g
ressio

n
al

h
earin

g
w

ith
E

P
A

A
d

m
in

istrato
r

S
tep

h
en

Johnson
that

he
w

ill
in

tro
·

duce
leg

islatio
n

that
establishes

a
m

o
rato

riu
m

on
the

ap
p

ro
val

o
f

n
ew

coal·fired
p

o
w

er
plants

u
n

d
er

the
C

lean
A

ir
A

ct
u

n
til

E
P

A
fin

alizes
reg

u
latio

n
s

to
address

the
g

reen
h

o
u

se
gas

em
issions

fro
m

these

so
u

rces.").

22
F

o
r

analyses
o

f
these

suits,
see

JO
SEPH

S
M

ITH
&

D
A

V
ID

S
H

E
A

R
M

A
N

,
C

L
IM

A
T

E
C

H
A

N
G

E
L

IT
IG

A
T

IO
N

:
A

N
A

L
Y

S
IN

G
TH

E
L

A
W

,S
C

IE
N

TIFIC
E

V
ID

E
N

C
E

&
IM

P
A

C
TS

O
N

TH
E

E
N

V
IR

O
N

M
E

N
T

,
H

E
A

L
T

H

&
P

R
O

P
E

R
TY

(2006);
A

D
JU

D
IC

A
TIN

G
C

L
IM

A
T

E
C

H
A

N
G

E
:

S
U

B
·N

A
T

IO
N

A
L

,
N

A
T

IO
N

A
L

,
A

N
D

S
U

P
R

A
­

N
A

T
IO

N
A

L
A

pP
R

O
A

C
H

E
S

(W
illia

m
C

.G
.

B
u

m
s

&
H

ari
M

.
O

so
fsky,

ed
s.)

(fo
rth

co
m

in
g

2008,
C

am
b

rid
g

e

U
n

iversity
P

ress).

http://w
w

w
.law

.northw
estern.edu/law

review
/colloquy/2008/9/
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N
O

R
T

H
W

E
S

T
E

R
N

U
N

IV
E

R
S

IT
Y

L
A

W
R

E
V

IE
W

C
O

L
L

O
Q

U
Y

pull
o

f
the

com
plex

form
al

and
inform

al
regulatory

dance
over

clim
ate

change."
F

urtherm
ore,these

horizontal
forces

have
vertical

dim
ensions,

and
vice

versa.
A

s
elections

involve
individuals

and
com

m
unities

in
political

deci­
sionm

aking,
they

becom
e

part
o

f
a

vertical
conversation.

W
hen

concerned
organizations

and
corporations

use
litigation

to
push

for
or

against
regula­

tory
action

at
different

levels
o

f
governm

ent,
they

influence
the

m
ultiscalar

dialogue.
T

hese
choices

over
clim

ate
change

that
shape

the
legislative

envi­
ronm

ent
are

both
im

bedded
in

the
context

o
f

specific
places

and
influenced

by
larger

political
and

econom
ic

forces.

III.
S

O
C

IO
C

U
L

T
U

R
A

L
P

R
E

S
S

U
R

E
S

O
N

L
E

G
IS

LA
T

IV
E

A
C

T
IO

N

T
his

form
al

and
inform

al
regulatory

dance
is

deeply
shaped

by
the

so­
ciocultural

discourse
over

clim
ate

change.
T

he
aw

arding
o

f
a

N
obel

P
eace

P
rize

to
A

l
G

ore
and

the
Intergovernm

ental
Panel

on
C

lim
ate

C
hange

(lP
C

C
)

sym
bolizes

the
increased

focus
on

this
problem

."
O

pinion
polls

show
a

grow
ing

public
recognition

o
f

and
concern

w
ith

the
problem

o
f

cli­
m

ate
change,25

and
the

legal
academ

ic
w

orld
has

seen
an

explosion
in

the
past

tw
o

years
o

f
public

conversation
and

scholarly
discourse

over
this

is­
sue,26

as
exem

plified
by

this
colloquy.

T
his

sudden
interest

and
activity,

like
the

election
environm

ent,
proba­

bly
w

ill
have

a
m

ixed
im

pact
on

the
proposed

legislation.
T

he
science

that
suddenly

captivates
people

is
not

new
;

the
recent

F
ourth

IP
C

C
A

ssess­
m

en
t-th

e
m

ost
w

idely
recognized

com
pilation

o
f

the
state

o
f

clim
ate

sci­
ence

and
policy

responses
to

the
problem

-synthesizes
studies

by
leading

23
Ihave

explored
these

regulatory
dynam

ics
from

a
law

and
geography

perspective
in

previous
ar­

ticles.
See

H
ari

M
O

sofsky,
T

he
G

eograph
y

o
/C

lim
a

te
C

h
an

ge
L

itigation
P

art
II:

N
arratives

a/M
assa­

chusetts
v.

E
PA

,
8

C
H

i.J.
INT'L

L.
573

(2008);
O

sofsky,
The

G
eograph

y
a

/C
lim

a
te

C
hange

L
itigation

,
su

pra
note

8.
For

an
analysis

ofhow
state~iniljated

litigation
can

help
address

federal
regulatory

gaps,
see

K
irsten

H
.

E
ngel,

H
arm

on
izin

g
R

egu
la/m

y
a

n
d

L
itigation

A
pproach

es
to

C
lim

ate
C

h
an

ge
M

itiga­
tion:

In
corporatin

g
T

radable
E

m
ission

s
O

ffsets
into

C
om

m
on

L
aw

R
em

edies,
155

U
.

PA
.

L.
REV.

1563
(2007).

24
S

ee
N

obel
P

eace
P

rize
2007,

h
ttp://n

obeJprize.org/n
obelyrizes/peace/lau

reates/2007/,
(last

vis­
ited

M
ar.

15,2008)
(link).

25
See

Juliet
E

ilperin
&

Jon
C

ohen,
G

row
in

g
N

u
m

ber
o

f
A

m
erican

s
See

W
arm

in
g

as
L

eadin
g

Threat,
W

ASH
.PO

ST,A
pr.20,2007,

at
A

20
(link);

see
also

T
he

C
hicago

C
ouncilon

Public
A

ffairs,
P

oll
F

inds
W

orldw
ide

A
greem

en
t

th
at

C
lim

ate
C

h
an

ge
is

a
T

hreat
(M

ar.
2007),

available
at

http://w
w

w
.w

orldpublicopinion.org/pipalpdf/m
ar07/C

C
G

A
+_C

lim
ateC

hange_article.pdf
(link)

(an
in­

ternational
public

opinion
poll

finding
general

agreem
ent

that
clim

ate
change

is
a

significant);c/
C

ass
R

.
S

unstein,
O

n
the

D
ivergen

t
A

m
erican

R
eaction

s
to

T
errorism

a
n

d
C

lim
ate

C
h

an
ge,

107
C

O
LU

M
.

L.
R

Ev
503

(2007)
(com

paring
public

opinion
regarding

terrorism
and

clim
ate

change
prior

to
the

increased
public

focus
on

clim
ate

change
that

has
taken

place
over

the
past

several
m

onths).
26

See,
e.g.,

C
ap

and
T

rade
as

a
T

ool
for

C
lim

ate
C

hange,
http://w

w
w

.law
.berkeley.edu/centers/envirolaw

/capandtrade/index.htm
l(F

eb.
22-23,

2007,
U

niversity
o

fC
alifornia,B

erkeley
at

B
oalt

H
all

School
ofL

aw
);

Stanford
E

nvironm
ental

L
aw

Journal
and

Stanford
Journal

o
f

International
L

aw
,

Spring
2007

Sym
posiw

n:
C

lim
ate

C
hange

L
iability

and
the

A
llocation

of
R

isk,http://sjil.stanford.edu/clim
atechange.shtm

l
(Feb.24,2007).

http://w
w

w
.law

.northw
estern.eduiJaw

review
/colloquy/2008/9/
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C
lim

ate
C

hange
L

egislation
in

C
ontext

scientists
and

provides
policy

sum
m

aries,
w

hich
reflect

stances
that

those
involved

in
crafting

it
are

w
illing

to
take

publicly.27
P

ublic
opinion

polling
show

s
increasing

concern
w

ith
clim

ate
change,

but
not

necessarily
the

w
ill

to
m

ake
the

hard
choices

necessary
to

get
this

problem
under

control.
28

E
ven

the
m

ost
aggressive

legislative
proposals

pending
in

C
ongress

do
not

go
as

far
as

m
any

scientists
suggest

is
necessary

to
m

itigate
the

w
orst

im
­

pacts.
29

T
he

public's
desire

to
do

som
ething

w
ithout

a
real

cognizance
o

f
w

hat
addressing

clim
ate

change
w

ould
entail

does
not

bode
w

ell
for

foster­
ing

the
political

w
ill

to
pass

legislation
that

w
ould

help
to

steer
the

w
orld

aw
ay

from
m

ajor
im

pacts.
A

s
C

ongress
and

com
m

entators
debate

the
specifics

o
f

legislative
pro­

posals,
the

interaction
betw

een
sociocultural

forces
and

political
decisions

shapes
w

hat
is

possible.
T

he
public's

view
o

f
the

problem
influences

how
far

politicians
dependent

on
an

election
cycle

are
w

illing
to

go,
and

C
on­

gress's
approach

to
the

problem
in

tu
m

im
pacts

public
opinion.

A
nd

yet
all

o
f

this
interaction

occurs
against

the
backdrop

o
f

a
m

ultiscalar
ecological

phenom
enon

w
e

do
not

fully
understand.

W
hether

or
not

people
are

w
illing

to
pass

legislation
that

helps
to

control
future

em
issions

m
ore

substantially,
the

physical
clim

ate
continues

to
evolve

at
m

ultiple
scales

in
w

ays
that

cur­
rent

and
future

generations
w

ill
have

to
navigate.

IV
.

C
O

N
C

L
U

D
IN

G
R

E
F

L
E

C
T

IO
N

S

R
eturning

to
the

question
o

f"best"
that

P
rofessor

F
latt

raised,
m

y
view

is
that

the
broader

context
in

w
hich

legislative
proposals

occur
suggests

cause
for

guarded
optim

ism
.

N
ational-level

legislation,
even

in
a

m
ajor

em
itter

like
the

U
nited

S
tates,

cannot
solve

the
problem

o
f

clim
ate

change.
C

urrent
and

future
proposals

w
ill

alw
ays

be
buffeted

by
international

nego­
tiations

and
sm

aller-scale
land

use
policy

choices,
executive

and
judicial

decisionm
aking,

and
the

broader
sociocultural

discourse
over

this
problem

.
B

ut
even

in
this

context,
our

national-level
legislative

choices
m

atter
deeply.

F
rom

a
practical

perspective,
as

P
rofessor

F
latt

analyzed,
they

have
the

potential
to

reduce
U

.S
.

greenhouse
gas

em
issions

substantially
and,

in
the

process,
significantly

bring
dow

n
the

global
total.

JO
A

s
part

o
f

transna-

27
S

ee,
e.g

.,
IN

T
E

R
G

O
V

E
R

N
M

E
N

T
A

L
PA

N
E

L
O

N
C

L
IM

A
T

E
C

H
A

N
G

E
,

FO
U

R
T

H
A

SSE
SSM

E
N

T
R

E
PO

R
T

,

C
L

IM
A

T
E

C
H

A
N

G
E

2
0

0
7

:
T

H
E

P
H

Y
S

IC
A

L
S

C
IE

N
C

E
B

A
S

IS
O

F
C

L
IM

A
T

E
C

H
A

N
G

E
,

F
R

O
N

T
M

A
T

IE
R

i,
v

(2007),
available

at
h

ttp://ipcc-w
gl.u

car.edu
/w

gJ/R
eport/A

R
4W

G
J
~
P
r
i
n
t
_
F
r
o
n
t
M
a
t
t
e
r
.
p
d
f
(
l
i
n
k
)

("T
he

IPee
does

not
conduct

new
research.

Instead,
its

m
andate

is
to

m
ake

p
olicy-relevan

t-as
opposed

to
p

olicy-p
rescrip

tive-assessm
en

ts
o

f
the

existing
w

orldw
ide

literature
on

the
scientific,

technical,
and

socioecon
om

ic
aspects

o
f

clim
ate

change.").
For

analyses
o

f
the

Fourth
fPee

R
eport

and
the

state
o

f
clim

ate
scien

ce,
see,

for
exam

ple,
John

B
ohannon,

IP
C

C
R

eport
L

ays
O

ut
O

ptions
for

T
am

ing
G

reen­
house

G
ases,

316
S

C
IE

N
C

E
781,

812
(2007)

(lin
k);

Jim
G

iles,
S

pecial
R

eport:
F

rom
W

ords
to

A
ction,

445
N

A
TU

R
E

567,
578

(2007)
(link).

28
For

analyses
o

fw
hat

reductions
are

necessary,see
sources

listed
supra

note
13.

29
See

sources
listed

su
pra

note
12.

30
See

F
latt,supra

note
2,

at
1

3
1

-3
2

.

http://w
w

w
.law

.northw
estern.edullaw

review
/colloquy/2008/9/
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N
O

R
T

H
W

E
S

T
E

R
N

U
N

IV
E

R
S

IT
Y

L
A

W
R

E
V

IE
W

C
O

L
L

O
Q

U
Y

tionaI
regulation

o
f

clim
ate

change,
they

are
arguably

even
m

ore
critical.

D
uring

his
announcem

ent
o

f
the

decision
not

to
participate

in
the

K
yoto

P
rotocol,

P
resident

B
ush

acknow
ledged

that
alm

ost
20

percent
o

f
the

w
orld's

hum
an-m

ade
greenhouse

gases
originate

from
w

ithin
this

country's
borders;"

furtherm
ore,

the
U

nited
S

tates'official
clim

ate
action

report
from

2002
indicated

that
its

em
issions

w
ill

rise
by

42.7
percent

betw
een

2000
and

2020.
32

T
his

focus
on

legislative
action,

even
if

it
does

not
bear

fruit
until

after
the

2008
elections,

opens
up

the
potential

for
a

national-level
policy

in
the

U
nited

S
tates

that
takes

clim
ate

change
m

ore
seriously.

S
uch

a
p

o
lic

y
­

if
constructed

w
ith

sensitivity
to

vertical,
horizontal,

and
sociocultural

dy­
n

am
ics-m

ay
help

to
foster

other
regulatory

progress;
for

exam
ple,

it
could

help
to

support
constructive

international
negotiations

and
dynam

ic
local

initiatives.
M

ore
broadly,

this
political

and
sociocultural

context
raises

core
ques­

tions
about

appropriate
role

o
f

national-level,
legislative

governance
in

ad­
dressing

clim
ate

change.
F

or
exam

ple,
w

hat
aspects

o
f

clim
ate

change
can

be
accom

plished
particularly

w
ell

at
the

national
scale?

H
ow

should
the

legislative
branch

interact
w

ith
the

other
form

s
o

f
governm

ent
to

form
U

.S.
policy

on
clim

ate
change?

H
ow

should
legislative

efforts
respond

to
the

m
yriad

o
f

forces
addressing

global
clim

ate
change?

W
hile

C
ongress

de­
bates

the
specifics

o
f

legislative
proposals,

these
questions

need
to

shape
the

discourse.
A

s
the

problem
o

f
clim

ate
change

continues
to

w
orsen

and
a

range
o

factors
engage

in
form

al
and

inform
al

regulatory
action,

U
.S.

legis­
lation

should
reflect

the
context

in
w

hich
ittakes

place.

31
President

G
eorge

W
.

B
ush,

Speech
D

iscussing
G

lobal
C

lim
ate

C
hange

(June
11,2001),

available
a

thttp://w
w

w
.w

hitehouse.gov/new
s/releasesl2001/06120010611-2.htm

l(link}.
32

U
.S.

D
E

P
'T

O
F

ST
A

T
E

.
U

N
IT

E
D

ST
A

T
E

S
C

L
IM

A
T

E
A

C
T

IO
N

R
E

pO
R

T
200273

(2002),
available

at
http://unreec.int/resource/docs/natc/usnc3.pdf(Iink).
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