BEFORE THE POLLUTION CONTROL BOARD RECEIVED
OF THE STATE, OF ILLINOIS CLE

MAY 22 2007

STATE OF ILLINOIS

IN THE MATTER OF: Pollution Control Board

)
)
Petition of Johns Manville ) AS04-04
for an Adjusted Standard ) (Adjusted Standard-Land)
from 35 Ill. Adm. Code )
811.310, 811.311, 811.318, and 814 )

NOTICE OF FILING

TO:  Ms. Dorothy M. Gunn, Clerk Ms. Elizabeth Wallace
Ilinois Pollution Control Board Office of the Attorney General
100 West Randolph Street Environmental Bureau
Suite 11-500 69 West Washington Street
Chicago, Illinois 60601 Suite 1800

Chicago, lllinois 60602

Mr. Edward P. Kenney
Sidley Austin, LLP

One South Dearborn Street
Chicago, Illinois 60603

PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of the
Illinois Pollution Control Board the attached Motion for Leave to File Response to
Petition for Adjusted Standard Instanter and Response to Petition for Adjusted Standard
on behalf of the Illincis Environmental Protection Agency, copics of which are served
upon you herewith.

v
Date: May 22, 2007 ﬂ%ﬂ

P¥ter E. Orlinsky
Peter E. Orlinsky Assistant Counsel
Illinois Environmental Protection Agency Division of Legal Counsel
9511 West Harrison Street
Des Plaines, Illinois 60016
847/294-4077
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BEFORE THE POLLUTION CONTROL BOARD F%E&'g' C')l\=l’=EED

OF THE STATE OF ILLINOIS
MAY 2 2 2007

STATE OF ILLINOJS

IN THE MATTER OF: Pollution Contro| Board

AS04-04
(Adjusted Standard-Land)

Petition of Johns Manville

for an Adjusted Standard

from 35 IIl. Adm. Code
§11.310,811.311,811.318, and 814

.

Motion for Leave to File Response to
Petition for Adjusted Standard Instanter

Now comes the [llinois Environmental Protection Agency (“Ilinois EPA™) by
Peter E. Orlinsky, Assistant Counsel and moves to file the Illinois EPA’s Response to
Petition for Adjusted Standard. In support, the Illinois EPA states as follows:

1. Johns Manville filed its Petition for an Adjusted Standard on June 30,
2004,

2. On August 5, 2004, the lllinois Pollution Control Board (“Board”) ruled
that the petition was deficient and refused to accept it

3. On September 30, 2004, Johns Manville filed an Amended Petition for an
Adjusted Standard.

4, On November 4, 2004, the Board accepted the amended petition for
hearing.

5. The Hlinois EPA’s 1nitial review of the amended petition concluded that
without more information, it would be unable to recommend that an adjusted
standard be adopted.

6. Counsel for Johns Manville, counsel for the illinois EPA, and the Board's
hearing officer agreed that the Illinois EPA’s recommendation would not have to
be filed until after an information exchange among the parties was completed.

7. Following severa! technical meetings as well as guestion and answer

exchanges, the Illinois EPA is satisfied that it now has been fully informed as to
Johns Manville’s justifications for the requested adjusted standard.
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‘ Wherefore, the Illinois EPA requests that the Board accepted the Response
“to Petition for Adjusted Standard.

Date: May 22, 2007

4

700 Ot
Bdter E. Orlinsky O/

Assistant Counsel
Division of Legal Counsel

Peter E. Orlinsky

Illinois Environmental Protection Agency
9511 West Harrison Street

Des Plaines, Tllinots 60016

847/294-4077
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BEFORE THE POLLUTION CONTROL BOARD RECEIVED

OF THE STATE OF ILLINOIS CLERK'S OFFICE
MAY 2 2 2007
IN THE MATTER OF: ) STATE OF ILLINOIS .
) Pollution Control Board
Petition of Johns Manville ) AS04-04
for an Adjusted Standurd ) {Adjusted Standard-Land)
from 33 Ill. Adm. Code )
8§11.310,811.311, 811.318, and 814 )

RESPONSE TO PETITION FOR ADJUSTED STANDARD

The Illinois Environmental Protection Agency (“lllinois EPA”) by Assistant
Counsel Peter E. Orlinsky, pursuant to Section 104.416 of the Procedural Rules of the
1llinois Pollution Control Board (“Board™), hereby files the response to the Amended
Petition for an- Adjusted Standard (“Petition™) filed in the above-captioned matter on
September 30, 2004 by the Petitioner, Johns Manville (“JM”), and respectfully states as
follows:

INTRODUCTION-

The Petition filed by JM seeks an adjusted standard from requirements in 35 11
Adm. Code Parts 811 and 814 pertaining to landfills. JM has requested that the Board
promulgate adjusted standards for its site located in Waukegan, Hlinois, modifying the
following generally applicable standards governing landfill operations: (1) Section
811.311: Landfill Gas Management System; (3) Section 811.318: Design, Construction,
and Operation of Groundwater Monitoring Systems; (4) Section §11.320; Groundwater
Quality Standards; and (5) Section 814.402(b)(3). Applicable Groundwater Standards

On January 6, 2003, the State of Iliinois and JM entered into a Consent Order in
Lake County Circuit Court: Peeple of the State of Illinois ex rel. Lisa Madigan, Attorney
General of the State of lllinois, and ex rel. Michael J. Waller, State's Attorney of Lake
County v. Johns Manville, a Delaware Corporation, No. 01 CH 857. Pursuant to the
terms of the Consent Order, M agreed to the closure of its miscellaneous disposal pit and
a portion of its collection basin where waste materials had been disposed. The Consent
Order contemplated the possibility that JM would have to obtain an adjusted standard
from the Board in order to complete the closure activities (Exhibit A, page 13).

Following the filing of the original adjusted standard petition on June 30, 2004
and continuing to the present, technical personnel {rom the Tllinois EPA and from JM
have conducted a series of in person meetings and have exchanged questions and answers
by telephone, letter, and e-mail in order to determine the necessity of the requested
adjusted standard. For the reasons set forth below, the Illinots EPA recommends that the
Board approve the requested adjusted standard.  This response will address the
requirements of 35 IIl. Adm. Code 104.406(a)(y) 1n order.

THESE DOCUMENTS ARE SUBMITTED ON RECYCLED PAPER



STANDARD FROM WHICH ADJUSTED
STANDARD IS REQUIRED

- JM 1s secking adjusted standards from the following Board regulations as they
_ apply to, the mlscellaneous disposal pit and portions of the collection basin:

1. 35 I Adm. Code 811. 310(c)(1) requires that landfill gas monitoring devices
including ambient air monitors must be operated on a monthly basis for the entire
operating period of the landfill and for a minimum of five years after closure.

2. 351l Adm. Code 811.311(a)(1) requires that the landfill operator rmust install
a gas management system if a methane concentration greater than 50 per cent of the
lower explosive limit in air is detected below the ground surface by a monitoring device

or 1s detected by an ambient air monitor located at or beyond the property boundary or

30.5 meters (100 feet) from the edge of the unit, whichever is less, unless the methane
concentration is proven not to be attributable to the facility.

3. 3511l Adm. Code 811.318(b)(3) requires that groundwater monitoring wells
are to be installed as close to the potential source of discharge as possible and within half
the distance of the edge of the potential source of discharge to the edge of the zone of
altenuation downgradient, with respect to groundwater flow from the source..

4. 3511 Adm. Code 811.820(c)(1) defines the zone of attenuation, within which
concentrations of constituents in leachate discharge from the landfill may exceed the
applicable groundwater quality standard, as a volume bounded by the vertical plane at the
property boundary or 100 feet from the edge of the landfill, whichever is less, extending
from the ground surface to the bottom of the upper most aquifer and excluding the

volume occupied by the waste.
Note the effective date of the above-cited regulations was September 8, 1990.

STATEMENT OF IMPLEMENTION OF
FEDERAL REQUIREMENT

The regulations from which JM is seeking an adjusted standard were not
promulgated to implement any federal requirements.

LEVEL OF JUSTIFICATION

The Iliinois EPA does not take issue with representations made by JM concerning
the appropriate levels of justification for the adjusted standards requested in these

proceedings.
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DESCRIPTION OF JM’S ACTIVITY

The Jlhinots EPA has no independent knowledge of IM’s activity at the Waukegan
site dating back more than 80 years. However the Tllinois EPA has participated 1 the
varlous administrative and judicial proceedings, both on the state and federal levels, that
JM has set forih 1 its amended petition and 1s in agreement with the facts set forth
therein.  Iihnois EPA personnel conduct periodic inspections of the facility and are
familiar with the on-site landfi[L

DESCRIPTION OF EFFORTS NECESSARY
TO COMPLY WITH REGULATIONS

The lllinois EPA has no knowledge of what costs would be involved if IM were
to comply with the regulations for which it is secking an adjusted standard. Indeed, even
JM has stated that such quantification would be difficult to predict. However, the [llinots
EPA is aware of various non-monetary problems that JM would necessarily encounter 1f '
it were to comply with the regulations. Tt is for the following reasons that the Iliinois
EPA is in agreement that JM should be relieved of its obligations to comply with the
regulations in question: '

1. Given the relatively small quantities of land £1l gas being generated, semi-
annual! monitoring of the gas, as opposed to monthly monitoring, should
be more than adequate to quantify the emissions.

In order to perform land{ill gas monitoring within the boundanes
established by the regulation, JM would necessanly have to drill through
the CERCLA enginecred barrier that 1s covering the landfill.  Such an
operation would compromise the integrity of the cap. JM’s proposal to
locate the gas management system “as close as possible” to the outside
boundary should be more than adequate to accomplish the purpose of the
regulation without harming the cap. -

b0

In order to locate groundwater monitoring wells in the area required by the
regulation, JM would have to irstall the wells on the steep, sioping sides
of the CERCLA landfill, through the CERCLA cap, and/or into and
through the CERCLA waste. USEPA has stated that 1t 1s concemed that
such activity “may cause cross contamination of the ground water with
asbestos-containing waste materials” and as such ts not acceptable
(Exhibit B). Illinois EPA agrees that JM’s proposed alternative locations
for the monitoring wells are preferable.

[9S]
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PROPOSED ADJUSTED STANDARD

JM’s proposal for an adjusted standard is set forth on pages 16, 17, and 20
of its amended petition and incorporated by reference herein. The Illinois EPA
has not identified any language in JM’s proposal that it considers to be adverse to

the environment.

IMPACT ON THE ENVIRONMENT

As explained more fully above, the Illinois EPA believes that the proposed
adjusted standard is at least as protective of the environment as the regulations
that they would replace. Constderation as to how compliance with the regulations
would necessarily result in physical damage to the CERCLA cap weighed heavily

in the Illinois EPA’s analysis.

JUSTIFICATION FOR PROPOSED ADJUSTED STANDARD

The [lhinois EPA 1s of the opinion that JM has met the level of justification
necessary to obtain the adjusted standard it is seeking.

CONSISTENCY WITH FEDERAL LAW

The Illinois EPA is unaware of any inconsistencies that the proposed
adjusted standard would have with federal law.

WAIVER OF HEARING

The Iilinois EPA has no opinion as to whether or not a public hearing
should be conducted.

SUPPORTING DOCUMENTATION

Two exhibits are attached hereto.
RECOMMENDATION

For the reasons set forth above, the Illinois EPA recommends that the
adjusted standard sought by JM be approved.
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Respectfully submutted,

[ilinois Environmental Protection Agency

Assistant Counsel
Division of Legal Counsel

Date: May 22, 2007

Peter E. Orlinsky

[linois EPA

Division of Legal Counsel
9511 West Harrison Street
Des Plaines, Illinois 60016
847/294-4077
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IN THE CIRCUIT COURT FOR THE NINETEENTH JUDICIAL CIRCUIT
' - LAKE COUNTY, ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS,

ex rel. LISA MADIGAN, Attorney General

of the State of lllinois, and ex rel. MICHAEL
J. WALLER, State's Attorney of Lake County,

Plaintiffs,

NO. 01CHB85Z,

i
g H v3
! o 1 L
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U

JOHNS MANVILLE, -
a Delaware corporation,

Defendant.

CONSENT ORDER

Plainth‘fé, PEOPLE OF THE STATE OF ILLINOI!S, ex rel. LISA MADIGAN, Aﬁorney
~ @General of the State of lilincis, the llinois Environmental Protection Agency (“ltinois EPA™, ex
rel. MICHAEL J. WALLER, State's Attommey of Lake Cognty. on his own motion, and Defendaht, ‘
JOHNS MANV!LLE (f/k/a Johns Manville International, inc., Schuller International, inc., and
M.anlvil‘le Sa%es Corp.) ("Manville"‘ or “Defendant™), a Delaware corporation, have zgreed to the |
making of this Co_nseht Order _and submit it to this Court for approval. The parties agree that
the statément‘ of fac;ts _contained herein re;presehts a fair summa& of the evider}cé and
testimony that wduld be introduced by the partieé if a trial were held. The pames'furt'ner
stipu!aite that this statement of facts is méde and agfeéd upon for purposes of settlémen_t only-
| and tha{ neither the fact that a party has entered into this Consent Order; nor any of the facts
stiﬁﬁlat_éd herein, shall be introduced info evidence in any other proceeding r,egé_rding the-
claims aséerted ‘m‘ the Complaint e:xcept as otherwise provided herein. if this Court approves
ana entars this Consent Order, Defendant agrees _td be bound by the-CQnsent Order and not to

contest its validity in any subsequent proceeding to implement or enforce its terms.

1



JURISDICTION

" This Court has jurisdiction of the subject matter herein and of the parties consenting
, here{O pursuant to the fllinois Environmental Protection Act ("Act”), 415 ILCS §/1 et seq. (2002},

" AUTHORIZATION
The undersigned representatives for each party certify that they are fully authorized by

the party whom they represent to-enter into the terms and conditions of this Consent Order and

o legally bind them to it.

STATEMENT OF FACTS
A. E.eﬂiee o
1. On June 18, 2001, a Complaint was filed in this matter, which was subsequently
amended on Sep.tem_ber 21, 2001, and again on August 19, 2003 ("Compfaint"), on behalf of
the People of the State of llincis by LISA MADIGAN, Attorney General of the State of lllinois,
- on her own motuon and upon the request of the lllingis EPA, and ex ref MiCHA:L J. WALLER
State's Attorney of Lake County, on his own motion, pursuant to Section 42(d) nd (e) of the -
.Act 415 ILCS 5/42(d) and (e ) against the Defendant . _

2. ~ Defendant ﬁled its Answer to the Complalnt on July 23, 2001, 1ts Answer to the
Amended Cemplalnt on October 31, 2001, and its Answer to the Second Amended Complamt.
on Septenwber 22, 2003, wherein Defendant generally denied the allegations in the Complaint
and_lor raised cel‘tain.d'efenses to liability and arguments in mitidation

3. ‘The lllinois EPAis an admmlstratwe agency of the State of lilincis, created .

pursuant to Section 4 of the Act, 415 lLCS 5/4 (2002).
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4. Atalitimes relevant to the Complaint, Defendant was and is a Delaware
corporation that is authorized to transact business in the State of lllinois. -

B. Site Description

1, At lall times relevant to the Complaint, Manville owned and operated a faciliiy |
which. manufactured building and other produdts and was and is located at 1871 North Pershing
Roléd, Wéukéga_n. Lake County, llinois (the '“Site"). Manville ceased manufacturing at the Site
in 1998. | |

2. From approximateiy 1922 until December 31, 1985, Manviile manufactured,
among other products, roofing broducts, commercial flooring products and insulation products, |
some of wh'igh contained asbéstos. After 1885 and continuing untii sometime in 1998, Manville
manufacﬂred products at the Site that did not confain asbestos.

3. In December 1982, part of the Site was listed on the National Priorities List

(“NPL") ("NPL Site"). The NPL Site was the subject of a 1988 Consent Decree entered in -

United_States and State of lllingis v. Manville Sales Corp., Case No. 88C630 (N.D. 1) (;'federal '
ConsentlDecree"). lPursuant to the federal Consent Decree, Manville funded and constructed a
remedial e_actionApursuant to a Record of Decision issued by the United States Environmental
Protection Agency (“U.S.EPAT. Since _Ma'nv'tlie ceased manufacturing operations at the Site,
édditiona! remedial acti.ons a.re necessary on the NPL Site; hence, Manville, the United States
_ ,and--the-_State-_c':fAlllinojs._ have agreed upan an amendment to the federal Consent Decresin
which Man\fme shall perform additional work at the NPL Sité purrsuant to a First Amended
C'o,nsent Decree which was lodged on February 11, 2004, in Case No. 88C630 (“federal First
Aﬁjended Consent becree“).r

4. Atal times relevant to the Complaint, Manville owned and operated a

wastewater treatment system ("WWTS"), which is located adjacent to and intermittently

LVE )



. discharges effluent into Lake Michigan. The WWTS is on the NPL Site. Manvile’s discharge
into Lake Mrchtgan is authonzed by National Pollutant Dlscharge Elimination System ( NPDES")
| Permit No. IL0069809 (the NPDES Permrt”) which was |ssued on September 14, 1993 and .
. modified on May 8, 1995_. The NPDES Permit allows Manville to discharge to Lake Michigan,
© inter alia, W‘c_ls_t_ewater eontaini_ng asbestos fibers (in quantities up to seven million fibers per liter
N iTMFLj measured as fibers greater than 10 micr-o'nls), total suspended s_olids' {5 mg/l menthly -
a\rerage and 10 mg/l daily maximum) and to contain bioehemical ox;/gen demarrd (4 mg/t
mon'thl)r average and B mg/l daily maximum). The NPDES Permit expired on September 1,
1996. Manvifle timely filed its permit renewal applicatioh on March 1, 1996, and filed an
amended permit .renewal ap__plicatien_on Apri 1‘.'1998. The September 14, 1993, NPDES |
, Perrﬂrt fimits, "as modified on May 8, 1995, remain in erfect until a new permit is issued by the '
: IIIinois EPA. Although Manwille has ceased manufacturing at the Site, the WWTS c‘ontirnues to
receive storm water from onsite sources as wel! as from offsite sources to the north and west of
the Slte and fo dlscharge effluent |nterm|ttent!y into Lake Michigan.
5. On February 19, 1997, the lllinois EPA inspected the Site and obse'rve_d a large
-clu.ste_r of drums'containing robﬁng asphalt material located behind the 'Site manufacturing
Buildinge. The drums were nor located on t_he NPL portion of the Site. Some of the drums were
|e.akiﬁg,'exposed, er.in poar conditien. Aephalt spills were observed on the ground. The dru‘ms

' _containing asphalt were removed on or before September 15, 1997, .

- 6. A portion of the NPL Site is known as the misceileneous disposel pit ("Iandﬁll".)..
Pursuent to Section 21( ) of the Act, 415 ILCS 5/21(d) Manviile is not requrred to obtain a
permit for this fandfill, but the landfll is subject to regulations promulgated by the fllinois :
Pallution Contro; Board. Until 1986, Manviile used the landfill as a general disposal site for

- pient w.aete, some of which 'contained asbestos. F’rom 1986 until 1998, the lahdﬂll was used for
disposal of cardboard, wood, finished or in precess roofing and thermal 12 products, plastic |
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banding, éteel banding, granules, sand, énd sludge from the settling basins. Upon information
" and belief, Manville r_:ease'd'on-site disposall ac:tivities in 1298 and piaced interim caver on the

lahdfill‘ pending final closure. On Fegru'ary 19, 1997, and on_Decembé_r 11, 1998, the Iilinoisr
EPA inspected the fandfil énd observed and recorded numerous apparent violations of

applicable reguiations, including the lack of final cover. The landfill presently.has interim cover

and is no longer used for waste disposal.

7. On October 18, 2000, llinois EPA inspectars \.fisite,d the Site to observe
Ménville'é demglition of the manufacturi'ng 'buildings on the Site. Duriﬁg the demalition
process, Manviile operated a watér shroﬁd to contro! asbestos and general duét released from
the demolition actiyitigs as required by .law. Manvi!lé routed and discharged the asbestos
contéining water génerated during the water shroud activity into its WWTS. The asbestos

.‘conta_ining water shroud water wasté stream was not included in thé NPDES Permit then in
effect. The Hlilnqis EPA inspectors observed that Manviffe had installed two sets of filters near
the beginning of the WWTS to treat the asbestos and dustin the water shroud water. The
NPDES Permit does not confain a-n.‘authorization to construct such additional treatment for

. treatment of ﬁhe new waste stream as a condition of the permit. The State alleges that Manville

d‘;d not obtain appropriate authorizaﬁon to modify ité existing WWTS prior to discharging the

water shroud watef into the WWTS and constfucﬂng additional treatment filters. Manville
contends it notiﬂed the Ulinois-EPArregardiththe water shroud water and othef NPDES matters |
via letter dated June 8, 2000; lilinois EPA contends it id not receive the letter when‘briginally
sent. Manville subéequently submi&ed to lilinois EPAl a construction permit appiication for

modiﬂcatioﬁ of its treatment system and idehtifying the new waste stream on August 7, 2001,

prior to completion of the demolition.
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C.

Allegations of Non=Compliance

- The Comptaint alleges the following violations of the Act and lllinois Poliution Control-

Board ("Boérd”) Reguletions:

D..

. Countl:  NPDES Permit Violations.

Section 12(a) and (f) of the Act.41'5 ILCS 5M2(a} and (f) (2002), and Sections

304.141(a) and 309.102(a) of the Board Water PO“LIthﬂ Regulatlons 35 Hl.
Adm. Code 304.141(a) and 309.102(a). '

. Count |I: Violation of NPDES Reportind Requirements.’

Section 12(f) of the Act, 415 ILCS (N(2002) and Seetion 305.102(b) of the Board
Water Pollution Regulations 35 ll-l. Adm. Code 305.102(b).

Coun‘t n: Vaolations of Waste D!SDOSB[ RetL!atlons

Section 21( d)(2) of the Act, 415 ILCS 5/21(d)(2) {2002), and Sectuon 808 121(a)
of the Board Waste Disposal Regulatlons 35 il. Adm. Code 808. 121(a).

Count IV: Open Dumping.

~ Section 21(a) of the Act, 415 ILCS 5/21(a) (2002).

Cou_ntV: Violation of Landfill Requlations.

Section 21(d)(2) of the Aet, 415 |LCS 5/21(a) (2002) and Sections 811.103(a),

'811.104, 811.109(b), 811.309(a) and (g), 811.310(b) and (c), 811.313,

811.317(a), 811.318(a), 811.319(a), 811.323(a), 811.404 and 811.406 of the

Board Waste Dlsposal Regulatlons

Count VI; Fat[ure to Obtain Authorization to Construct.

‘Section 12(a) and (f) of the Act, 415 lLCS.SI‘I_Z( a) and (f) (2002) and Section

309.154(a) and (b) of the Board Water Pallution Reguiations, 35 1ll. Adm. Code
309, 154(a) and( ) .

Non-Admission of Violatiens _

~The Defendanf represents that it has entered into this Consent Order for the purpose of

settting and eompromlsmg dlsputed clalms without havmg to incur the expense of contested

litigation. By entenng into this Consent Order and comp[ymg with its terms the Defendant does



not affirmatively admit the allegations of viclation within the Complaint; rather, Defendant
"'disputés and denies said allegations of violation and has submitted answers to the complaint
with such denials to the Court on July 23, 2001, October 31, 2001, and September 22, 2003,

and this Consent Order shall not be interpreted as inciuding any such admission.

E. Cbmpliancé_Activifies to Date
-J _Q_Q_L_Jh_t_[: Man\.'r.iﬂe: submittéd an application to madify Its_ NPDES permit appliéat{on
to mové the discharge peint from the Industrial Canal to thé Col.iection Basin discharge
| into the Industrial Canat. |
_Q_gggg_t'_l'. ~ Manvilie filed certain of its .D‘Ischarge Monitoring Reports (‘DMRs") late,
| With respect to thelas‘brest‘os test metho;l, the State alleges Manvilie never submitted its .
asbestos testing méth_od er approv‘ai as required by Standard Condition 10-(d) of its

_ NPDES permit, however, Manviile contends it submitted its asbestos test method to

Ilincis EPA for approval by letter dated March 20, 2001.

Counts llland IV:  Manville removed and disposed of the asphalt material.

Count V: Manville has not closed the miscellaneous disposal pit pursuant to the

applicable reguiatiohs, but shall close it pursuént to this Consent Order and the federal

First‘Amended Consent Decree.

Count VI: Manville has stopped discharging water shroud water into the WWTS,

and has submitted an authorization to construct to thie iinois EPA.
WV,

- APPLICABILITY

A. This Consent Order shall 2pply to and be binding upon the Plaintiffs and the Déféndant,
and any officer, director, agent, or employee of the Defendant, as well as any successors or

assigns of the Defendant, The Defendant shall not raise as a defense to any enforcement



action tekep pursuant to this Consent Order the failure of eny ofr its officers, directors, agents,
55 emproyees to take suoh action_as ‘shatl be requiredto comply./ with the provisions of thts
Consent Order | ‘ |

B. No change i 1n ownershlp, corporate status or operator of thefacrllty shall in any way alter
the responsmmtles of the Defendant under this Consent Order in the event of any conveyance -
of fitle, easement or other lnterest in the facility, the Defendant shall continue to be bound by
and remain Iiebie‘for performance of all obligations under this Caonsent Order. In appropriate
circumstances, however, the Defendant and a conteropleted future awner or operator of the
facility rﬂay jointly request, and the Plaintiffs, in thetr oiscretion, may consider modification af
this consent Order to obligate the proposed purchaser or operator to carry out future operation
and matntenence-requ'irements of this Consent Order in place of, or in addition to, the |
Defendant. | | |

C. ln the event th_at the Defendant proposes o sell or transfer a fee or other possessory
interest in any real property or operatiohs‘ sobj.ect to this Consent Order, the Defendant shall -
notify the Ptaintiffs at least thirty (30) days prior to the conveyance of title, ownecship or other
interest, including a teasehold ioterest in the feci!ity ora portion thereof, The Defendant shall
make the prospective purchaser or succeSsor's cornpliance with. this Consent Order a condition
of any such sale or transfer and shafl provnde a copy of thrs Consent Order 1o any such
successor in interest, This provrsron does not relieve the Defendant from cornphance with any - -
regutatory requirement regarding nottce ‘and transfer of apphcable facility permits.

D. The Defendapt st_'rail notity' eéch'prime contractor to b_e.retajned 1o perform work

re=quired in this Consent Order of each of t}‘re’ reou.trements of this Consent Order relevant to the
activities to be .perfor_rned by that contractor, including all relevant work sche’dutes'and reporting“

deadlines, and shail provide a'copy'of this _Consent Order to each contractor already retained



no later than 30 days after the date of entry of this Consent Order. In addition, the Defendant
shal! providé copies of ail schedules for impiementa'tion of the provisions of this Consent Order
to the prime vendor(s) supplying the control technd[ogy systems and other equipment required

by this Consent Order.

V.

t COMPLIANCé WITH OTHER LAWS AND REGULATIONS
This Consent Orde_r'in no way affects the'responsibilitiés of the Defendant to comply
with an.y otﬁer abplica'b;Ie fe.deral, state or local laws or reéulations, including but Vnot fimited to
applicable provisions of both the Act, and the Bqard Regulations, 35 lll. Adm. Code, Subtitles A

through H.

VENUE

The parties agree that the venue of any action commenced in the circuit court for the

pUrposes of interpretation and enforcement of fhe terms and conditions of this Consent Order

shall be in the Circuit Court of Lake County, lllinois.
Vil.

SEVERABILITY .

It is the intent of the Plaintiffs and Defendant that the provisions of this Consent Order
shall be severabie, and should any provision be declared by a court of competent j_uriSdicﬁon to
he inconsistent with state or federal law, and therefore unenforceable, the remaining clauses

chall remain in full force and effect. .

ViiL

JUDGMENT ORDER

This Court having jurisdiction over the parties and subject matter, the parties having



appeared. oue: notice naving been gtven’, the Court having considered the stipulated facts and
being advised in the premises, ﬁnds'the following reliefappro‘priate: '

IT IS HEREBY OIRDER_ED, ADJUDGED AND DECREED:
| 4. a Within thtrty (éO)_ days of the date of entry of this Consent Order, the
" Defendant shall pay a civil penalty of One Hundred and Forty~Fivel Thousand Doflars
($145,000. 00) total' | One t-tun'dred and Forty Thousand Dot!ars ($140,000.00) shali be paid to
the lllinois EPA and Five Thousand Doltars ($5,000. 00) shall be paid to the Lake County State s
Attomey/t.ake County Treasurer.

b. Payment to the llinois EPA shall be made by certified check, money
order or electronic fund transfer payable to the lllinois EPA for deposit into the Environmenta!
Protectton Trust Fund (¢ EPTF") and shall be sent by first class mail and dettvered to:

lllinois Envnronmental Protectlon Agency

Fiscal Services

1021 North Grand Avenue East
P.C. Box 19276

Springfield, il 62794- 9276
c. - | Payment to the Lake Cdunty' State's Attorney/Lake County Treasurer.
shalt be made by certifl ed check money order, or electronic transfer payable {0 the Lake
County State s Attorney/Lake County Treasurer and shall be sent by first ctass mail and
dettvered to: N

Lisle A. Stalter '
Assistant State's Attorney

Lake County State's Attorney's Office
18 North County St.
Waukegan, 1L 60085

10 -



_ d.'

, The name, case number, and Manville's Federal Employer Identification

" Number ( FElN") 13 0889690 shall appear on the face of the certified checks or money orders

or included with the electronlc fund transfers. A copy of the certified check or money order and

ihe transmitial letter, ora letter/recelpt cenﬁrming_ the penalty was paid by electronic fund’

transfer shall he sent to

| Elizabeth Wallace

Senior Assistant Attorney General -
Environmental Bureau

188 West Randolph St., 20" Floor

Chicago, lllinois 60601

(Only if paid by electronic transfer)

_Lisle A. Stalter

Assistant State’s Attorney

Lake County State’s Attorney's Office
18 North County St.

Waukegan, {L 60085 -

2. For purposes of 'payment and collection, the Defendant's attorney may be

reacned at the following address:

Edward P. Kenney

Sidley Austin Brown & Wood
10 S. Dearborn Street
Cthago Winois 60603

3. For. purposes of payment and collectlon Defendant may be reached at the

foliowing address:

Brueelf) Ray |
Associate General Counsel

- Johns Manville

747 17" Street  (80202)
P.O. Box 5108
Denver, CO 80217-5108

4, in the event of default, the Plaintiffs shall be entitled to interest on the penalty

and reasonable costs of collection, including reasonable attorney’s fees.

i1



B. Future Compliance

'Manvﬂ[e ceased operatrons at the Site In 1998. Durlng 2000 Manvrlte demohshed all
the buildings en the Stte Pursuant fo U.S, EPA Reglon V's Second Explanation of Significant
Dn‘ferences (“Second ESD") signed by U S EPA on September 22, 2000 and the Ftrst Amended

Consent Decree to be entered in the matter of Umted States and State of llllnors A Johns

- Méﬂyr_li_@_, Case No. 880630 (N.D.0.), Manvriie w1l| be closrng and constructmg a cap on some of

t}'te water bodies which comprisei the WWTS and per.formrng other work (with the approvai of

 USEPA and 1Ilinois-EF’_e) on 'other vrater bodies. The Second ESD and tbe federal Consent
Decree also provide that the'miscellar\eous disposal pit (and the portion of the collection basin
where waste was also dieposed), \rvhi_ch are lloc‘a_ted:on‘ the NP_t_ Site, shall be closed in
accordance \rvith 35 i, Ad_m. Code Part 811 (t\lote: The aopﬁcable closure requirementsifor the
landfill are actuaﬂy found at 35 1. Adm. Code Part 814, and not Part 811). The Parties
recognize that closure of the tandﬁll is also regulated by the federal First Amended Consent

| Decree and therefore the schedules and approval processes COntarned herein parallel those in |
the federal First Amended Consent Decree. The Parties intend for the federal Flrst Amended
Consent Decree and this Consent Order to be consustent and have attempted toha rmonize the
federal First Amended Consent Decree with tbis Consent Order 'However' in-ﬂte uniikely event
‘that an mconsrstency arises between the requlrements of the federal Flrst Amended Consent

. Decree and thts Consent Order the Part;es ‘may seek appropnate reltef from thls Court, and lf '

this Court so Orders stlpulated penaltles shall not accrue dunng the penod of dispute.

1. Comphance with NPDES Perrmt No lL0069809 A draft renewal permlt was

presented for pUbllC notice and comment as_required by‘the Act, Manvxlie shall comply with the -
terms and conditions of the current NPDES Permit or any final and unappealable terms of -

renewal NPDES Permit No lt_0009809 whtchever are m effect.
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2. Closure of Miscellaneous DlSDOS&! Pit and port an of Coliection Basin where

~ waste was dlSQDSE Man\_nlle shall close the miscellaneous disposal pit and the portion cf thé
‘ 'cc'nllec:tilon basin wihere waste mat-erials were depdsited ?n accordanci,e with 35 . Adm. Code
Part 814,. or obtain an adjusted standard from the lilinois -Pollution Control Board (*Board™)
pursuant to 415 ILCS 5/28 1 for closure of the Iandfﬂ Manville submitted a draft Adjusted
Standards PEtlthﬂ and a Comphance Plan for Ciosure of the On- Stte Landfill (together
“Adjusrt'ed Standards Petition”) to lllinois EPA on or about July 11, 2003. Within thirty (30) days
of Manville's receipt of IiIinoi's EPIA's and U.S. EPA’s con1ments on the Adjusted Standards
Petition, but no later than June 3'0, 2004, Manﬁille shall either file a pet.iti"on with the Board for
an.adjusted sténdard pL_irsuant to 35 [Ii. A.dm. Code‘ 514 for the closure of the landfill or submit a ‘
draft Work Plan proxr/iding for ﬁnél closure of the landfill in accordance with 35 lil. Adm. Code |
Part 814 to lllinois EPA for anproval. In fhe event that Manvitle submits an adjusted standards
petition to the Board, Manville shall sutqmit'a draft Work Plan to lliincis EPA for réview and
anproval witnin sixty (60) days gaﬁer the B.oa‘rd‘s ﬂnal de’cision'on Manville's adjusted standards
- petition, which shall provide for closure of the misceflaneous dispnsal pit and the portion of the
collection basin wheré' waste rnéterial's; were depc;siﬁed in caompliance with 35 Ill, Adm. Cede
part 814 or an adjusted standérd as détermined by the Beard. Upbn written notification Sy
itinois EPA, Manville shall implement fhe Final Wark Plan for the landfill as approved or
mdniﬁed pursuant 'to.the' procedures herein ‘éqﬁ:ording'to the-schedule in thé Final Work Plan.
fllinois EPA shal}rreview the draft W’ork Plan and will notify Manville in writing of any
conditional approval, appraoval, appro#al with modifications or disanproval of the draft Work
Plan. Upon nohfcatton of lNinois EPA, Manville shall make aH requwed modifications in the draft
“Werk Plan and submit a Final Work Plan within thirty (30) days of receipt of lilincis EPA‘

noUce._



Upon notif cation of llllnors EPA in wrltrng of any approval, approval upon conditions, or
approvai with modification by 1l]|nors EPAon the Fmal Work Plan, Manvnlle shal! lmmedrately
" proceed to implement the.actrohs requlred by the work p!an in accordance with the schedules
| ‘approved therein. . o

. The approyed Final Work Plan; inc:!udinig‘ any sUbsequent amendments thereto. ano én
other appro;.red items required fo be submitted uhder.t-his. Consent Qrde_r, is enforceable under
this Consent Order. - | | o

~Inthe event Manville ﬁlea.a Petition for Adjusted Standard with the Boarc_:l, Manvitle
:agrees not ro appeal the Board's ﬁhal- order grantino or denying Manville's #etition for Adjusted .

Standard.

3. Cenihoation of Completion_of Conatrucrioh. When Manville determines that it
~ has completed closure of the landﬁ}], Mahvillejshall submir a written reoort to lllinois EPA for
approval. lh the rep_orT‘, a registered professiona! ehgineer and the Manville Project Coordinator
shall state thar closure of the rniscellaneoue dirsposai pit and oortion of rhe colleorion basin that |
received waste has been corr;pleted in full satisfaction.of the requirements' in the Consent Order
and approved Final Work Plan. The wntten repor’t shall mclude as- bunlt drawnngs signed and
' -stamwd by a professuonal engineer. The report shall contaln the fo]lowmg statement srgned by
' arespo nsible corporate official of Manwille or Manwlle s PrOJect Coordnnator
To the best of my knowledge after thorough mvestlgatron | certn’y that

the mformatlon contained in or accompanying this submission is true,
- accurate and complete. | am aware that there are significant penalties

for submitting false information, including the posssbmty of fi ine and
rmpnsonment for knowing V|o1et|ons

- If after review of the written report, llinois EPA determines that closure of the fandfiit has -
not been completed in accordance with this Consent Oroer, lingis EPA shall notify Manville in’

writing of the activities that must be under’raken by Manville to complete the closure. liinois
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EPA shall set fortlh in't:he notice a scheldule for perform‘ance of such activities consistent with
. the Consent drder or reqijire Malnr/ilie to submit a schedule fo-llinois EPA for approva[ '-

o Manvﬂle shall perform all actwltles descnbed in the notice in accordance wrth the specn"catlons |
| and schedules establlshed therein, subject toits nght to invoke drspute resolution. If [llinois

" EPA concludes, based on the initial or any subseqpent_request for Certification of Comp[etron-
by Man\ri!le thar the work has been= cerformed in aocordance with tnis Consent Order, lllinois

EPA shall so notify Manville in writing.

c. _Sl'rimjlated Penalties
| 1. If Manvilie fails to complete any ecﬁvity by the date specified in Section VIH.B. of
this Ceonsent Order including any schedole contained in theapproved work plan, Manville shall
provide natice to the Pleinti'f-fs of each faiiure to comply wfth_this ‘Consent Order. In _addition, the
Defendant shall pay to the lllin_ois EP‘A, for payrnent into the .Environrnenta'i Protection Trust
Fund, stipu'lated penalties per violation for each day of viclation in the amount of $1,000.00 until
Sucﬁ time that oompli'ance is achlie'ved.: |
2. Manville shall pay stipulated penaities in the emount of $2,006.0G for each violation
of any requirement of its NPDES Pe_r‘rnitrNo. ILOO69809. .
| 3. Following the lllinois EPA’s determination tnat Ma_nville has farled' to comp!e_te
perforrnance of an'y task or other portion of work, failed to.prox./ide a required submittal,
includind any report or notir’lcation, the State rnay make a demand for stipulated p'enalties‘upon'
Defendant for its noncomplia‘nce‘with this Consent Order Failure by the State to make this
demand sha!l not reheve the Defendant of the obllgatron to pay Squtated penaltses
4 Al! pena%tles owed the Ilfincis EPA under this secﬁon of thrs Consent Order that
have not been paid shall be payable within thlrry (30) days of the date Manville kriows or should

have known of its noncompliance with any provision of this Consent Order,
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5  a AII strpulated penaitres shall be pald by certrfed check, money order or
etectronrc fund transfer payable ta the filinois EPA for deposit in the EPTF and del:vered to
Hinois Envr_ronmental' Protectron‘ Agency,
Fiscal Services - _
1021 North Grand Avenue East .

_P.O. Box 19276 ,
.-Spnngf eld, lIlrnous 62?94 9276

b. " The name and number of the case and Manvr[le s FEIN shall appear on
the face of the check, money order, or in the eleotronr_c; fund transfer transmittal. A copy of the
check(s) and the transmittal letter or the electronic_fund' transfer transmittal, shall be sent to: -

- Elizabeth Wallace |
- Senior Assistant Attorney General
Environmental Bureau
188 W. Randolph St., 20% Floor
Chicago, lfinois 60601
6. Al penalties shall begin to accrue on the day afterthe complete performance is
d"ue or the day a \)iolation oceurs, and shall continue to aco_rue through the final day of the

correction of the noncombliance or completion of the activity. However, stiputeted penalties’

ha‘li not accrue: (1) with respect to a deflment submission durrng the period, if any, begmnmg

~ onthe 31st day after Hlmors EPA‘s receipt of such submrssmn untrl the date that lllanlS EPA

:notifies Manville ofrany deﬁoency; (2) with respec:t to judicial review by this Court of any drspute
under Section V"Ill(G)‘(DispUte Resolutfon), during the period, if any, beginning on the 31st day
after the 'Court_'e receipt _of the final suhrnission regarding the‘dispute' until the date that the
. Court issues a final decision rega’rding such dispute. Nothing herein shall prevent the
| simultaneous accrual of separatepenalties f_orse_oarate Viotation_s'of this Clons‘entE Decree.

7. The stipulated penelties shall be enforceable by the Plaintiffs and shall be in
addition to and shall not preclude the use of, any other remedies or sanctrons arising from the .

falture to comply w1th this Consent Order
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D. interest oan"enaIties _
1. Pursuant fo Sectiioﬁ 3,2(9) of the Act, 415 ILCS 5/42(g), intere_st shall accfue on
K any penatfy émount owed by the Défendént not paid within the- time prescr&:ed herein, at the
i fnéximﬁfh rate _a!_lowable under Section 1003(3} of the Hllinois Incéme Tax Act, 35 ILCS |
5/1003(a) (2002). | |

2. l'nterést ony unpaid pe‘na'.ti'es shall begin to‘.ac.cru‘e from the daie the penalty is—
due and continue to accrue ta the date payﬁent is received by. the Plaintiffs.

3. Where partial paymént is'made Em any penalty amount that is due; such partial
‘péyment shall be first applied to any intérést cn unpaic.i penalties then owing.

4  Allinterast o_ﬁ pe'naltie's dwed the Illinois EPA shall be paid by certified check or
money order payable tb fhé Hlinois EF_’A for depaositin the EPTF at the above-indicated address.
All int'é(es_t on penalties owed the Lafge Co'qnty State's Attorney shall be paid by certified check
or money ordér payable to the Léke County Sﬁ_ate'é Attorney/Lake County Treasurer at the
address indicated in Section VIt Al.c The narﬁé, case number, and'Manviﬂe's FEIN shall

_appear on "the faée of the certiﬁéd checks or money orders. .A copy of thé certified check or
monéy orde_f paid to the lllinois EPA and the t.ransmi'ttal letter shall be se'nt to:
| Elizabeth Wallalce |
" Senior Assistant Attorney General
Environmental Bureau ‘
100 W. Randolph St., 11 Fioor
Chicago, Iliinpis 60601

Lisle A. Stalter ‘
- Assistant State's Attorney ‘
Lake County State’s Attorney's Office
18 North County St.
. Waukegan, IL 80085
E. Future Use

Notwithstanding any other tanguage in this Conseht Order to the contrary, this Consent

Qrder may be used ‘agains't Manville in any subsequent enforcement action or permit
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oroceeding as evidence of a past adjludicati_on of violaticn of the Act and_the Board Regulations
| promulgated thereunder,'for ourposes of Section 39(i) and/or 42(h) of the Act, 415 ILCS 3/33(j)
 andlor 5/42(h). |

F..  Force Majeure =,
1, Forthe p.urposes of t‘h'i's Consent Order, _force majeure is an event ariaing beyond
“the control of the Defendant or any entity controlied by De'fendant which prevents the timely
performance of any obllgat|on under th:s Consent Order. For purposes of this Consent order
.force mayeure shalt mclude but is not ltmsted to, events such as fioods, fires, tornadoes other
natural disasters, and labor dtsputes beyond the reasonable control of the Defendant
2. When in the oprmon of the Defendant a force ma;eure event occurs which causes |
or may cause a delay in the pen‘ormance _of any of the requirements of this Consent ,Ord'er, the
Defendant shall ora!ly notify the State Project Manager within 24. hours of the occurrence
Wntten notlce shal! be g:ven to the State Project Manager as soon as practlcabte but no later
than five (5) ca|endar days after the clatmed occurrence. Wntten notlce shall lnciude the
reason(s) for and anticipated duratron of such delay, the measures taken and_to be taken by
) Manvilrle to prevent ar mintmize _the defay, and theftimetable for-implementation of sur':h
measures. o | |
-3. Fatiure by the Defendant to comply w1th the notrce requrrements of the precedlng
paragraph shall render | fnis sectron voldable by the Plaxntlffs as to the specific event for which.
A'the Defendant has failed to cornpiy with the notice requrrement. If yorded, this ‘sectton shall be |
of no effect as to the particular event involved. | |
o 4. Within 10 catendar days of receipt of the force majeure notice requrred under

Section Vltt:F.Z, the Plaintiffs shall respond to the‘Defendant in writing regarding the |

Defen’dant's claim of a delay or impediment to' perforrnance. if the Plaintiffsegree .th'at the
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delay-or impediment to perforrnanoe has bee_n or will be caused. by circumstances beyond the.
oontrol of the Defendant, includlno any er:ltit-y'controlled by the Defendant, and that_th_e |
Defendant could not have prevented ‘the delay bythe'exeroise of due dlligence. the parties shall
' stlpulate in'wn'ting fo an extension of the required deadllne( )for all requirement(s)-ar‘fected by
| the delay, by a period equ ivalent to the delay actually caused by suoh circumstances. Such
stipulation may be filed as a modrfcatlon to thrs Consent Order pursuant to the modlﬂcatron

- procedures establlshed in this Consent Order. The Defendant shall not be liable far stipulated
penalties for the ‘périod of any such delay. | |

5. | If the Plaintiffs do not accept the ljefendant’s clalin‘t of a force majeure event, the
Parties shall resolve the dispute according to the di‘spute resolution procedures in Section
Vlll G. f this Court determines that the delay ar impediment to performance has been or will be
caused by circumstances solely beyond the control of Manvrlle lnclud ing any entrty controlled
by Manv;lle, and that Manvrlle could not have prevented the delay by ihe ,exercrse of due
diligence, Manville shall be e%cused as to that event (tncludlng any impoeitlon 'of stipulated
penaltres) for all requrrements affected by the delay, for a period of time equzvalent to the delay
or such other period as may be determtned by thls Court.

6. An‘rncrease in costs associated wrth lrnplementing any requirement of this
Consent Order shall not, by itself, excuse the Defendant under the provisions of this section of

thls Consent Order from a failure to comply with such a requrrement

G Dlgpute Resolution

1. | The dlspute resolutlon procedure provrded by thrs sectlon shall be avarlable to
resolve all dlSpULES ansrng under thls Consent Order except where the Defendant has vrolated '
any payment or c_ompllance deadline within this Consent Order. 1f the Defendant has viclated

any payment or compliance deadline, the Plaintiffs may elect to file a petition for adjudication of
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Contempt or rule to show cause. Notwrthstandlng th.e abdve dtsputes regardmg substantral
danger to the envtronment or to the publrc health of persons or to the welfare of persons are
" not subject td_the drspute resolution provrsrons of this Consent_Order. :
| 2. ..lT'he_ dlspute res_relutldn, procedure shell be in\roked_ upon' the givlng of written _
notice by o-"ne of the pariies to -thls‘Consen't' Order to enother delscr.ib.ing the nature of the
dispdte and the noticing party's posltion lwitn reg'erd to.:su'c:h disdute'._fl'.ne- party receiv_ing' sdc'h
notice shell acknowledge receipt df the notice; thereafter tlte panles shall schedule a meeting to
discuss the dlspute mfermalty not later than fourteen (1 4) days from the recerpt of such notlce

| 3 Drsputes subrmtted to dispute resolutron shall in the ﬁrst instance, be the subject of
informal negotuanons between the parties. Such perlqd of mformal_ne_gotretrons‘s:hall be for a
period of 30 c_:alendar days frem the deteldf the first meeting between representatlves' of _the ,
' Plalntiﬁs and-the Defendant, unless the parties' renrese‘ntatives agree to shorten ar extend this
peﬁod.<: | | - |

| 4. | In the event that the parties are ,uneble to reechr egreernent durlng th.'e lntormal
negotiation pel‘lod, the Plaintif‘fs shall provide the_ Defendar_tt with a written summary of their
| position rege’rding the dls_dute. “The positicn advanced by ttte Plaintiffs snall be considered
binding dnle‘ss‘ tlvithln 20 calendar days of the Defendant's receipt of the written summary of the
Plarntiffs position, the Defendant files a petltron with this Court seeklng judicial resolutlon of the
' dispute. The Plamtn‘fs shall respond to the petmon by fi llng the admmistratlve record of the -
. dispute (whlcn .shall include, at a minimum, submlttals by the Parties, and the Plaintiffs
posiﬁon)'and an\,:/_arg'ument within 20 calendar days df sucn filing. .
5. ;l’h:e invoeatlon' of dlspute'resolution in and of ltself shall not excusecornpliance

_ wrth any requwement obligation or deadlme contained herern and unless otherwise provnded
herein, stlpulated penaltres may be assessed for fallure or noncomplrance dunng the penod of

dispute r_esolutron.
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6. N_otwithstandl'ng any other nrqvisionof f_his Consent Order', this Court shall rnake
-its decision basgd'on the édminisLtratiQe rec‘::ordrancj! -sh'alt‘not draw any inferences nor establish -
ény‘ présumptions advgrse to any pany_ as a.result of invocétion of this sed‘fon or‘ the parties' .l
inabilty to reach .agréement with respeat to the disputed issue.

7. . Asparof the resintfon.of any dispute, the parties, by-agreament, or by order of -
tnis Court, may, in appropriate circumstances, exltend.br modify the s'c'hedufte for completion of
work under this Consent Order to account for the defay in the work that nccurred as a result of
dispute reso?qtinn.

. H. Cor}espondence Reports and Other Documents

Any and all correspondence reports and any other documents requ&red under this

Consent Order, except for payments pursuant to Sechons Vlll A and C. of this Consent Order

shali be submntted as follows:

As to the Plaintiﬁs'!

Elizabeth Wallace '
Senior Assistant Attorney General
Environmental Bureau

188 W. Randolph St., 20" Floor

- Chicago, lllincis 80601 '

Peter Orlinsky

" Assistant Counsel
illincis EPA
9511 West Harrison
Des Plaines, L 60016

© Sandra Bron _
. Bureau of Land -
State Project Manager,
llinois EPA" :
1021 North Grand Avenue East
P.0O. Beox 19276

- Springfield, lliinois 62784-9278
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Chris Kallis.

Field Operations Section
. ‘Bureau of Water

lllinois EPA

- 9511 West Harrison

-Des Plaines, IL 60016

© Lisle A. Stalter - -

" Assistant State's Attorney
Lake County State's Attorney
"18 N. County St. . . _

Waukegan, IL 60085 4363

‘As to the Defendant

Bruce D. Ray.

Associate General Counsel
Johns Manville

717 17" Street (80202) .
P.O. Box 5108

"Denver CO 80217 5108

. Right of Ent

o I‘n addition'to any other autharity, the lfltih-ois EPA, its employees and representatives,

the Attorney General, her agents _ahd' representatives and the Lake County State‘s Attorney, his

| agents 'and representatives shall have the right of entry, upon presentatioh of appropriate- |
creden’ua!s mto and upon the Defendant's facility which is the subject of thts Consent Order at
all reasonable ttrnes for the purposes of carrymg out mspecttons In conductlng such -
inspections, the lilinois EPA tts employees and representattves and the Attorney Generat hlS
emp]oyees and representatlves rnay take photographs sarnples and collect :nformatlon as
they deem necessary Except as to actlons taken by Ilttno|s EPA pursuant to the’ NPDES

' Permit, in the event that the lliincis EPA or any other State entity or tne_w oontractors, ageots or

consultants expect to conduct a sampling event_'on-site, they shall provide Defendant with

- reasonable advance notice.
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J. Cease and Desist

Manville shall cease and desist from future v:olatrons of the Act and Board Regu!atlons
mC|udmg but not limited: to those sectrons of the Act aod Board Regu1at|ons that were the
subject matter of the Comp!elnt as outlmed in* Section HI1.C. of this Consent Order.

K. Release from Liability

In consideration of the Defendant‘sl payrne‘nt of any sp'eoiﬁec_i costs, a $i45,O'OOV.OOA_
penalry, and upon t.'ne completion of all aotiviti’es required hereunder, the Plaintiffs release,
‘waive and discharge the Defendani_from any further liability or oeheities for violations of the Act. . -
~ and Board Regulations .tha't-were the subjeot matter of the Comolaiot herein. The release set
forth ebové does not extend to any metters other th'an _t.hos'e expressly soe'cified in Plaintiﬁs"

: Comp]aintﬂled on August 19, 2003 {which includes alieoations njade i.n Plaintiffs’ orrgir\al
Complaint and First Amended'complaint, both of which were ﬁleo in 2001). The Elaintiffs
reserve, aod-this Cons__ent' Order is withoot prejudice fo, all rights of the State ofrlllinois against

the Defer\dant with respect to ali other matters, including but not limited to, the f,ollowr'ng:

a. ~ criminat liability;
b.. | liabitity for f.utu_re Qiolation of state, federal,' local, and common laws and/or
. regulétiOnSi | |
| c.‘ . liability for naru'ral resooroes demage arising.oot of the alleged violations; and
d. | liability or claims bas’e_d}'on the Defendent's'faiture to sétlsfy the requirernerrfs of E

this Consent Order

. Nothing in this Consent Orcier 1S mtended as a waiver, dlsoharge release, or covenant
not to sue for any clarm of cause of actlon, admmrstratwe or judicial, civil or criminal, past or

future, in Jaw or in equity, which the State of llinais or the lilinois EPA may have against any
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person, as defined by Section 3.315 of the Act, 415 ILCS 5/3.315, or entity other than the
Defendant.

L. g_Bgtentio'n of Jurisdiction

This Court Shall retein jdris'dictionof this rnatter for the purposes of interpreting and -
enfo;-cmg the terms and condmons of this Consent Order, except that the partles rnay, by
mutual wrltten consent extend any comp!rance dates or modrfy the terms of thls Consent Order
t .w'ithout leave of Court. Any such agreed modrf catron shall be in writing, srgned by authonzed_

‘ representatrves of each party and mcorporated into this Consent Order by reference.

M. Enforcement of Consent Order

. 1.‘ . Upon the entry of this Consenf Order any Perty'heretc 'upon rnotion may |
remstate these proceed ings sole:y for the purpose of =nforcrng or rnodrfyrng the terms and
conditions of this Consent Order Thrs Consent Order is a binding and enforceable order of this
Court and may be enforced- as such through any and all available rneans.

2. The Parties agree that notioe.of.any suosequent proceeding toe-nforcel or modify

this Consent Order may be mad‘e by mait and waive any requirement of service of process.



WHEREFORE the parties by their representatives, enter into thIS Consent Order and

. submititto thlS Court that it may be approved and entered.

AGREED: |

' FOR THE PLAINTIFFS:

PEOPLE OF THE STATE OF ILLINOIS - - - ' e
ex rel. LISA MADIGAN, . _ SR
Attorney General of the ) R ._ 7 4
State of lllinois ‘ | -

MATTHEW J. DUNN, Chief ILLINOIS ENVIRONMENTAL

Environmental Enforcement/ . PROTECTION AGENGY
Asbestos Litigation Divisipn _ R

ST

Chief Legal Counsel

DATE?«—L—LS > %L{ - | | DATE:-S; /’Z/C)?Z

ex rel. MICHAEL J. WALLER
State’s Attorney of Lake Cou 1nty

1~
LW 41



EXHIBIT B



0 57,
S

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

O AN

& REGION 5
M 2 77 WEST JACKSON BOULEVARD
. d(pe CHICAGO, IL 60604-3590
4L PRO"E
December 5 9006 REPLY TO THE ATTENTION OF

William Bow
Levine-Fricke

630 Tollgate Road, Suite D
Elgin, 1L 60123-9302

Dear Mr. Bow:

The U.S. Environmental Protection Agency (EPA) has reviewed your November 14,
2006 correspondence titled “Request for U.S. EPA opinion on Proposed Groundwater
Monitoring Well Locations; On-Site Landfill; Johns Manvilie, Waukegan, IL”. EPA
agrees that placing monitoring wells on the side slopes of the now closed CERCLA
landfill 1s not acceptable and agrees that alternate Jocations that are beyond the current
“footprint™ of the Jandfill would be acceptable.

EPA is concerned that placing groundwater monitoring wells on the side slopes of the
current closed landfili could breach and/or compromise the soil cover required under the
June 30, 1987 Record of Decision for the Johns-Manville Site and may cause cross-
contamination of the ground water with asbestos-containing waste materiais.
Additionally, the restrictive covenants for the Johns-Manville Site prohibit such activities
unless EPA and the State of Tllinois provide approval in advance. EPA is not inclined to
approve the installation of any groundwater monitoring wells that would be located
within the current boundaries of the CERCLA landfill area.

Please contact me at (312) 886-4742 if you have any questions concemning this letter.

Sincerely,

Moed Mol e

Brad Bradley 4’)
Remedial Project Manager

cc: Sandy Bron, Hliinois EPA

Recycietd/Recyclable « Printed wilh Vegetable Oil Based Inks on 100% Recycled Paper {50% Postconsumer)
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