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James R. Thompson Center, Suite 11-500
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ILLINOIS POLLUTION CONTROL BOARD

)
)
MIDWEST GENERATION EME, LLC )
Petitioner, ) PCB 04-216
) (Trade Secret Appeal)
A )
)
)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )
Respondent. )

MIDWEST GENERATION EME, LLC’S AMENDED MOTION TO COMPEL
RESPONDENT’S DISCOVERY RESPONSES

Comes Now MIDWEST GENERATION EME, LLC (“Midwest Generation™),
through the undersigned counsel and pursuant to 35 Ill. Admin. Cede. § 101.500, and hereby
files this Amended Motion to Compel the Illinois Environmental Protection Agency’s
(“IEPA’s”) responses to certain of Midwest Generation’s Initial Interrogatories and Initial
Requests for the Production of Documents. In addition to the legal and factual bases for
compelling [EPA’s responses to discovery that were previously set forth in Midwest
Generation’s Motion to Compel (currently pending before the Hearing Officer), deposition
testimony issued in this proceeding, after the Motion to Compel was filed, directly contravenes
Respondent’s objection that Midwest Generation’s discovery requests are overbroad and unduly
burdensome.! This testimony should be considered in connection with Midwest Generation’s
request for an Order compelling IEPA’s discovery responses. In support thereof, Midwest

Generahion states as follows:

! This matter was stayed on April 6, 2006. The Stay is now lifted and it is anticipated
that the Hearing Officer will set a new discovery schedule at the next Status Conference on April
12, 2007.
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1. Consistent with Hearing Officer’s Scheduling Order in this matter (“Order”),
Midwest Generation served IEPA with written discovery. Midwest Generation’s Interrogatories
and Document Requests sought, inter alia, information relating to IEPA’s prior trade secret
determinations regarding financial and operational data—including the same type of data at issue
in this trade secret dispute—submitted by other businesses and electric utilities. Midwest
Generation further requested the Agency’s prior analyses and/or determinations of what
constitutes “emissions data.” The relevant interrogatories and document requests are set forth

below:
Interrogatory No. 13: Identify any determination you have made relating to the
trade secret status of a business’s financial information submitted to TEPA.

Interrogatory No. 14: Identify any determination you have made that
information constitutes “emission data” as that term is now or was in the past
defined under Section 5/7 of the Illinois Environmental Protection Act, 415 ILCS
5/7, or Section 114(c) of the Clean Air Act, 42 U.8.C. § 7414(c), or their
predecessors, and their implementing regulations.

Document Request No. 4;: All Statements of Justification that were submitted to
IEPA from January 1, 1990 to the present.

Document Request No. 5: All agency responses to Statements of Justification
submitted to IEPA from January 1, 1990 to the present, including preliminary and
final agency determinations and correspondence related to the same.

See Petitioner’s Imitial Interrogatories and Initial Document Requests attached to the Motion to
Compel as Exhibit 1.

2. IEPA provided no answers to the above-enumerated interrogatories, nor did it
agree to undertake reasonable efforts to locate responsive information. TEPA instead stated that
the discovery was overbroad, burdensome and vague. See Resp’t Resp. to Interrogs. and Req.

Produc. Docs. at 2. No substantiation of any of the objections was provided.
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3. As explained in Midwest Generation’s February 16, 2006 Motion to Compel, the
parties were not able to negotiate a mutually satisfactory resolution of these discovery issues.
Accordingly, Midwest Generation filed its Motion to Compel, in which it explained that its
discovery requests were both reasonable and relevant and required complete responses pursuant
to Illinois law and the applicable Board rules. Midwest Generation incorporates by reference its

Motion to Compel, filed on February 16, 2006, as if fully set forth herein.

4. IEPA filed an Opposition to Midwest Generation’s Motion to Compel, in which it
flatly refused to produce any information responsive to Interrogatory Nos. 13, 14, and Document
Request Nos. 4 and 5 and, in fact, claimed that any attempt to even look for certain responsive
information would be “unduly burdensome.” Resp’t Mem. Opp. Min. Compel at 11-12. For
instance, in response to the request for prior Agency trade secret determinations, IEPA
responded that no “separate record of trade secret determinations” existed; consequently, every
single source file would need to be reviewed, a task which, according to IEPA, would be
excessively burdensome. See id. Midwest Generation argued in its Reply that reasonable efforts
to comply are required by Illinois rules and suggested that IEPA simply ask its employees to
recall companies that had been involved in prior trade secret determinations, so that these

individual source files could be consulted. Midwest Generation’s Reply at 4.

5. Since the motions relating to Midwest Generation’s Motion to Compel were filed,
several depositions of IEPA employees have been taken. Testimony provided during these
depositions demonstrates that Midwest Generation’s interrogatories and document requests
relating to prior trade secret and Freedom of Information Act determinations clearly are not
overbroad or unduly burdensome. To the contrary, IEPA should be able to locate such

documents with reasonable effort.
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6. IEPA’s Associate Counsel for the Bureau of Air, Julie Armitage, testified that
copies of the Agency’s trade secret determinations are kept in files labeled according to the
source mvolved in the determinations. (Armitage Dep., Mar. 15, 2006 (“Ex. A”) at 23:19-23).
IEPA Assistant Counsel Christopher Presnall confirmed that the Bureau of Air’s central files are
organized by ID number and facility. (Presnall Dep., Mar. 15, 2006 (“Ex. B”) at 10:14-24,
12:14-16). Thus, a trade secret determination involving a particular utility could be located
simply by pulling that utility’s central file, given that the central files are organized by entity

name.

7. At least five companies involved in relevant trade secret determinations were
identified by IEPA employees in their depositions. (See Ex. B at 31-33, 107; Romaine Dep,
Mar. 16, 2006, (“Ex. C) at 25-28). For instance, Christopher Presnall testified that he has
reviewed fewer than ten statements of justification under the trade secret rules and issued only
one trade secret denial prior to Midwest Generation’s, (Ex. B at 20:11-15, 30:6-10). He also
recalled names of at least two sources involved in formal or informal trade secret denials. (Ex. B

at 31-33, 107).  Clearly, these determinations could be retrieved with little effort.

8. The above-cited deposition testimony establishes that IEPA employees know
where to locate some of the Agency’s prior trade secret determinations; furthermore, these
determinations may be retrieved from the Agency’s centrally located filing system, Midwest
Generation’s discovery requests for prior Agency determinations are neither overly broad nor

unduly burdensome, and IEPA must produce responsive information to the extent practicable.
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WHEREFORE, Midwest Generation respectfully requests that the Hearing Officer grant

its Motion to Compel.

Dated: March 23, 2007
Respectfully submitted,

MIDWEST GENERATION EME, LLC

By:_ /s/ Mary Ann Mullin
Mary Ann Mullin
SCHIFF HARDIN LLP
6600 Sears Tower
Chicago, Hlinois 60606
(847) 295-4318

Attorney for
MIDWEST GENERATION EME,
LLC

CH241780363.1
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Chicago, Illinocis 60603 . answers of the witness may be taken down in
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13 15 unless specifically noted; ’
14 i6 That the depoaition, or any parts thereof
1% may be used for any purpose for which discovery
16 17 depositions are competent, by any of the parties
hereto, without foundation proof;
17 18 .
18 That any party hereto may be furnished
19 1% copies of the deposition at his or her own
20 expense.
2 20
: 21
22 22
24 24

1 {(Pages 1 to 4)

Baldwin Court Reporting & Legal Video Services
1-800-248-2835

EXHIBIT A
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3/15/06 Midwest/Commonwealth v. IEPA
Julie Armitage
Page 21 Page 23
1 typical or aot. 1 permit section's signrature. But I do krow that
2 Q Who hare at IEPA could make that call? 2 that has been an issue that's been up for debate.
3 A Maybe somebody in the permit section 3 I don't know that an assigned engineer has ever
4 would know better whether it's a typlcal practice 4 signed a denial. I think that a derial would at a
5 of net. 5 minimum kick to Don or, like I say, to chief legal
[3 [+] Who in the permit section? 6 counsel, but it could poteatialily kick to just a
7 A Qne of the'managers perhaps. 7 staff attorney as well.
8 Q What are their names? 8 o Is there a central file whexe the chiefy
9 A Well, Chris Romaine's & manager and Don [ 1e§31 counsel would keep 211t i ls;zhat ha§a
ig Sutton's a manager and Mike Reed is a manager, Bob 10 come out under his signature?
11 Bernoteit's s manager, and Charlie Zeal's {sp} a li A No.
12 manager. 12 Q. Where wouldVCQGSe;ie
13 Q  Once the engineers in the permit section 13 . A ’”h&”hﬁdériténdingﬁ‘_ Thgt wh :
14 give Marilyn their determinaticn about whether or 14~ létter, or wﬁoevar-is the 3i§nétaryft

15 not to grant or deny a company's trade secret or
16 confidentiality claims, what happens after that?
17 A They won't actually give Marilyn the

18 gdetermination. Ik's just that Marilyn has pointed
19 out that a determination needs tc be made to them,
20 and then they will make whatever determiration

21 needs to be made. And then Marilyn will know on
22  the heels of that whether there's more or less
23 documentation that's going out the door in

24 responye to the FOIA.

15 around here, the letter would §o into a chron (spi’
16 flle, just a running chroa file.:
.: . @ Okay. Excuse me. Would it be fhat{
18 individual's chron file? ' '
. A Yes. So anything the
“that file. And then a copy RE HeLaiom '
'madexthat relata to- burgau hatisgs woald t&pidéiﬁﬁ
end up in source files in the geAWENL. files in the:
‘bureau there.

o] Is Don Sutton the head of the permit

Page 22

1 4] Do the permit engineers give any kind of
? written cdocumentation to Marilyn cor anybody else
3 at IEPA about thelr determination?

4 A No. No. Short of whatever the

5 -determination is, we -either--one of three things
6 is going to happen, You're either going to, the
ki ¢laim isn't=-you're not going to react to the

8 ¢laim or you're going to accept the claim or

9  you're going to deny the claim, And s¢ therae's
10 either going to be a denial if it's denied. And
11 I'm not, I helieve they put together a lettar if
12 it’s granted, but I'm not a hundred percent
13 convinced of that. And there wouldn't be anything
14 else,
s Q
16 does the permit englneer igsus a letter to the

80 if the trade secret claim is denied,

17  company denying their trade secret claim?
18 A
1%  englneer.

Probably not the assigned permit

20 Q Who would do that?
21 A There's not necessarily a sef person to
22 do that. To my knowledge, the denials are

23 typically going to go under either ¢hief legal
24 ¢ounsel's signaturée or under the head of the

Page 24

1 section?

2 A Yes.

3 Q And how long hag he held that position?

4 A T don't kaow,

5 Q2 LAs long as you've been at the agency?

3 TA ! don't think Don was the permit section
7 manager when I first came to the bureau of alr,

8  no.

9 Q And you said there's been between one and

10 10 staff attorneys at the bureau of air since

il you've been here, is that accurate?

12 A I'd say it ranges between there, yeah.
13 [(Whereupcn a document

14 was duly marked for

15 purposes of

16 identification as

17 Exhibit Number 3 as of

18 this date,)

19 MS. MOLLIN: Q I'm handing you a document

20 that's been marked Exhibit 3. I'll represent
21 that this is a copy of the FOIA regulations at
22 2 Illinois Administrative Code 1828,
23 famiiiar with these requlations?

24 A

Are you

Yes.

& (Pages 21 to 24)

Baldwin Court Reporting & Legal Video Services
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: Cdmmanweakh EdisorvMidwes: Generstion v. [EPA

_ Christophet R. Pressnall
Page 17 Page 19
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4 . M5, MULLIN: Q Right. vou had said tiac 4  company, we dafinicaiy, we nesd tniz. This pat
5 . thera was a lot of Loforeatlon thar folks claim as 5  rhat you clalm is emisslons data. We seed it o
£ trade secret. Bt Lf the ageswy doasn't have any 6 calcolate it 3o can we r23slve ohnis =xd it'a
¥ readoy o belisva that ssmebody els= wants that T .. peapived. But agein, that*s--1"m only dust
-9+ information eibher througn a FGIA request or €  gperating 2IF oF really ane or maybe two metyers I
9 . ptherwise,. you den't go zaead and make a L] eey phink of whare there has arises other than the
10 ' dezermination? o I3 - lravank mather.
11 B Right, right. 7 i1 Q4  ©kay. How many statemsnts a®
12 Q - S0 in the situatiﬁﬁ; in che inscéncé‘e i 2% juatl¥icaxion undsr the trade degrer rolas have
13 ‘ whizh ':he agensy is going to make & deTerminakion 15 you veviewad curlng your time hare at che IEPA?
33 about whzther or not acmething la trase secrel, in 14 A I eouldn't give you an exast number. I
15 = that siroaticn is it fairly typicsl Yor a permic 18  would imagice that it is lesz thax 10,
1% . . englnesr or someone to giwve the company a head.q—’n;b- 15 L¢} And in those situations, did alther you
7 10 axplsia that, to gxplain the: vnder the -IEP}!. 17  or someczne €)l3e from the IEPR xake 3 datermination
iB - rulas, che IEBA doesa't thiok that thay 18 abovt whether the information clajaed zonfidentlal
39 - information is rtrade Secret? o 1%  or trade secret was confideatisl or trade sscrec?
20 A .. I guess the resaca I'm having difft;:uit.y ¥ B couid you repeat the giesticn or have Lk
21 answering That guestion--1 caan, I')] answer it, 21 read bask?
27 _but why T was kaving difficulty thdaking abaut it 22 [} I'1l repeat the Queation.
23 © is just simply to my¥ knowledge enis is bhe only 23 in what cookext did wou veviaw the
247 #etemination I"va bean lnvolved Lo,y 39 what'a 24 . atatemant of Justificatisn?
. L Page 18 Page 20
1- ‘typical, I .s;xppéaa. then ib*s-+L can't kell you 13 A Well, oé canrsa, 1 recaived twe in this
Z . what's typkoal based on pne determination. Ths 2  wattar, 50 thal's Twg: Abd then when I said that
3 previsus thlngs that I wers talking abou:, the 3 :ass than 0, 1 vam_;ély recall ar seme polnt
4 - previgus mattars I was ralking abow:, there was 4  ipoking at a STa:EEI‘]?ﬁt of juetificatlos in parhaps
5 - pever asny determinatioa zhat was mads. 5% ene cf these other mattars I wasd talilng abour.
S g Right. 71 understasd where bhe confusion 4 Boyond trat L, I'm,Got sure what wour guesticn was
7 iz T Wasn't talking about a formal detrerminstien 7 gatting &t as to whather we wade a dabermination
g3 ' that was ispued by .th& agency, bug I way talking B gr—-% y2st 2antt reczll too much of the suberance.
%' abgut that peried sf time befove the [ormal 9  Again, it pever just ross to thism lpwel. Bat if
18 determination i3 issuad when zn epglneer comes te- - § 10 pou want iz a5k the questicon zgain maybe—-. [
11 ‘ speak wits you te get your opinicn about whether il o] 1 apprectats your answier. [ think that Yo
17 - or not the Informatioo ls trade secret. 12 mstisfactory.
13 A . I suppose that it may dapend on the 7 13 B Dkay. ) . o )
14 . complexity of the matzex, WKhen I was talking 14 & What petientags of your tioe would you
15  before sBour Che couple khatT [ can sorg of reqall, 1%  =ay is spenb responueing to FOTA requesis?
15 we're talking absut--I'm g}einq to strumyla o gver 16 A 2L coursa, it varies, tut I would say it
17 ramember exackly what it was, but we'ra talking I could be ypwards of i} percent ko 15 pzzeent. It
16 -about one or twe dats poiats that are cricical 6o 13 aeems tH rm2 that 1ir zakes up a lot of my Time, and’
19 7 caloulating emissions datra, or osctually [, Liere's “bi3 . 1'3 coasider that guite a2 Dit =f my time whaz
20 & time whzn zemebody stampad soeeching 26 that's nab my job, guote; unquote. My job iz to
21 ctopfidentisl and they dign’t mean to shamp it £l be an enforceranr athommngy..
22 couflderzisl. { 22 @. Is it fair o asy theb you don'z have sty
3 o 2nd o thess are very miacr-<the -anes - |23 . direct wtparienge in DUILnedd OF indlastee? ’
24 . that T rumesber wers thangs thab ware wery easily | 24 ¥5. AREXANDER: Can you clamify that by, wWhat

5 ifages 17 to 20)
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mm@m 28 Page 31 ,
oL ‘.,wu.swauunuwf:w _..oaa w_nnn 1328, Are you Eamili 1 about 2 formal derorminatidn am.&.u. Tand 1 will-ose
[ 2 with these regulstices? ‘2 - the tern formel detetmintaticn o mesr a written
Ty E Y&a, | ‘ L . . 9 - docoment. aswmetaipns thiat 1 sant oyt savirng I've
1 p  Fart ‘135 is vhe trade secrst resulation,’ "4 wmada & determizatlos on this, here's what ib is,
5 cirrect? | 5 o, Have f looked at pars 1848 and thawghn about
B A . Coyrast.: o . . & - if or had scmo backgrounc knowlsdge on it, would
7 g And part 1428 ara the FOIA regulations, T it fagtor into I quess my thought pROCRES, Yes.
LA correct? § Garerally spasking. ...
3 A PTLI o 5 4 Ave yoh aware of other maa:nh_ formal
11 % Tea Pou exwwmnn o me whes wg,muﬂwww 19 determinsticns mmcer pazc 13 othar than the ts
11 ets a reguest. for informabion that's baen marked . {11  detemminations st issue taday? .
12 as vonfidential whether tht agency typically 12 #S. ALEXAKDER: Let me jnat stop hers and say
13  handlea it under pars. 130 or part 1823% 13 thar we apject Lo any substantiva guestizes
14 AT wﬁvnu.mm rhat it would have to 2 it's 14  couceEning cerarminaticns that are not av iasue
[15 | 'not a mytualiy exclusive procesa. I 153 kera and zre not patt of the agency recozd, L'mi-
16  supposg--weli, It woulc bo handled parcly wiih 16 aot going to cut the witress pre fer a couple of
17 cognizanoe of both asts af repulstisns. bHow. 17 . general guedtiogs, bur I wili if this goes oo fer
16 hawving 98id that, The trade sgoret aspect, the 19 afield.
13 part 130 regulations, T quess i a mense I dom't 13 THE DEPQMENT: CUould-you Eumnﬂ tae questis p
20 know if you'd say supersede the 128, but the 2C or zesd it kask? X
21 . Tilingis ITA of courae is golng To oo very. it ia H MS. MCLLING & Are Wiy .wamh,m..on, orher nmmnmw,
27 wery, wesy sensltiva towids materizls thart - 22  formal determinatisns . undar 35 Illlrois
23 | companles tlawm a3 trade secrel or sonfidential. 23 Admintstrative Code part 130 that a noﬂuws.._
2 And 8o’ il we're lookiag ak the lnterplay, 24  inforsaticn was pot sonfidantial or trads secrat?
Page 30 Page 32 e
1. wa're Hoanﬁﬁ i3 mo!m,.z;u = cmﬂ: sldlma tradae L EA 1 baliswve thaze was a mattar-zailed
2 secpet, Tthap we'rg really going Lo pay athanticn 2 WITCO, but I Qidn't work on that and 3*'m enly .
3 to in thar matksr pack 130 regulaktions to make 3 vaguely familiar with 17- But I ‘think i1 weny to
4 sure that we don't haphszacdly rslesse =omething 1 the Tllipais Poliluticn Conbopl BSRrd as.a trade
5 - thar sheuld not ke celeased. . 2 sacret mstber. . -
& G  You mentioned earlier that you had c:wm 6 . &  What sisedo sou - know abgit ‘Chat
7 . made one determipatisn under the Lrade segzel ? determination?
B = regulatices that certain information way not L rads 4 A I belisve 1t had to do wwn_._ emissicns
9' secret gr confidenyial, is rhat accurate? 3 data gnd product Eazmulation. Dut I might be
o & That.is actarate. 16 - wreng. L .
3. o wm_..n ‘you besn f.—.smre.wa wn amﬂmﬁaknmnhon_m 11 Q who slse was, who was iavolved in n#ﬂ.n ’
17 . sooat whethor-er nct information is trade secres: 12 .“.amﬁngpﬁmduos. ,
13 or configential umdsr she part 132& regulacions, 113 B 1 “hisk Lt wes Hob- ﬁwﬁﬁ.n.. :w: i’
1§ Exhibit 37 L e . 14 - assiatant coursel ip my unir,
iz MS. PLEARHDER: . D& Wou mean DYl than the 15 [} and what eniszicns data gid wsua
LE . .. datermisatlon. thac he parricipated 1n belgre? 16 - determitatisn inwvolea? o .
1 M5, MULLIN: G That's righc. Dihec than tha |17 L ff 1 revember coriecily, LT w2 Brotuct.
18 GomEd and Midwsst Gen determimaticns. 13 some sort of prodvcs Formalation was &0 issaue,
13 ) Weli-r - 1% .»_.Q.um? I no...Lw wa wroag. 1 might be mlxing wf&.
2n Y dgain-— . 26 diffacent trade secyet Eatters yp.  But I have
1 q mnnaﬁsn;n_iondoum wara nmnmsﬁwuwnpuﬁ 21 swen before it's @ very zenaitive lasue af your
2y :_uan_wu _un_. 5o 1 mean, any deteminations under 37 recipe, sagt of the Coke, tha yecipe to Coke is
I3 1ezer o L . 23 going T¢ be irade secrat. The recipe towards wour
_m.u 4 Yes. T uhderabsad. . If yeu've Calking 28 chamigal procesa way very we.l be Lrade saczet.
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S Page 33 Page 35|
. C 1 but it alse, it becomes @ Iittle bit wore 1 intosmatich thas 's--there copld be drafs ’
“ . Lo e difficult becstuse the different raw materials 2 mbmorandims, opinions, iCems that woyld interfecs
o R R ‘ setudily direstly impsct your swisaions. - 3 with sy enforcemest cage. e could have 2

o IR Y I . So.thsn it becomes & tough call as to - | 4. cvriminat investigatien goiag of. T would make a
L o | 5 . what's smizssions dek#s and what's trade secpet. 5 GetefNMinaTlion That those Are exXempr Crom

U s _Beesuse the unount of your raw maberials in i gigslegare. .
oL} 7. certain prepeztions oey give 8 alue to another ] T @ Whem ygu make Thar determirdiion that =
o L o | a company oF whet your formulation is, then showing | 8  items arve susmpt frem disclogure, wrat is your

oo e T ¥ competitive advantage. but then again, that stac ' practicer WNowld you write-—-I urderstand that yen

. 7} constiruces, it's what your emissions--it®s going } 10  woald weite the lebtsr, but wiuld there be any
o . 11  te have ewmissions conseguented. 11 oiner dssumsrtatign chat you would pur Lo the fila
S - 12 © .. Aze-yom familiar with any other fobmal 12 rejarding tRet? _ - L .
77 13 determinations that IEPA mads under the part 130 . [13 A Kot othar thas Stamg, taking = ced stang
S o FUu ays? o ) ) 14  and stasping it coafidervlal for we and for the )
S T s 3 1 'don*t believe av, R 3 person copying the file fo know that I have made a
S N £ - T "about what year would wou say the Wit 1% decarminztior That thls 58 pot zelsasablisz,

- L o determination was made? . ‘ 17 Q 1F you <determided that it 1s releasadle,
| R IR ET & 1 think it"s WITCO, W-l-f-t-0, all 'sne |13 what i3 your practice at Shat polnz, or do you
L R ET SR L ’ 12 greste ary documant ai that point?
o o s Q - Dkay. o . } i A Me. Juax, it*$ eibther raleased or it
Co TR & - Probabiy 99 or w39 I think when T £irst §21 . isn'L, and wa say is Tha cover letter that here's
o - 2T started working here but 1. again, £ don't. 22 . all the nonexampe matarials, we"we held paak ﬂoﬁe

’ L 23 - specifically recall. . 23 - mxetpl marerials, X, ¥ and 7 pesnona.  And yog

L S 24 - Q- . 30 it soumis like wmost of th;és'a lasues 24  have to alas I suppose undarstand vhat when I

. o _ Page 34 o Page 36

o ._ E t ame fés'ol%ied infok’méi.‘.y, ia bhat avcurata? 1 talk, I talk aoant bthe buFau of ain.

] o2 Ao Temy knowledge, yes, Z Q 5 undaratand, ; ,

e e o " are you Eawiliar with any formal 3 A fvery Ducpau 2ses St differantly.

" | s - cétermtnatiens by the YEPA under the part 1623 - 1 @ I understand.. o _
e oo 1 s reegelakions? 5 A You. might gat a- Jzetilzed list from
A S A Hay I iook at the kagulatiea? = & azother pureao. Do . _ .
T 2 ¢ . surs. . o _ t @ Coes the borean of air have set policies
TR : B A . An far ax detaTminwtions m#de whdexr the | & o proceduzes Ior how Th handlea POIA cequest
o] 9 . part 1629 regulotions, I'va probably made husdrads | §  under 13287 e

o o o them ‘ o 19 A 3. Tie buresa of air does..

o a1 Q- Aré these ft-i.ﬁ'(-al. n:iécémiﬁéfiuns undar 11 ) [+] and what are '.'.ho;';ie i:a!..iciaau—
N Y ,"th‘e'se‘t;quiat:ians? 7 e 1z A And then again, when you taik abowt
L IS Y A .. BEgaim, T thinkesasd Lt's probsble my .. |33 Dureaw of air, sm I in the Dureau of air o aa T ..
e e e ‘fatlt-<but I'm getting hinged cp on B 14 in the givision of legdl counBel? To's kind of

g o N |35 determinatioms. When I say I've made haidreds, in 15 a--angd that's » rhetorical guestien., IL*9 kind of
' I L6 . lovking at thess resulakiors asz I jest did, it of 16 &, i2's a nethar worlé chat I ex3st in, oo when
- . .o |7 coursa contains the TOTA exempticns. If, for 1w you sk abeut bthe buress of alrr £'m golny to
7 - JLE instance, somebody 13 reguestlag a file broadly . 16 arswer aboat bhe buresy of alr which is=

- L 19.0 aed oy -attoiney notez are in that file. then I 19 downgrairs. Tha FOIA unit. Yes, they do. ‘
S a0 will make a detersinavion that we'te not 20 Tney Dave shgers, carboa shests that
S ', o :_ . {21 disclealig them: they &ze exempt from disciosura. 21 Lhey*ll gat a Filg=<whes ‘I w3s talkiog about
P T e ' S I %ill pot that iz the cover letter and C a2 screenisy & file~-they'll lasck ax it..'t'aay’ll' have |
'_ S ot 23 7 tell them they have a rignt to appsal. ‘There ) 23 ehe axemp:lons pisted ook on bhar siwmet, chey*il

-, . 24 ' could ho opliniond expredsed, Chere could be deafl o~ ] 29 _ write g descripticn of :ha-l;'ic:umenr. and put a coda
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_______ S Page 125 Page 107
1 a.b:rut ";J"'r'ze;-':het' ar nat infarmationr has ciémpezitlive : Thera™s jost a few 2 thom ’:th I Can evan caeall,
2 walug Lo 3 SOTRADYY ¢ =nd they did from = best cf wy recsllectlon
3 5 HRat do you mean by similar? 3 involve the issue of emisaiond data.
I Have ¥ou mada any cbher duretminations ' q{ a be yoa remember tha asme cf the cerpanies
. regarding whatker or nob reiesse of infarmaricn % rhose mMRLier lnwelved? L
g wlll sause a cowpany compaTitive nerm? 3 Y 1 believe one af chém was Fleischmarn's
? & . If you're aakiag-~we're going back o 1 vimegar, sometking similar to that,
g :.h.;t determination questien. If you're asking 4 & Was that = dezerminstisi ragarding
3 - have I avthored or isssec any datersminadtione % whether or not raw matarlal datz informetion
10 making wrhat decisien. tha answar would ba no. - 10 zoustirutes smlasfons data?
11 -Have I at =oms point pachaps encountered ’ il A I don'z know if it was parcicular--i"m
12 . infoamation such 38 T talked about befora whether . | 12 0 not sure exagtly. 1 don’t recell irg exact
13 it would be o recipe or raw matarial ssage and 13 particulacrs of kb, I believe it hid ta ds with
14 wheinar fhat woplo--1 am Familiar wirh the caoncept 14 emimgicns dzta. I dan't <now 12k was--actuaily
1£3 ‘ of competiclve waiuy aad thinking about axd 15 I don': tpink 3% was neceassrily raw makerial
16, .addrasglng those iBsumAs but--Shat's my ansser. 1§  usage, 1 thiax it =miynt have hag to 4o with tham
17 N Oxay, In the past--you testified that Lo 17 claiming Lheic stack flow rabe as trade secrat.
18" - Ehe past wyou had elther called companies or 13 1] Was there an IEPA detgsmingtcion
19 . ‘airacted your project gngineers to call cwﬁp?zniér 1% regaciing?
20  pefsve you 13sued a denial regarding their trade 26 2 Fz. That was a mastes !:.'hat wad resckved,
21 '_‘sm:rst or zonfldential infommation. why dide'z 21 Q Bow was that resolved?
127  you o1l Midweat Genergiion to disewss thia lssue 2 > informally with the senpsny withdrawing
22 with them before you lusued voor denial? i3 thair clalm. To the beat--this is.what I have
24 A R did not tastify that I'wa evar made 24 hezed, I didn't, wasn't inwdlied in it
Page 106 _ Page 108
| .guch ‘ealls. What 1 stated vwas that 7 am aware o 1 poracnally. < fusc, 1t was :‘:a:ta'yeﬁ to ma throuwgh
¥ the past thar individual snginesrs had contacted 2z the grapavine, 30 20 sp-.;ék, that the mactar hag
3 companies in attempt to resplyve some issues with | 3 beeq resolved, the cowpany had withdrawn tha
4 . informaticn that was claimed. t wWasn't even 4 @pt-iasye claims. e o ]
"5  nacessariiy at my cvounsel that this wass done. 5 2 Jo gamesns from 1EEA called the corpany?
3 Iy wias brought to my attencion that the [ n Thaz iz cozrect. '
7 material and the clains were being madse. Beceuss H i1 Are you aware 3f any othsr determinatisns
8 L"7a had some past expeclencs Wwich rrade secrey 8 regarding Lhe defieition of emissicns data ia the
9 patters, they bounced jdeax off of me as to 9 - centaxi of the troadge =eczer and FOIR rulaa?
10 whether it should be claimed or nok. I providad 19 2 Nong that I coald--Ro.
11  my ispus. Where it went from thers, I was not 11 @ Acw yeu awars of asy agency guldance
12 invelved. o 12 | gither formal or informal on the ioterprezation of
1377 @ Other than tha WITCO determination that ' [23  Eha teem smissicns daca? 7 _
14 . weé taiksd about previcusky and the Midwest _ 14 a Mz, L'wm not. ®hat is the normal course
15 Generation/ComEd detezminsclions, have you hedén 1% of parainess iE Lo leo¥ at the delfinliion of
16 invelwad in any determination elther *formal oxr - 1§ amissicns data, parhaps the CY¥R faderal definicion
iz ieformal undex the trade sacret rules or the part |17 asd rhe discussion that may ascempany that, and
i8 19428 rulea regarding whecher or nsot Infermation 13 . thes try to think through 1t logically in aay
1% . consgitotes enisslons data? 19 piven mituaticn whether this would ceasticute
20 A Tou sald other them the WITLD kﬁich'w'e'. rul eoizazony data or ast, Am I've testifiad Lo
21  previously spake of and the inatant xabcar? 21 before, scmetimes it gets te be & very gray line
22 o *hac's right. 27 as to btrade secret varans emissions data.
23 A I have, 1 have vaguely refarred to =~ 23 jod You Denticned discussions oF the CFR
24 '.n'a'ttefa in which we hawve Lounced ideas off of. 24  rules. [ presume you'rve refarcing to tha
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EXHIBIT C

3/16/06 Midwest/Commonwealth v. IEPA
Christopher P. Romaine
Page 1 Page 3
. 1 ILLINOIS POLLUTION CONTROL BOARD 1 INDERZXR
2 7 .
: . DEPONENT PAGE BER
' 3 COMMONWEALTH EDISON COMPANY, 2 _ON . NuM
4 Complainant/Petitioner, 3 Chnstepher Romaine
5 vs. No. PCB 04-215 4 Examination by Ms. Muilin 5
6  ILLINOIS ENVIRONMENTAL -
PROTECTION AGENCY, -
7 [
Respondent. ]
|
9 MIDWEST GENERATION EME, LIC, 8
¢ Complainant/Petitioner, 3
11 vs. No. PGB 04-216 10
12 ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY, 1 EXHIBITS
13 12 NUMBER MARKED FOR IDENTIFICATION
14 Respondent. 13 Exhipit Number 1 {Marked pricr to deposition.)
11s : Exhibit Number 2 © 30
16 DISCOVERY DEPOSITICN of CHRISTOPHER P. 14 Exnibit Number 3 e
ROMAINE, taken in the above-entitled case before ibi 2
17 Rhonda K. O'Neal, CSR, RPR, a Motary Public of Exhibit Number 4 5
Sangamon County, acting within and for the County |15 Exhibit Number 5 53
18 of Sangamon, State of Illinois, at 3:00 o'clock . Exhibit Number 6 65
P.M., on March 16, 2006, at 1021 North Grand o
19  Avenus East, Sp¥ingfield, Sangamon County, 16  Exhibit Number 7 1
’ Illinois, pursuant top- subpoena. 17
20 18
21
22 ) 19 . :
BALDWIN REPORTING & LEGRL-VISUAL SERVICES 20 .
23 SERVING ILLINCIS, INDIANA & MISSOURI 21 ’ .
24 hrs (217) 788-2835 Fax (217) 708-2838 ;
24 1-800-24B-2835 22 y - .
23 : :
24 ;
l‘.' Page 2 Page 41
1  APPEARANCES: 1 STIPULATION j
2 SCHIFF HARDIN, LLP 2 } It is stipulated and agreed, by end
. ; betwaen the parties hereto, through their
BY: Har¥ hon M_ullxn, Attorney at Law 3 attorneyd, thar the discovery deposition of
3 Sheldon &." zZabel, Esq. CHRISTOPHER P. ROMAINE may be takes before Rhonda
6600 Sears Tower 4 K. 0'Heal, a Notary Public, Certified Shorthand
4 Chicago, Illinois 60606 ‘Reporter, and Registered Professional Reporter,
} On behalf of Complainant/Petitioner | 5 upon cral interrcgatories, on the 16th of March
5 Midwest Genflratr:;c)naEME I{.LC A.D., 2006, at the instance of the
’ N 6 Complainants/Petiticners at the hour of 3:00
& SIDLEY AUSTIN, LLP o'clock P.M., 1021 Nerth Grand Avenue East, !
BY: Byren‘F.A Taylor, Esq. 7 Springfield, Sangamon County, Illinais: :
7 Roshna Balasubramanian, Attorney at Law | 8 T-rgaththe_oral 'intar;ogatzries and the i
5 arb answers of the witness may be taken down in ¢
On? outh Dearborn 9 shorthand by tha Reporter &nd afterwards H
B Chicago, Illinois 60603 transcribed; :
On behalf of Complainant/Petitioner 10 i
g Commonwealth Edison Company. That all requirements of the rules and '
10 MS. ANN ALEXANDER 11  requlations promulgated under the Pollution !
] Contrel Board of the State of Illjnoia and the :
11 us. :AUPA BECKER WHEELER 12 Rules of the Supreme Court as to dedimus, are :
ssistant Attorneys General ‘axpressly watved:
188 Randolph Street 13
12 Twentieth floor That any cbjections as to competency,
Chicage, Illinois 60601 14 materiality ox relevancy are hereby reserved, but
any objection as to the form of question is waived
13 On behalt of Respondent. 13 unless specifically noted:
14 16 That the depesition, or any parts thearsof
15 ’ may pbe used for any purpase .for which discovery
16 17 depesiticns are competent, by any of the parties
17 hereto, without foundation proof;
18
18 That any party hereto may be furnished
19 19  copies of the deposition at his or her own !
20 expense,
21 20
23 22
23
24 24
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Page 25 Page 27
1 petween a utility and ar independent powsr 1 located?
2 producer? 2 A Samewhere in the Chicago Badford Park
3 A No. By that T mean that there's a lot of 3 area is what I recall.
4 rterminolegy going on, and I think [ knew what a "4 Q You alsoc indicatethhat you were 1nvolved.
5 utility used te be, but I'm not sure I understand $ 1ipn a denial ot trade secret protaction ralatﬂd te
] 6 what a2 utility is anymore. 6 a facility in Danville? ©
g 7 MR. ZABEL: Off the record. 7 A It was the TepaE fap! facmlity They
] {Biscussicn off the cecord.) 8 were represented by Air ¥loyd-(sp).
9 M3. MULLIN: Q Is it fair to say that you'wve 3 Q Ang what kinds of informaiian did the
10 never been involved in a formal agency denial of 10 denial invelve?
11 trade secret status apart from the Midwest Gen and L A I don't recall that case as clearly. I
12 ComEd mattera at issue in this case and the 04-185 12 could only speculate at this point on the types of
13  matter? 13 informaticon that was involved.
14 A I Q Was the basig, was the agency's basis for
: dw":*"" 15 denial that the information constituted emissions
: 16 data?
a1 think : was peripherauy involvsd in - 17 A Yea. That's my recollection.
e :the matter involving Clorox bleach ¥ There was a 18 Q In both of these matters, did the scurces
-'lg matter {nvolving a company in Danvxlle with trade 19 submit statementy of justification?
20 secrat. 20 A T don't specifically recall.
pal o] Let's go back to Clorox bleach for one 21 Q Do you recall whe signed the deniais?
22 second. About what time was that denial? 22 A No.
23 A I don't recall. 23 Q Wers they formal agency denials?
124 Q car you give me a decade? 24 A Since they both led to actions before the
Page 26 Page 28
1 A I think it was in probably the late 90s, 1 board, I believe they were.
2 early 2000. 2 @  Okay. Wnat othar trada secret denials:.
3 Q What Xinds of information did that denial 3 were you involved in? 'j
4 . involve? ‘_.- ‘A "I dont recall whether we isaued 4 trade
5 M3. ALEXANDER: At this point I'm just going s
6 to state for the record my objection I've made in 6
ki the other two cases, which is that we object to 5:
8 any questions regacrding previcus determinations as 8 issue in the denial in the Gonacg #hillipss
9  being-- 9 A It was informnhﬁaﬂ described o the:
10 MS. MULLIN: Relevapgy objection, right. 10',-change in emxsslons that - vould oceur with the i
11 MS. ALEXRNDER: Asg irrelevant, and we're going 11l project. the subject of the‘application. That‘s;
12 to continue it subject to that cbiection until we 12 again, my recal
13  don't allow it. 13 Q About what time was that Conoco Phillips
14 MS. MULLIN: Q What was--7? 14 denial issued?
1% A I think it went to the nature of the raw 1% A Within the last two years, I think,
36 materials and the amounts of raw materials being 16 Maybe the last three years.
17 used as to whether those were emission data or 17 Q Waa that one the subject of a board
1§  not. 18 action also?
19 Q Cculd those materials be used to 19 A Mo, it was not.
20 calculate emigsaions from the unit? 20 Q Was thege any informal resolution of the
21 A My recollection is that ls what the 21 matter between the source and the board after the
22 source did in terms of preparing its emissicn 22 denial was issued?
23 calculations. 23 A No. We resolved it with Conoce Philiips.
24 Q And where wasg the Clorox bleach facility 24 Q The denial resclved it? '
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