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)
PETITION OF MIDWEST GENERATION, LLC, ) AS 07-03
WAUKEGAN GENERATING STATION ) (Adjusted Standard — Air)
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To:
Dorothy Gunn, Clerk Persons included on the
1llinois Pollution Control Board ATTACHED SERVICE LIST

James R. Thompson Center
Suite 11-500

100 West Randolph
Chicago, Iilinois 60601

PLEASE TAKE NOTICE that we have today filed with the Office of the Clerk of the
Pollution Control Board APPEARANCES OF KATHLEEN C. BASSI, STEPHEN JJ.
BONEBRAKE, and SHELDON A. ZABEL ON BEHALF OF MIDWEST GENERATION,
LLC, and PETITION FOR ADJUSTED STANDARD, copies of which are herewith served

upon you.
'"(’f ; oy

Kathleen C. Bassi

Dated: January 10, 2007

Sheldon A. Zabel
Kathleen C. Bassi
Stephen J. Bonebrake
SCHIFF HARDIN, LLP
6600 Sears Tower

233 South Wacker Drive
Chicago, lllinois 60606
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
)
PETITION OF MIDWEST GENERATION, LLC, ) AS 07-03
WAUKEGAN GENERATING STATION ) (Adjusted Standard — Air)
FOR AN ADJUSTED STANDARD FROM )
35 ILL.ADM.CODE 225.230. )
APPEARANCE

I, KATHLEEN C. BASSI, hereby file my appearance in this matter on behalf of

MIDWEST GENERATION, LLC, WILL COUNTY GENERATING STATION.

Respectfully submitted,

/s/ Kathleen C. Bassi

Kathleen C. Basst

Dated: January 10, 2007

Sheldon A. Zabel
Kathleen C. Bassi
Stephen J. Bonebrake
Joshua R, More

Glenna Gilbert

SCHIFF HARDIN, LLP
6600 Sears Tower

233 South Wacker Drive
Chicago, Illinois 60606
312-258-5500
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
)
PETITION OF MIDWEST GENERATION, LLC, ) AS 07-03
WILL COUNTY GENERATING STATION ) (Adjusted Standard — Air)
FOR AN ADJUSTED STANDARD FROM )
35 ILL.ADM.CODE 225.230, )
APPEARANCE

I, SHELDON A. ZABEL, hereby file my appearance in this matter on behalf of

MIDWEST GENERATION, LLC, WILL COUNTY GENERATING STATION.

Respectfully submitted,

/s/ Sheldon A. Zabel

Sheldon A. Zabel

Dated: January 10, 2007

Sheldon A. Zabel
Kathleen C. Bassi
Stephen J. Bonebrake
Joshua R. More

Glenna Gilbert

SCHIFF HARDIN, LLP
6600 Sears Tower

233 South Wacker Drive
Chicago, lllinois 60606
312-258-5500
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:

PETITION OF MIDWEST GENERATION, LLC,
WILL COUNTY GENERATING STATION
FOR AN ADJUSTED STANDARD FROM

35 ILL.ADM.CODE 225.230.

AS 67-03
(Adjusted Standard — Air)

Qe WA VS A A g

APPEARANCE

I, STEPHEN J. BONEBRAKE, hereby file my appearance in this matter on behalf of

MIDWEST GENERATION, LLC, WILL COUNTY GENERATING STATION.

Dated: January 10, 2007

Sheldon A. Zabel
Kathleen C. Bassi
Stephen J. Bonebrake
Joshua R. More

Glenna Gilbert

SCHIFF HARDIN, LLP
6600 Sears Tower

233 South Wacker Drive
Chicago, llinois 60606
312-258-5500

CH2V 16133853

Respecttully submitted,

/s/ Stephen J. Bonebrake

Stephen J. Bonebrake
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:

PETITION OF MIDWEST GENERATION, LLC,
WAUKEGAN GENERATING STATION

FOR AN ADJUSTED STANDARD FROM

35 ILL.ADM.CODE 225.230.

AS 07-03
(Adjusted Standard - Air)

PETITION FOR ADJUSTED STANDARD

NOW COMES MIDWEST GENERATION, LLC, WAUKEGAN GENERATING
STATION, 1.D. No. 097190AAC, by and through its attorneys, SCHIFF HARDIN LLP, and,
pursuant to Section 28.1(f) of the Environmental Protection Act (*Act”™), 415 ILCS 5/28.1(f), and
Section 104.402 of the Board’s regulations, 35 IILAdm.Code § 104.402, petitions the Board for
an adjusted standard from the requirements of the mercury rule, 35 Tll. Adm.Code § 225.230,
adopted by the Board on December 21, 2006, in Docket R06-25 (the “mercury rule”). The
mercury rule requires, for the first time, control of mercury emissions by large coal-fired electric
generating plants. As this Petition is filed within 20 days of the Board’s final order in R06-25,
pursuant to Section 28.1(f) of the Act, the Waukegan Generating Station (*Waukegan”) is
exempt from the requirements of the mercury rule for such period of time as specified in Section
28.1(f). Midwest Generation and the Illinois Environmental Protection Agency (“Agency™)
jointly filed comments in Docket R06-26 proposing the addition of Subpart I to 35 IlL. Adm.Code
Part 225. Subpart F provides for an alternative compliance route for Midwest Generation.
However, the Board has not yet acted upon Subpart F and cannot do so within the time necessary
for the filing of this Petition. This Petition seeks relief for the timing of compliance of the hot-

side electrostatic precipitator (“HS ESP”) at the Waukegan Generating Station, pending Board
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action on Subpart F. Therefore, in support of its Petition for Adjusted Standard, Petitioner states

as follows:

A. Standard from Which an Adjusted Standard Is Sought
(§ 104.406(a))

The Board adopted the mercury rule on December 21, 2006. That rule became effective
December 21, 2006. 31 1ll.Reg. 129 (January 5, 2007). The mercury standard at 35
Hi.Adm.Code § 225.230 from which Petitioner seeks relief is 0.0080 lb mercury/GWh gross
electrical output or 90 % reduction of input mercury. However, Petitioner seeks relief from the
emissions standard only until July 1, 2011, for only Unit 7.

B. Implementation of Clean Air Act Requirement
(§ 104.406(b))

The Board promulgated the mercury rule in response to a requirement of Section 111(d)
of the Clean Air Act, 42 U.S.C. § 7411(d), under which the U.S. Environmental Protection
Agency (“USEPA”) adopted the Clean Air Mercury Rule at 70 Fed Reg. 28605 (May 18, 2003).

C. Level of Justification
(§ 104.406(c))

The mercury rule does not specify a level of justification necessary for the Board to grant

an adjusted standard from that rule.

D. DPescription of the Nature of Petitioner’s Activity
(§ 104.406(d))

The Waukegan Generating Station is located at 529 East 135" Romeoville, Waukegan,
lllinois 60446. Though not pertinent to the mercury rule, Waukegan is located within the
Chicago ozone and PM2.5" nonattainment areas. Any area affected by Waukegan’s activities in
question is not in the immediate vicinity of the plant but is, rather, downwind hundreds of miles

from the plant. As a large coal-fired power generating plant, emissions from Waukegan exit

! Particulate matter 2.5 microns in aerodynamic diameter.

2.
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very tall stacks and have very high plume rise. As a result, Waukegan’s emissions have more
significance as a regional concern than as a local concern.

The Waukegan Station employs 183 people. The first boiler at the plant was constructed
in 1955, and the Station currently has four electric generating units (“EGUs”).

The principal emissions from the Waukegan Station are nitrogen oxides (“NOx™), sulfur
dioxide (“SO,”), and particulate matter (“PM”). NOx is controlled through the use of overfire
air equipment on all four of the boilers and low NOx burners on two of the boilers. SO, is
controlled through the use of low sulfur Powder River Basin coal. PM is controlled through the
use of electrostatic precipitators (“ESPs™) on the boilers and through enclosures, covers, dust
suppressant application, dust collection devices, and good management practices on station
activities supporting boiler operation, such as the coal pile and coal handling operations. In
20006, the Waukegan Station emitted 4,320 tefns of NOx, 11,816 tons of SO», 736 tons of PM,
and an estimated 216 pounds of mercury.

E. Description of the Efforts and Costs Necessary to Comply with the Mercury Rule
(§ 104.406(e))

The Waukegan Station cannot comply with the mercury rule as adopted. The mercury
rule assumes that an EGU can comply with the rule with the addition of halogenated activated
carbon (“HCI”) injected into the exhaust stream prior to the ESP. Based upon that assumption,
the mercury rule further assumes that all regulated sources can install and operate the necessary
control technology and thereby achieve compliance by the 2009 compliance date. However,
tests have shown and the Agency and Board have acknowledged that certain ESP configurations,
namely HS ESPs, do not perform to the requisite standard. R06-25 Springfield Transcript
(“R0O6-25 S Tr.), June 21, 2006, p.m., pp. 103-104; R06-25, Board Order, Second Notice

(November 2, 2006), pp. 24-25. Instead, to achieve a 90% reduction in mercury emissions,
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EGUs with HS ESPs require, at a minimum, either the installation of a baghouse prior to the
stack or the conversion of the HS ESP to a cold-side ESP (“CS ESP”). R06-25 S Tr., June 21,
2006, p.m., pp. 113-114. As a result, the costs of compliance for EGUs with HS ESPs are
significantly higher than the cost of merely adding HCI. Additionally, the time necessary for an
EGU with a HS ESP to be able to comply is significantly longer than that required for units that
merely need to add HCI because EGUs with HS ESPs require significant additional controls to
comply. There is insufficient time for the additional required mercury controls to be designed,
acquired, installed, debugged, and placed into operation at the station prior to the compliance
date of the rule.

The Agency estimated that the cost of compliance for an EGU with a HS ESP is $9-21
million. R06-25 S Tr., June 21, 2006, p.m., pp. 24-25, 103. However, William DePriest, Senior
Vice-President at Sargent & Lundy, testified in the mercury hearings, that the cost of a baghouse
ranges from $42-92 million depending upon complexity and the time for project development,
installation, and shake-down is approximately 36 months. R06-25 Ex. 115, pp. 20, 22; generally
see R06-25 Chicago Transcript (“R06-25 C Tr.”), August 18, 2006, a.m., pp. 1064, 1071-1072,
1226-1227.

Subsequent to the mercury hearings, Midwest Generation contracted with Shaw Stone &
Webster to update Sargent & Lundy’s projections regarding the installation cost for baghouses.
Shaw Stone & Webster estimated that the costs had increased approximately 92%, or
approximately $121 million. Additionally, Midwest Generation has found, based upon the
availability of resources, that the time for project development through shake-down has

increased to a minimum of 38 months.



ELECTRONIC FILING, RECEIVED, CLERK'S OFFICE, JANUARY 10, 2007

Midwest Generation also explored converting the HS ESPs to CS ESPs. The cost of
conversion to a CS ESP is $18-25 million but requires a 16-20 week outage, resulting in lost
sales opportunities. This period is significantly longer than any current planned outages. The
outage generally necessary for the installation of a baghouse, by comparison, is only
approximately 25 days.

Though the cost of conversion of the HS ESP to a CS ESP is less than the cost of the
installation of a baghouse, excluding the value of lost revenue, the reductions of SO; and PM that
would result through the baghouse make that option more attractive to Midwest Generation.
Moreover, the installation of the baghouse will result in greater benefit to the environment
because of the reductions of SO, and PM in addition to the reductions in mercury emissions.

F. Description of Proposed Adjusted Standard
(§ 104.406(D))

Midwest Generation proposes that the requested adjusted standard provide a longer
period of time for the Waukegan Station to comply with the mercury rule adopted by the Board
in R06-25, with respect to Unit 7, as set forth in the following language:

a. Midwest Generation must install and properly operate and maintain ACI
equipment on Waukegan Unit 7 by July 1, 2009, consistent with the requirements
of 35 Il.Adm.Code Part 225, Subpart B.

b. Waukegan Unit 7 shall not be subject to the requirements of 35 Il Adm.Code Part
225, Subpart B before July 1, 2011.

c. Beginning on July 1, 2011, and thereafier, Waukegan Unit 7 is subject to the
provisions of 35 Il Adm.Code Part 225, Subpart B, as applicable on that date.

d. All other units at the Waukegan Generating Station are subject to the provisions
of 35 llLAdm.Code Part 225, Subpart B.

e. If Midwest Generation chooses to demonstrate compliance with the mercury rule
pursuant to 35 llLAdm.Code § 225.230(d), Unit 7 shall not be included in the
source-wide averaging before July 1, 2011, unless Midwest Generation elects to
include Unit 7 prior to that date. If Midwest Generation chooses to include Unit 7
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in the source-wide compliance averaging prior to July 1, 2011, it must provide the
Agency with 30 days’ notice of its intent to include Unit 7.

f. If Midwest Generation chooses to demonstrate compliance at its other generating
stations pursuant to 35 [ILAdm.Code § 225.232, system-wide averaging provided
through December 31, 2013, Midwest Generation may choose to include the
Waukegan Unit 7 in the averaging demonstration in the manner set forth in
subsection (e) above, or it may choose to exclude the Waukegan Unit 7 from the
averaging demonstration. Midwest Generation must provide the Agency with 30
days’ notice of its intention to include or exclude the Waukegan Unit 7 from the
averaging demonstration pursuant to 35 Ill.Adm.Code § 225.232.

G. Description of the Impact of the Adjusted Standard on the Environment
(§ 104.406(2))

No impact to the environment is expected if the adjusted standard is granted. The
Agency produced no evidence in the record in the mercury rulemaking, R06-235, that indicated
that emissions of mercury from the Waukegan Station impacted local health or the local
environment. There are innumerable natural and manmade sources of mercury. R06-25, Board
Order, Second Notice (November 2, 2006), pp. 6-7. Mercury emissions from EGUs in the
United States account for only about 1% of worldwide mercury emissions ( R06-25 Ex. 126, p.
3; R06-25 C Tr., August 21, 2006, p.m., p. 1488), and mercury emissions from the Waukegan
Station are a minute fraction of that amount. As noted above, the Waukegan Station 1is estimated
to have emitted about 216 pounds of mercury in 2006, and that is a reasonable estimate of future
mercury emissions until additional mercury controls are installed. The adjusted standard sought
herein would only temporarily defer applicability of the mercury standard under the rule to
provide sufficient time for installation of controls. In addition, there is no direct, measurable
correlation between mercury emission reductions and decreases in fish tissue mercury levels, and
consumption of fish is the primary pathway of concern underlying the mercury rule. Generally
see RO6-25 Exs. 126, 129, and 130. There is no evidence of a link between mercury emissions

from the Waukegan Station and any aquatic impact. The temporary and relatively minute
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increase in mercury emissions attributable to the adjusted standard sought herein would be
inconsequential, and no environmental harm would result from the granting of this adjusted
standard.

Further, the proposed adjusted standard language requires Midwest Generation to
implement mercury reduction measures on the EGUs at the Waukegan Station by July 1, 2009,
Therefore, these units, with the exception of Unit 7, may achieve a 90% removal from input
mercury, according to the Agency’s position in the mercury rulemaking hearings. Some lesser
level of reduction would likely occur at Unit 7. Consequently, the amount of mercury emitted
after July 1, 2009, from the Waukegan Station would be at a rate less than the current emissions
rate, further benefiting the environment prior to the full compliance date required by the adjusted

standard.

H. Justification for the Adjusted Standard
(§ 104.406(h))

The Agency’s basic assumption during the mercury rulemaking was that installation of
HCI would result in a 90% removal of mercury as measured from input coal. However, the
Agency acknowledged that testing of HCI on various boiler and control equipment
configurations indicates that boilers equipped with HS ESPs have not, in any of the testing of
HCI, achieved a 90% reduction in mercury emissions without the addition of a baghouse. R06-
25 8 Tr., June 21, 2006, p.m., pp. 106-107. It is not possible for Midwest Generation to design,
acquire, install, debug, and operate a baghouse at the Waukegan Station by July 1, 2009, the
compliance date for the mercury rule. R06-25 C Tr., August 18, 2006, a.m., pp. 1226-1227.
Therefore, Midwest Generation requires additional time to comply with the rule. Failure to
obtain additional time could result in unit shutdown with attendant loss of electricity generation

and costs, including possible impact on the transmission grid and loss of jobs. Midwest
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Generation is required to comply with the mercury rule with respect to four of its six other
stations® as well, which when coupled with the required compliance activities at Waukegan,
including the significant costs of a baghouse, will strain Midwest Generation’s resources.
Moreover, the additional environmental benefit of removal of SO, and PM emissions that are
inherent in the type of baghouse necessary for this application justify the additional time
necessary for Midwest Generation to comply with the mercury rule.

The Agency and Midwest Generation filed Joint Comments in Docket R06-26, the CAIR
rulemaking, requesting that the Board adopt Part 225, Subpart F, which establishes a compliance
date of January 1, 2016, for Waukegan Unit 7. This is additional, tacit acknowledgement on the
part of the Agency that Waukegan Unit 7 cannot comply with the requirements of the mercury
rule by July 1, 2009. Further, as discussed above, the requested adjusted standard would not

result in environmental harm

I. Consistent with Federal Law
(§ 104.406(i) and § 28.1(c)(4) of the Act)

The Board may grant the requested adjusted standard consistent with federal law.
Pursuant to the federal Clean Air Mercury Rule (“CAMR?™), 40 CFR § 60.24, the Agency is
required to submit a state program that complies with the requirements of Section 111(d) of the
Clean Air Act, 42 U.S.C. 7411(d). The CAMR requires that Illinois comply with a cap on
emissions of mercury from coal-fired power plants in a manner determined by the State. Based
upon information provided by USEPA, the estimated regional reductions that would be achieved
in Phase 1 (2010-2017) of the CAMR were 47% from a 1999 baseline. Argus Air Daily (March

16, 2005), p. 4 of 7. The 90% reduction required by the Illinois mercury rule far exceeds the

? Note that Midwest Generation is seeking parallel adjusted standard for its HS ESP at the
Will County Generating Station in Docket AS 07-04.
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percentage reduction that USEPA anticipated, even though the Waukegan Station may not
achieve the 90% reduction by 2010, the compliance date for the CAMR. Jim Ross, Manager of
the Division of Air Pollution Control at the Agency, testified that the Agency believes that there
is sufficient margin under the cap to accommodate the less-than-90% reduction that the
Waukegan Station will achieve. R06-25, Board Order, Second Notice (November 2, 2006), p.
89. Therefore, the adjusted standard is consistent with federal law.

J. Request for Hearing
(§ 104.406(}))

Because the Agency must submit the adjusted standard, if granted, to USEPA to become
part of the State’s implementation program for the CAMR pursuant to Section 111(d) of the
Clean Air Act, there must be a hearing on this matter. Midwest Generation requests that the
Board schedule and hold a hearing on this petition for adjusted standard.

K. Supporting Authorities
(§ 104.406(k))

Midwest Generation has relied upon Clean Air Act Section 111(d), the federal CAMR,
and Argus Air Daily, in addition to the R06-25 record, in the development of this Petition for
Adjusted Standard. Copies of the appropriate portions of the Clean Air Act, the Code of Federal
Regulations, and the March 16, 2005, Argus Air Daily are attached hereto for the Board’s
reference. Although Midwest Generation has relied upon the written testimony and transcript
developed in Docket R06-25, it has not provided additional copies of that written testimony or
transcript, as the written testimony and transcript are already within the Board’s possession in

that Docket and are therefore available to the Board, the Agency, and the public.
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L.. Substantially and Significantly Different Factors Relating to Petitioner
(§ 28.1(cX(1) of the Act)

Waukegan Station is substantially and significantly different from other EGUs subject to
the mercury rule because of the HS ESP on Unit 7. The Agency and the Board, as discussed
above, have acknowledged that an EGU with a HS ESP is a substantially and significantly
different boiler and pollution contro! equipment configuration that does not lend itself to
compliance with the mercury rule by the installation of HCI alone. The installation of the
additional equipment necessary for Waukegan Unit 7 to comply will take a significantly longer
period of time and impose significantly more expense than anticipated by the Agency in the

development of the mercury proposal for the CS ESPs in the state.

M. Adjusted Standard Justified by the Substantially and Significantly Different Factors
(§ 28.1(c)(2) of the Act)

Both the Agency at hearing and the Board acknowledged that sources with HS ESPs
could seek relief through a variance or an adjusted standard. As discussed further above, units
with HS ESPs cannot comply by the July 1, 2009, compliance date for the mercury rule. Failure
to extend that date for EGUs with HS ESPs could result in unit shutdowns with attendant loss of
electricity generation and costs, including possible impacts on the transmission grid and loss of
jobs. An adjusted standard providing for a different compliance date or a different removal

standard 1s justified.

N. Environmental or Health Effects Not Significantly More Adverse Than Rule
(§ 28.1(c)(3) of the Act)

Granting the Waukegan Station this requested adjusted standard will not result in
environmental or health effects significantly more adverse than the mercury rule. Waukegan is
only one of 21 generating stations subject to the rule. The Waukegan Station represents only 7%

of the total megawatts in the state. Illinois EGUs as a whole contribute only a small portion of

-10-
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the mercury emissions attributable to EGUs in the United States that are subject to CAMR, and
as discussed above, the total mercury emissions of all of these EGUs is a minute fraction of the
total worldwide mercury emissions that impact or may impact Illinois. Further, there is no direct
and measurable correlation between mercury emission reductions and reductions of fish tissue
mercury levels, as discussed above. In addition, Midwest Generation proposes to mercury
reduction measures at all units at the Station by July 1, 2009, as discussed above. Accordingly,
the requested temporary deferral of the mercury rule’s standard is inconsequential and will not

cause any adverse environmental impact.

WHEREFORE, for the reasons set forth herein, Midwest Generation, LLC, requests that
the Board grant the adjusted standard from 35 11l Adm.Code 225, Subpart B sought herein for the

Waukegan Generating Station.

Respectfully submitted,

MIDWEST GENERATION, LLC,
WAUKEGAN GENERATING STATION

by:

" One of Their Att eys

Dated: January 10, 2007

-11-
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Sheldon A. Zabel
Kathleen C. Bassi
Stephen . Bonebrake
SCHIFF HARDIN, LLP
6600 Sears Tower

233 South Wacker Drive
Chicago, Illinois 60606
312-258-5500

Fax: 312-258-5600

CH2\ 1615433.1
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42 U.S.C. § 7411(d)



42 § 7411
CAA §111

section shall be promulgated not later than one year
after August 7, 1977, Any new or modified fossil fuel
fired stationary source which commences construction
prior to the date of publication of the proposed revised
standards shall not be required to cormply with such
revised standards. :

(¢) State implementation and enforcement of stan-
dards of performance

(1) Each State may develop and submit to the
Administrator a procedure for implementing and en-
forcing -standards of performance for new sources
located in such State. If the Administrator finds the
State procedure is adequate, he shall delegate to such
State any authority he has under this chapter to
implement and enforce such standards.

(2) Nothing in this. subseetion shall prohibit the
Administrator from enforeing any applicable standard
of performance under this section. -

(d) Standards of performance for existing sources;
remaining useful life of source

{1) The Administrator shall. preseribe regulations
which shali establish a procedure similar to that pro-
vided by section 7410 of this title under which each
State shall submit to the Administrator a.plan which
{A) establishes standards of performance for any ex-
isting source for any air pollutant: (i) for which aie
quality eriteria have not been issued or which is not
ineluded on a list published under seetion 7408(a) of
this title or emitted from a source category which is
regulated under section 7412 of this title but (if) to
which. a-standard of performance under. this section
would apply if such existing souree were a new source,
and (B3} provides for the implementation and enforee-
ment. of such standards of performance. Regulations
of the Administrator under this paragraph shall per-
it the 3tate in applying a standard of performance to
any particular source nnder a plan submitted under
this paragraph to take into consideration, among other
factors, the remaining useful life of the existing source
to which such standard applies,

(2). The Administrator shall have the. same authori-
ty— . )
(A) to prescribe a plan for a State in cases where
the State fails to submit 2 satisfactory plan as he
would have under section 7410{¢) of this title in the
case of failure to submit an implementation plan,
and

(B) .to enforce the prmrlszons of sucil plan- in
cases where the State fails to enforce them as he
wonld have under sections. 7413 and 7414 of this
title with respect to an implementation plan.

In promulgating a standard of performance under a
plan prescribed under this paragraph, the Administra-
tor shall take into consideration; among other factors,

FEDERAIL ENVIRONMENTAL LAWS

remaining useful lives of the sources in the category of
sourees to which such standard applies.

(e) Prohihited acls

After the effective date of standards of performance
promulgated under this section, it shall be unlawful
for any owner or operator of any new source to
operate such source in violation of any standard of
performance applicable to such source:

{F) New source standards of performance

(1) For those categories of major stationary
sources that the Administrator listed under subsection
(b)(1XA) of this section before November 15, 1990, and
for which regulations had not heen proposed by the
Administrator by November 15, 1990, the Administra-
tor shall-

(A) propose regulatl{ms establishing standards of
performance for at least 25 percent of such catego-
ries of sources within 2 years after November 15,
1996;

{B) propose regulations establishing standards of
performance for at least 50 percent of such catego-
ries of sources within 4 years after Nevember 15,
1990; and

(C) propose regulations for the remaining cate-
gories of sources within 6 years after November 15,
1990.

{2) In determining priorities for promulgating stan-
dards for categories of major stationary sources for
the purpose of paragraph (1), the Admmlstrator shall
consider—

{A) the qguantity of air pollutant emissions which
each such category will emit, or will be designed to
emit;

“(B) the extent to which each such pollutant may
reasonably be anticipated to endanger public health
or welfare; and

€C) the mobility and competitive nature of each
such eategory of sources and the consequent need
for nationally applicable new source standarés of
performance. '

(3) Before promulgating any reg’xﬂatmns under this
subsection or listing any category of major stationary
sourees as requived under this subsection, the Admin-
istrator shall consult with appropnai;e representatives
of the Governors and of State air pollution control
agencies,

{g) Revision of regulations

(1) Upor application by the Governor of a State
showing that the Administrator has failed to specify in
regulations under subsection {£X1) of this section any
category of major stationary sources required to be
specified under such regulations, the Administrator

Compiete Annotation Materials, see Title 42 U.S.C.A
876
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40 CFR § 60.24
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any plan revision necessary to meef
the requirements of this subpart.

(b) I no designated facility is located
within a State, the State shall submit
a letter of certification to that effect
to the Admipistrator within the time
specified in paragraph (a) of this sec-
tion. Such certification shall exempt
the State from the reguirements of this
suhpart for that desigrated pollutant,

(e¥1) Hxcept as provided in para-
graphs (cX2) and (¢)3) of this section,
the State shall, prier to the adoption of
any plan or revision thereof, conduct
one or mpre public hearings within the
State on such plan or plan revision.

(2) No hearing shall be required for
any change to an increrent of progress
in an approved compliance schedule
unless the change is likely to cause the
facility to be unahble te comply with
the final compliance date in the sched-
wle,

(3) No hearing shall be required on an
emission standard in effect prior to the
effective date of this subpart if it was
adopted after a public hearing and is at
least as stringent as the corresponding
emission guideline specified in the ap-
plicabje guideline document published
under §60.22(a).

(d) Any hearing required by para-
graph (¢) of this section shall be held
only after reasonable notice. Notice
shall be given at least 30 days prior to
the date of sach hearing and shall in-
clude:

(1) Notification to the public by
prominently advertising the date,
time, and place of such hearing in each
region affected:

(2) Availability, at the time of public
announcement, of each proposed plan
or revision thereof for public inspec-
tion in at least one location in each re-
gion to which it will apply;

(3) Notification to the Adrninistrator;

{4} Notification to each local air pol-
lution control agency in each region to
which the plan or revigion will apply;
and

{5) In the case of an interstiate region,
notification to any other State in-
cluded in the region.

(e) The State shall prepare and re-
tain, for a minimum of 2 years, a
recordi of each hearing for inspection
by any interested party. The record
shall contain, as a minimum, a list of

“Judgment of the Administrator,

40 CFR Ch. | (7-1-05 Edition)

witnesses together with the text of
each presentation.

{f) The State shall subinit with the
plan or revision:

(1) Certification that each hearing re-
quired by paragraph (c) of this section
was held in accordance with the notice
required by paragraph (4 of this sec-
tion; and

(2) A list of witnesses and their orga-
nizational affiliations, if any, appear-
ing at the hearing and a brief written
summary of each presentation or writ-
ten submission.

(gy Upon written application by a
State agency {(through the appropriate
Regional Office), the Administrator
may approve State procedures designed
to insure public participation in the
matters for which hearings are . re-
quired and public notification of the
opportunity to participate if, in the
the
procedures, although different from the
requirements of this subpart, in fact
provide for adequate notice to and par-
ticipation of the public. The Adminis-
trator may impose such conditions on
his approval as he deems necessary.
Procedures approved under this section
shall be deemed to satisfy the require-
ments of this subpart regarding proce-
dures for public hearings.

{40 FR 53346, Nov. 17, 1875, ag amended at 60
FR 65414, Dec. 18, 1985}

§60.24 Emission standards and comphi-
ance schedules.

{a) BEach plan shall inciude emission
standards and compliance schedules.

(bX1) Emission standards shall pre-
scrine allowable rates of emissions ex-
cept when it is clearly impracticable.
Such cases will be identified in the
guideline documents issued under
§60.22. Where emission standards pre-
scribing equipment specifications are
established, the plan shall, to the de-
gree possible, set forth the emission re-
ductions achievable by implementation
of such specifications, and may permit
compliance by the use of equnipment de-
termined by the State to be equivalent
to that prescribed.

{2y Test methods and procedures for
determining compliance with the emis-
sion standards shali be specified in the
plan. Methods other than those speci-
fied in appendix A to this part may be
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pecliied. in the plan if shown to be hearing held - accordin £60.
;e_q_tz_';vale.nt or alternative methods as shall be submitted tg zge§§}€.32§ng?£
“defilied in §.6_0.2 {£) and (u). trator within 60 days after the date of
3) iﬁ;s;:zgdst?gg?;gg shalltipply to adoption of the schedule but in no case
ities within  the
ired. by paragraph {(c) of this section tate. A plan may coniain emission i:ft{?gafhjfn ti‘g}ee g?:t? ggiijf;ﬁ?almr sub;‘
s Held in accordance with the nosice ndards adopted by local jurisdic- rety.ured by §60.25(e). repor
quiredd by pamgmph {3y of this sec- - o8 pr%vidgd that the standards are  °(f% Unless otherwise specmed in the
0T an : iforceable by the State. : i
N A 1ist of wltnesses and theu‘ orga- ¢) Except as provided in ilaragraph gﬁfic?gepiﬁﬁﬁrogeﬁ g:tsigc;bsfhcafe
zatiomal affiliatiens, ¥ any, appear- O-of this section, where the Adminis- ties or classes of facihtzeg Stat ey
z at the hearing and a-brief written ator has determined that a des- provide for the a phcatmna e; 1;13.37
mmary of each presentation .or writ- g:_ﬂated pollutant may cause or con- stringent emissions Etaxidards orolb"ez?
n-submission. . fribute to endangerment of public compliance schedules than those otiir—
g) Upon, written a.pphcatmn ¥ a oalth, emission standards shall be no  wise required by paragraph. (c) of thi
ate agency. (through the appropriate _ess stringent than the corresponding section, .provided that the Sé;;b: (;1 s
glonal -Office), the . Administrator ission guideline(s) specified in sub- onstrates with respéct to each he;n-
1y .approve State procedures, designed part C of this part, and final comph-  cility (or class of facilities): such fa-
insure .public . participation in -the e shall be required as expeditiously (1) Unreasonable cost of control
wbters for  which hearings- are - re- & practicable but no later tham the sylting from -plant” iccm o of
ired .and public. notification of the fopliance times specified in sibpart basic progess. dé}szgn age, location, or
portunity o participate if, in the f this part. (2y Physical impossibility of install
jgment of the  Administrator, the {d} Where the Administrator has de- ing necessary control e u1 d tms e
cedures, a.lt.hough different from the srmined .that a designated pollutant (3) Other factors s ecq-'f-??aﬁh ofr i
irements -of this subpart in fact Ay - cause or contribute - $o ity (or class of f-a,c,ﬂiléieé)igh s ekacﬂ«
wide for adequate notice to- and par- endangerment of public welfare but plication of a‘less sﬁr bit t'm; aand o
ipation of the public. The, Adminis- that adverse effects on public health final "~ complianc tl gomt iandard or
for may impose such conditions on have not been demonstrated; States more rea,soﬁaﬁ’;e o thme  significantly
L a,pprnvai as. he. deems necessary ¥y balance the emission guidelines, {g) NMothine in thi Y 3
acedures approved under this section pliance times, and other informa- oonstrued tc’,g. Tt Iuds - pgrt shall be
1il. be deemed to satisfy the regquire- n provided in the applicable guide- fitical Sub@vfsmc;. t.h? -am; ftatg °§ ol
nbs-of thiz subpart regarding proce— ¢ document against other factors of ing or enforoing. (1) erieo‘ oy adept-
res for public hearings. ublic concern in establishing emission mare - s;tring-enf ' tha?lm:essl‘on‘ o guide.
FR 53346, Nov. 17, 1975, as. amended at 60 andards, - compliance schedules, and lines specified in- sma;apa,rirzjrl észlfot?h gmdet:
65414, Dec. 19, 1995) . - ;;;THS:S Appgopiiat? consideration  or in applicable guideline documéit%agr
given to ‘the factors specified
)ﬁwméﬁeim&“ds and compll- Eﬁg %éb)thand i{}o information pre- gr)lalcgfgg?ai‘f;a ;t? E;ziil:: tlfzfgsu ltxﬁg;
. ) ed a & public hearm 8} con-
2} Rach plan shall include emission tcted under §60.23(c ). Sk zlzlg?g ;gfggﬁi 1@123;?: r::, o or tn appi-
ndards and compliance schedules. LS.

(e)}1) Any. compliance schedule eX-

b)1) Emission standards shall. pre- tending more than 12 months from the U3¢ FR 53346, Nov. 17, 1975, as antended at 60
ibe allowable rates. of emissions ex- date required for submittal of the plan  ET, 00414 Dec. 19. 1995; 65 FR 76384, Dec. 6,
# “when it is clearly impracticable, nst-include legally enforceable incre- 2{.’.96]

shicases will be identified in:the mients of progress: to achieve compli-  BFFECTIVE DATE NOTE: At 76 FR 28649, May
deline documents issued - under wwe for -each designated facility or & 2005, $60.24 was amendsd by revising para-
29.-Where eémission standards pre- : ory of facilities. Unless otherwise 2.2PR (D)1);'and adding paragraph (h), effec-
ibing “equipment: specifications are specified in the applicable sabpars, in- tive July 18, 2005, For the convenience of the
ablished; the plan ghall, to-the de-

crements  of  progress must include, ::efg,l ;ih;?sremsed and added text is set forsh
& possible, set forth the emission re- where. practxcabie, each imcrement of

tions ‘achievable by implementation
sich specifications, and may perinit

tnesses together -with the text of
ch presentation. .

(f) The State shall submxt Wlth the
an or revision: - .

1) Certification that each hearing re-

progress.specified in §60.21(h) and must $60.24 Emission standards and compliance
iclude such: addisional: increments: of schedudes.

apliarice by the use-of. equipment de- ‘DgTess 4% may be necessary to permit
mined by the State to be equwaiem close and effective - supervision -of * * * * *
shat prescribed.. progress toward final corupliance. = - (h)(1) Frdission standards shall either.be

1 Test: methods and procedﬂres ior
ermining compliance with the emis-
1 standards shall be specified’in the
o. Methods other thanthose speci-
L in appendix. A to this part may be

Y A plan inay provide that compli- based on an

schedules for individual sources or allowahle rat:s1 lg‘fzﬁfssgim;ciggggzgg
categories of sources will be formu- I8 clearly impracticable. * * *

- after. plan submittal. Any.such : ' o
schedule shall be the subject of a public o F - ® * * *
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(h) Each of the States identified in para-
graph (h)1) of this section shall be subjsct to
the requirements of paragraphs hi2)
through (7) of this section.

(1) Alaska, Alabama., Arkansas, Arizona,
California, Colorado, Connecticut, Delaware,
fiorida, Georgia, Hawaii, Idaho, Iitincis, In-
diana, Iowa, Kansas, Kentucky, Louisians,
Maine, Maryland, Massachusetts, Michigan,
Minnesota, Mississippl, Missouri, Montana,
Nebraska, Nevada, New Hampshire. New Jer-
sey, New Mexico, New York, North Carolina,
Nortk Dakota, Ohic, Okiahoma, Oregon,
Pennsylvania, Rhode Istand, South Carolina,
Sputh Dakota, Tennessee, Texas, Utah,
Vermont, Virginia, Washington, West Vir-
ginia, Wisconsin, Wyoming, and the District
of Columbis shall each, and, if approved for
treatment as a State under part 49 of this
chapter, the Navajo Nation and the Ute In-
dian Tribe may each, submit a State plan
meeting the reguirements of paragraphs
(h)2) through (7) of this section and the
other applicable reguirements for a State
plan under this subpart.

{2) The State’s Btate plan under paragraph
(h){1) of this section mus$ be submitted to
the Administrator by no later than Novem-
ber 17, 2006. The State shall deliver five cop-
ies of the State pian to the appropriate Re-
gicnal Office, with a letter giving notice of
sich action.

(3) The State’s State plan under paragraph
(n)(1) of this section shall contain emission
standards and compliance schedules and
demonstrate that they will result in compli-
ance with the State’'s annual electrical gen-
erating unit (FGU) mercury (Hg) budget for
the appropriate periods. The amount of the
annuaal BEGU Hg budget. in tons of Hg per
yvear, shall be as foliows, for the indicated
State for the indicated period:

Aanual EGU Hg budget
(tons)

2018 and

2010-2017 thereafter

Alaska .. £.005 0.002
Alabama | 1.289 0.509
Arkansas . 0.516 0.204
Arizona ... £.454 0.179
Calitornia . 0041 G.018
Colorado . 0.768 0.279
Connecticut . . 0.083 0.021
Delaware ... . 0.072 0.028
District of Columbia . 0 [

Florida ..... . 1.233 0.487
Georgia . 1227 0.484
Hawaii . - 0.024 0.008
idaho . 0 o

jowa . 0.727 0,287
lllinis . . 1.594 0.629
Indiana . 2.098 0.828
Kansas .... . 0.723 0.285
Kentucky . . 1.525 0.602
Louisiana ... . C.801 | - 0.237
Massachusetts . 0.172 0.088
Maryland . . 0.49 0.183
Maine .. .00 0.001
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Annual EGU Hg budget
{tans)

2018 and

20102017 thereafter

Michigan ... . 1.303 0514
Minnesota . . 0.695 D274
Missouri . . 1.393 0.55
Mississippi . .29 0.115
Montana ... 0.378 0.149
North Carodi 1.133 0.447
North Dakota 1.564 0.617
Nebraska ... 0.421 0.186
New Hampshire G.063 0.025
New Jersey ... G153 0.08
New Mexico 4299 0.118
Nevada .. 0.285 0112
Mew York $.393 01585
ORio ... 2.056 0.812
Oklahoma . 0.721 0.285
Qregeon ... 0076 043
Pennsylvani 1.78 0.702
Rhode island 0 0
South Carofina .. 0.58 0.22¢
South Dakota 0.072 0.028
Tennasses 0.944 0.373
Texas ... 4657 1.838
inah .. 0.508 0.2
Virginia .. 0.592 0.234
Vermont ] ¢}
Washington 0.188 0.078
Wisconsin . C.89 0.351
Wast Virgini 1.394 0.55
Wyorming ... 0.952 0.376
Navajo MNation indlan country ... Q804 £.237
Ute Indian Tribe indian country | 0.06 0024

(4) Bach State plan under paragraph (h)(1)
of this section shall require EGUs to comply
with the monitoring, record keeping, and re-
porting provisions of part 78 of this chapter
with regard to Hg mass emissions.

(5) In addition to meeting the requirements
of §60.26, each State plan under paragraph
(hyir of this section must show that the
State has legal authority to:

(i) Adopt emissions standards and compii-
anege schedules necessary for attainment and
maintenance of the State’s relevant annual
EGU Hg budget under paragraph (h)(3) of this
section; and

{ii) Require owners or operators of EGUs in
the State tc meet the monitoring, record
keeping, and reporting requirements de-
scribed in paragraph (h4) of this section,

{6)}) Notwithstanding the provisions of
paragraphs (h)3) and (5)(i) of this section, if
a State adopts regulations substantively
identical to subpart HHHH of this part (Hg
Budget Trading Program). incorporates such
sabpart Dy reference into its regulations, or
adopts regulations that differ substantively
frorn such suhpart only as set forth in para-
graph (h)EKii) of this section, then such al-
lowance system in the State’s State plan is
autematically approved as meeting the re-
quirements of paragraph (h)(3) of this sec-
tion, provided that the State demonstrates
that it has the legal authority to take such
action and to implement its responsibilities
under such regulations.
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Bottoming-cycle cogeneratien unit.means-a
cogeneration unit in which the energy inpat
to the unit is first-uzed 0. produce usefnl

thermal energy. and at least some of the Te-

ject heat: frotn the useful thermal enérey ap-
plication or. pmcess 1s then used for- slec—
fricity production”

Coal means any: Boiid fuel cla.ssxﬁeri as “ane
theacite; bitumminons; sabbituminous, er lig-
nite by the Alferican Seeiety: of Testing and
Materials (ASTM) Standard Specification for
Classification of ‘Coals by Bank: D388-77,- 90,
91, 95;:984, or 9% (Reapproved: 2%‘{)*:i (izmor—
porated by reference, see §60.17):

s Loal-derived. fuel: meahs ;any: f‘ael (whether
in-a-solid; Bauid, or gaseous state). produced
by the . mechanical,- tsherma! LOF chezmcal
processing of :coals

LCaal-fired means - combust;mg any amount
of eoal or coal-derived fuel; alone ar in.com-
Bination with any amornt of any ot;her fuei
during any year. .-

Cogeneration unit mea.ns a, statmna,ry, coa.l-
fived boiler or stationary, coal-ﬁrad combus-
tion turkine:. ...

(1¥ Having equlpment useci t;o prodace elsc-
tricity and:useful thermal energy: for:indus-
Trialy commercial; heating, of cooling: par-
poSEs through the sequentzal use of energy,
and R
L2y Pz'oducing éuring tiw lzwm(mth peried
startinig. on the'date the unit first produces
elgctrieity and . during any calendar year
after whmh t;he anit ﬁrst prrodsmes eiec-
tncxty B

T Foda topplng«-cy’cie cagener‘a.mon umt,

LAY Usefid t;hermai ‘enérgy not’ Iess tha.n 5
petcent of total energy output; and: .

By Usetil power that; when added o gne-
haif of mseful fhermal erergy produced, is
not- less. then 42.5. peroent oftotdl: energy
Hapmt, if vsefil sherma,i energy. produced is 15
petcent. or fiore of total energy- eutput, or
10t Tess than 45 pement of “total energy
inputy it wgeral thetmal energy yroduce& 18
168 than 16 peroent of total energy output.”

{3y Por a-bottoming-£ycle ¢ogenstation
imnit; usefil power not }.ess t?aan 45 pement of
total energy nput;

Combustion turbme means I IR

1) An enciosed device cempnsing a. com-
Pressor; & comhusmon, and a-turbine’and in
which: the flae gas resulting froni the: o
bustioniof fuel in the combustion passes
through the tarbine mt;atmg f.:he turbme
and-

-¢2y I the enclosed devme under pa.ragra.ph
(1) of this definifion: is combined cycle, any
associated  heat recovery stessxn generator
and steam turbine:.

“Commence: epemtwn Means: to have begun
any mecharical,’ chemical. or  ele¢tromic
process; including; with' regard to & umt,
startaap: ‘of & unit’s combusticn chamber.

- Electric generating unit-or EG[Fmeans: ©

(1) Except as: provided:in paragraph (2)-of
this definition; & stationary, coal-fired boiler
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or stationary, coal-fired combustion turbine
in the State serving at any time, since the
start-up of a unit’s combustion chamber, a
generator with nameplate capacity of morse
than 256 megawabts eleciric (MW) producing
eleciricity for sale.

{2 For a unit that gualifies as a cogenera-
tion unit during the 12-month period start-
ing on the date the unit first produces elec-
sricity and continues to gualify ag a cogen-
eration wunis, a cogeneration unit in the
State perving at any time a generator with
nameplate capacity of more than 26 MW and
sapplying in any calendar year more than
one-third of the unit’s potential electric out-
put capacity or 219,000 MWh, whichever is
greater, to ARY utility power distribution
system for sale. If a anit gqualifies as a cogen-
eration unit during the 12-month period
starting on the date the unit first produces
electricity but subsequently no longer quali-
fies as a cogeneration unit, the unit shall be
subject to paragraph (1) of this definition
starting on the day on which the unit first
no longer qualifies as a cogeneration unit.

Generator means a device that produces
electricity.

Gross electrical pufpul means, with regard
to a cogeneration unit, electricity made
available for use, including any such elec-
tricity used in the power production process
{which process includes, but is not limited
to, any on-site processing or treatment of
fuel combusted at the unit and any on-site
emission controls).

Gross thermal energy Ineans, with regard to
a cogeneration unit, vseful thermal energy
cutput pius, where such ouiput is made
available for an jindustrial or commercial
process, any heat contained in condensate
return or makeup water.

Feat input means, with regard to a speci-
fied period of time, the prodact (in million
British thermal units per unit time,
MMEBTU/time) of the gross calorific value of
the fuel {in Btu per pound, Btwlk) divided by
1,000,000 Bto/MMBTU and multiplie@ by the
fuel feed rate into a combustion device (in 1b
of fuel/time), a8 measured, recorded, and re-
ported to the Administrator by the Hg des-
ignated representative and determined by
the Administrator in acecordance with
§§60.4170 througk 60.4176 and excluding the
heat derived from preheated combustion air,
reticulated flue gases, or exhaust from other
BQUrCes.

Hg allowance means 2 limited authoriza-
tion issued by the permitting suthority to
emit one ounce of Hg during a control period
of the specified calendar year for which the
autherization is allocated or of any calendar
year therealter,

Life-of-the-unit, firm power contractual ar-
rangement means a unit participation power
sales agreement under which a customer re-
serves, or is entitled to receive, a specified
amouni or percentage of nameplate capacity
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and associated energy generated by any spec-
ified unit and pays its proportional amonnt
of such unit’'s total costs, pursuant to a con-
tract:

(1) For the life of the unit;

(2) For a cumulative term of no less than
30 years, inciuding contracts that permit an
election for early termination; or

(3) For a pericd no less than 25 years or 70
percent of the economic useful life of the
unit determined as of the time the unit is
buily, with option righis to purchase or re-
lease some portion of the nameplate capac-
ity and associated energy generated by the
uznit at the end of the period.

Maximum degign heat inpuf means, starting
from the initial installation of a unit, the
maximum amount of fuel per hour {in Btw
hr) that a anit is capable of combusting on a
steady-state basis as specified by the many-
facturer of the unit, or, starting from the
completion of any subsequent physical
change in the unif resulting in a decrease [n
the maximurn amount of fuel per heur (in
Btu per hour, Btwhr) that a unit is capable
of combusting on a steady-state basis, such
decreased maximum amount as specified by
the person conducting the physical change.

Nameplate capacity means, starting from
the initial installation of a generator, the
maximum electrical generating output {in
MW} that the generator is capable of pro-
ducing on a steady-state basis and during
continuous operation (when not restricted by
seasonal or other derates) as specified by the
manunfacturer of the generator or, starting
from the complestion of any subtisequent phys-
ical change in the generator resulting in an
increase in the maximum electrical gener-
ating oufput (in MW) thai the generator is
capable of producing on a steady-state basis
and during continuous operation (when not
restricted by seasonal or other derates), such
increased maximum amount as specified by
the person conducting the physical change.

Operator Mmeans any person who coperates,
controls, or supervises an RGU or a source
that incindes an BGU and shall include, tut
not be limited to, any holding company, atil-
ity system, or plant managsr of such EGU or
source.

Qunce means 2.84 x 107 micrograms.

Cwner means any of the following persons:

(1) With repard to 2 Hg Budget source or a
Hg Budget unit at a source, respectively:

(i) Any holder of any portion of the legal or
equitable title in a Hg Budget unit at the
source or the Hg Budget unit,;

(ii) Any holder of a leasehoid interest in a
Hg Budget unit at the source or the Hg Budg-
et unit; or

(iii) Any purchaser of power from a Hg
Budget unit at the source or the Hg Budget
anit ander a life-ci-the-unit, firm power con-
tractual arrangement; provided that, unless

Environmentat

expressly provid
ment, owner sha
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S0, Allowances $iton

Bid Ask Price Change
‘685.00" 88000 (1 4500

2005

NGO, Allowances

Bid Ask Price Change
2005 3,350.00 3,425.00 3,387.50 ¢ I
2006 2.450.00 3,560.00 3,500,00 —
2007 : 2,850.00 3,000.00 2,925,00 S
2008 2,300.00 2.750.00 2,525.00 —
2009 2,200.,00. 2,500.08 235008 . -
| AssessmentAverages
2005 Bid Ask Price Change
March-to-date - . BE7.08 678.33 CBT2T #1567
February Average £47.8% £680.53 £54.21
Ql-do-date average © | 668.5% 683,33 |- 676,42 -] 4027
Q4 average 536,77 663.23 650,00

NO, Allowances -

2006 Bid Ask Price Change
March-{o-date. - 3,372,82 |- 3431.25 3,402.08 -1.33
February Average 3,382.11 3,460.53 3,426.32

U1-fo-date average - -3,441.18 381324 | 34T s B
Q4 average 2,195.87 2,268.15 2,232.08
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“thatis more fa\r{}rabEe fo sub biturni nous and ilgm%e coals
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i Air Interstate Rule, particutarly Eastern coal pgoducers who say
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o .East Coast utxinites RN

. _The Departz’neﬂt of Energy today awarded 348 Tmn in clearz can
gran%s to 32 research pn};ects as part of the Bush admlmstratmn s
'zero—emrss&ons power plaat ini tlatwe known &s FﬁtureGen
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Utility de-listing likely focus of Hg lawsuits

EPA’s decision to de-list power plants as a source of haz-
ardous air pellutants allowed the agency to select a cap-and-
trade approach as a means to control mercury emissions, but
the move will likely be a prime focus of any lawsuit attacking
the final mercury rule.

“The de-listing is the big issue here. If you cannot de-list
then you need to have a maximum achievable control technol-
ogy (MACT) standard,” said Scott Edwards, legal director at the
Waterkeeper Alliance, which announced plans yesterday to sue
EPA over the mercury rule.

EPA determined in December 2000 that it was “appropriate
and necessary” to regulate power plants under Section 112 of
the Clean Air Act {CAA) and listed them as a regulated source
category. This required EPA to implement a MACT standard 10
limit mercury emissions from power plants, but it preferred a
cap-and-trade approach under Section 111 and so had to de-list
power plants as a source category.

In a separate but related rulemaking issued yesterday in con-
junction with the utility mercury rule, EPA revised its December
2000 finding and de-listed power plants as a source category,
allowing it to use the cap-and-trade approach.

EPA essentiafly argued that it made a mistake back in De-
cember 2000 and should not have listed power plants as a source
category. The CAA lays out specific procedures for de-listing
a source category, which EPA did not follow. But the agency
argues in the de-listing rulemaking that it can take such action
under another section of the law.

“Congress sct up an entirely different structure and predicate
for assessing whether utility units should be listed for regulation
under Section 112 ... [which] provides EPA significant discre-

Continued on page 2
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. *The. 80O, and 'NOX' markets remained qu'iet'today, with . .
SO, rading once at $690, 4 $5 j jump s since ycstcrday and no-
' N()X trades reported. '
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S0, Allowance Transfers : 15-Mar-05
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tion in making the appropriate and necessary finding” and revis-
ing it, EPA argued in the de-listing rulemaking.
Once EPA established that it has the authority to de-list in the

G8Y |t
2
8656
843
820 : . P 29
13-Dec &-Jan 28-Jan 20-Feb 15-Mar

'Ar'gus 50, Emissions

L.ast Week | Prior week | Change Yearto-date | Change
East - 35,872 34,883 3.4% 357,158 1%
Michwest 83,013 81,545 1.8% 834,395 -3%
South Central: 15,102 13,508 11.8% 142 477 1%
Southeast 57,053 54929 3.9% 551,806 5%
Sauthwest 6,388 6,227 2.6% 64,420 -40%
Northwest 481 461 5.5% 5,186 %
Total © 204,432 . 196,124 4.2% |- 2017316 |- 2%

For a breakdown of the states included in each region and more details on how
the emissions are calcilated, contact: airdaily@argusmediagroup.com. Regiohal
figures do not sum to Tolal due o averaging.

manner it selected, it then argued that regulating power plants
under Section 112 is neither appropriate nor necessary since mer-
cury emissions will not pose a public health hazard to most of the
US population after reductions from the cap-and-trade approach
are achieved.

Environmental groups questioned EPA’s findings on the fu-
ture health hazards of mercury pollution, but argued more direct-
by that EPA does not have the authority to utilize the alternative
de-listing approach that it selected.

Congress was clear when it amended the CAA in 1990 and re-
quired a MACT approach to control power plant mercury emis-
sions if their health impacts were found to be severe, Edwards
said. At best, Congress intended to give power plants a delay
from regulation and not an exemption, he added.

John Stanton, senior counsel at Clear the Afr, noted that
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EPA’s approach for de-listing, which the agency did pursuant to
Section 112 (n) (1) {A) of the CAA, entails much more “broad
and nebulous authority” than the usual approach under Section
112 {c) (9).

Under the rules of statutory construction, whenever a law has
& precise authority that says how to do something, it cannot be
over-ridden by something that is more vague, he said. EPA was
not available for comment.

The decision to de-list power plants as a sowrce category al-
lows EPA to proceed with the cap-and-trade appreach for mer-
cury emissions, but more significantly it also allows EPA to
avoid controlling other hazardous air pollutants, including lead
and chromium, which form the vast majority of toxic emissions
from power plants and are arguably more dangerous than mer-
cury, Stanton added.

EPA’s final mercury rule sets a two-phase cap — 38 tons in
2010 and 15 tons in 2018 —and permits atilities to buy and sell
allowances to comply (AAD 3/15/05). Groups have 60 days after
the rule is published in the Federal Register to sue EPA. In ad-
dition to the Waterkeeper Alliance, Pennsylvania, New lersey,
New York and Connecticut have also indicated they will sue.

Mercury rule retains coal rank bias

Complaints frem bituminous coal-preducers that EPA’s pro-
posed mercury rule would create an uneven playing field ap-
pear to have fallen on deat ears, as the agency unveiled a final
rule yesterday that is more favorable to sub-bitumincus and
lignite coals.

EPA’s mercury rule calls for a 38-ton cap on emissions {rom
2010-2017 and a 15-ton cap from 2018 on, each to be met through
a cap-and-trade system (AAD 3/14/05). The contested allocation
of three times as many allowances to lignite coals and 1.25 times
to sub-bituminous as compared with bituminous coals has not
been changed. EPA’s unequal treatment of different ranks of coal
has already prompted the Pennsylvania Department of Environ-
mental Protection to threaten a challenge to the final rule (AAD
03/15/05). *Ne coal-type should be given an artificial regulatory
or legislative advantage over another,” agreed Consol Energy,
the largest US preducer of bituminous coal, in a statement.

“Sometimes we take comments into account if we get a con-
sensus, but we did not get a consensus in this case,” said Mary Jo
Krolewski, environmental engineer at EPA’s Clean Air Markets
Division.

Northern Appalachian and some IHinois Basin coals have a
higher mercury content than other bituminous coals, although
they will be allocated allowances on the same basis. This will
particularly hurt facilities burning coal from ceniral Pennsylva-
nia, which will have to achieve a much higher reduction than oth-
ers, said Thomas Hewson, principal of consulting firm Energy
Ventures Analysis (EVA). IHinois has the highest risk exposure
to the new rule, as while it already burns a lot of sub-bituminous

Powder River Basin (PRB) coal, it does not have many scrubbed
plants, he added. Michigan and Ohio will also have to take action
to address their mercury ebligations.

EVA is evaluating the potential costs of mercury control tech-
nologies necessary to meet the new requirernents and will release
the results of the study later this month.

Companies buming bituminous coals, particularly in Pennsyl-
vania, {llinois and Ohio, that do not already have plans to install
scrubbers, will be most at risk from the new rules, Hewson said.
For example, Reliant Energy’s Keysione plant in Armstrong
County, Pa., has not announced any plans to fit scrubbers. Ac-
cording to EPA’s Toxic Release Inventory the plant emitted
1,800tb of mercury in 2001, more than any other power plant
in the nation, while Pennsylvania had the highest mercury emis-
sions of any state.

Utilities burning lignites might be a little bit better off than
they were before, Hewson said, adding “based upon initial tests
Texas should be in pretty good shape if mercury technology can
achieve projected performance.” Texas is a heavy lignite coal
user and had the highest mercury emissions most years from
1998-2002, so will get the most allowances: 4.657 tons/yr in the
first phase and 1.838 tons/yr from 2018.

EPA tried to reflect the challenges of mercury removal in its
uneven allocation of allowances, While some bituminous coals
may have above-average mercury content, much of it is oxidized
during combustion, particularly if the unit has a selective catalyt-
ic reduction {SCR) unit to control nitrogen oxides. Oxidized mer-
cury is water-sotuble and can therefore be captured in a scrubber
for sulfur dioxide controls. Mercury is more difficult to remove
from sub-bituminous and lignite coals as more is emitted in the
elemental form, of which little is removed by existing controls.

EPA has based the first phase cap of the mercury rule on the as-
sumption that contrels installed to comply with its Clean Air Infer-
state Rule (CAIR) for SO, and NO, will bring mercury emissions
down to at least 38 tons as a result of these so-called co-benefits.
The agency projected 2010 emissions of 31.3 tons as utilities make
early reductions in order to bank allowances for the future. But the
mercury rule will require further cuts even in the first phase ac-
cording to EVA, which is forecasting that co-benefits of the CAIR
rule will bring emisstons down to 42 tons by 2010.

But states still have the discretion over allocation of allow-
ances to individual sources, and may not all follow EPA’s pro-
posed compliance schedule attached to the rule based on historic
heat input. There is a danger that some states will allocate fewer
allowances to those facilities that have already announced or un-
dertaken SCR and scrubber projects than to those that have done
nothing.

The ailowance allocations were based on the average of the
highest three years of emission at the unit level from 1998-2002,
based on coal type input in 1999. EPA suggested that states
should use the years 2000-2004 to determine the baseline for

Confinued on page 5
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| Based upon plant reported fuel use and mercury tests Budget {tons) Pet change
State Pounds of parficiiate | Pounds of oxidized | Pounds of elementat Founds oft_oia! Tons of to1_aE 20102017 2018 ang | of 1999 and
bound mercuzy {(Ha) mercury{Hg) mercury {Hg) mercusy emitted | mercury emitted A thereafter 2018
Alaska 0.150 0.650 14,100 14.890 6.007 0.005 0.002 -71.43%
Alabama 170.820 2,316.200 2,444,200 4,931.320 2.466 1,283 0.509 -79.36%
Arkansas 1.440 286.400 724.000 1,011.840 0.506 0.518 0.204 -E9.68%
Arizona 12.080 113.020 1,128,400 - 1,264,510 0.627 0.454 0.179 -T1.45%
California 3.520 2,320 2.870 8.720 0.004 0.041 0.018 300.00%
Colorado 6.880 197.600 306.000 510.480 0,255 0.706 0.279 9,41%
Connecticut 0.180 2,43¢ 68.500 71.120 0.036 0.053 0.021 -41.67%
Delaware 12,710 141.080 53.340 207.130 0.104 0.072: 0.028 -73,08%
District of Columbia 0.000 0.000
Florida 80,320 . B83.800 . 957.200 1,921.320 0.961 1.232 0487 | -49.32%:
Gecrgia 121,860 1,646.000 1,209.600 2,977.460 1.489 1.227 0.484 -67.50%
Hawat 0.050 0.530 14.870 15,850 0.008 0.024 0.008 ] 12.50%-
Idaha 0.000 0.600 6.000 0.000 0.000 0.000 0.000
towa 7.760 512.400 1,428,000 1,948,160 0.975 0.727 0.287 -70.56%
illincis 70340 2,142,600 3,776.200 5,989,140 2.995 1,594 0.529 -79.00%
Indiana 199,720 2,560,000 2,124.000 4,883,720 2,443 2.088 0.828 | -58.09%
Kansas 12.750 191.260 1,448,000 1,650.010 0.825 0,723 0.285 -65.45%
Kentucky 145.480 1,738.200 1,585,200 3,476.880 1.740 1.525 0602 | -55.40%
Louisiana 2.520 264.800 739.400 1,608.720 0.503 0.801 0.237 -52.88%
Massachusetls 18.410 . 184.780 - 78.060 - 292.230° 0.745 0.172 0.088° | -53.42%
Marytand §7.500 1,111.200 611.400 1,820.100 0.910 0.480 0.183 -78.79%
Mzine 0.250 © 2780, © 1.05¢ 4.070° 0.062 0.00t 8.001 -50.00%
Michigan 104.160 1,551.800 1,426,600 3,082.560 1.541 1,303 0.514 -66.65%
Minnesota 15,280 173,420 1,076,000 1,264.710 0832 - 0.595 S 0274 | -56.85%
Missouri 12,610 801.600 1,830.000 2,744,210 1,372 1.383 0.550 -58.91%
Mississippi 18.920 284 400 375.6800 679120 0.340 - 0.291 8115 -66,18%
Mantana 12.830 68.980 850.200 941,880 0.471 0.378 0.149 -68.37%
Navajo Nation o S 0.6014 0.237 -
Norh Carclina 179.980 2,014.800 881,400 3,076.180 1.538 1,133 0.447 -70.94%
North Dakota 34.200 276.600 1,737.500 2,048400 +.024 1.564 0817 -38,75%
Nebraska 1.540 177.360 654,200 833.100 0.417 0.421 0,166 -50,19%
New Hampshire 4,500 - 18.740 ¢ 13.73G 36,870 0.018 0.063 0.025 ' 38.88% -
New Jersey 12.410 90.620 93.080 196,110 0.088 0,153 0.080 -38.78%
New Mexico 20.580 . 87.360 2072200 - 2,180,140 +.090 0,289 0118 |- -8317%
Nevada 16,160 179.760 133.580 329.500 0.165 0.285 0.112 -32.12%
New York 47.600 553.400 426 400 1,027.400 0.514: 0.393 0.155: | -59.84%
Onio 314,200 3,620.200 3,174.600 7,168.000 3.565 2,056 0.812 TT6%
Oklahoma 3390 378,800 ' 1,330.800 1,721,990 - 0.861 0.721 0.285 -66.90%
Cregon 1.050 56,840 110.440 168,330 0.084 0.076 ©0.030 -64.29%
Pennsylvania 590.400 £,974.000 3,394,200 9,858,600 4979 1.780 0702 - | -85.90%
Rhode island 0.000 0,000 0.000 0.000 0.000 0.000 0.000
South Carolina 53.240 508.400 406.000 1,067,740 0.534 - 6.580 0.229° | -57.12%
South Dakota 0.460 36.100 74720 111,280 0.056 0.072 0.029 -48.21%
Tennessee 121.700 1,373.400 755.000 2,250,100 1,125 0.944 0.373 -56,84%
Texas 56.420 3,083.000 5,895,800 10,045,220 5.023 4.657 1.838 63,41%
Utah 10.680 118.700 153.840 263.220 0142 0.506 0.200 40.85%
Ute Indian Tribe 0.069 0.024
Virginia 76.480 " §44.800 - 345.400 1,266.280 0633 . . 0.592 0,234 -63.03%
Vermont 0.000 0.000 0.000 0,000 6.000 .000 0.000
Washingion 0.820 163.320- 365.600 529.740 - 0.265 0,198 0.078 -70.57%
VWiscansin 17.080 718,200 1,528 600 2,263.890 1.132 0.800 0.351 -68.99%
West Virginia 268,200 3,004,600 1,66%.000 4.931,800 - 2,466 1,394 0550 | ~77.70%
Wyoming 8.010 138.980 1,681.000 1,827.990 0.914 0.852 0,376 -58.86%
Totai lbslyr 2,866.870 40,817.790 52,490,280 95,974.940 . T
Total tonslyr 1.480 20.410 26.100 43.000
Source! EFA
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allowance allocation to sources, as they will have that data in
tirne to present their allecation plan o the agency by the Oct. 31,
2006, deadhine, Krolewski said.

An even greater wild card is which states will participate. New
Tersey, which has already adopted a rule to cut mercury emis-
sions by 90 pct, said yesterday it will sue EPA for trying to use
a trading program to control a known neuwrotoxin, and repealing
its earlier findings that it should be treated as a hazardous pol-
futant under a plant-by-plant technology-based standard. Local
and state air regulators’ groups STAPPA/ALAPCO predicts that
many states will adopt their own programs as a result of what
they consider a weak rule, as well as states such as New Jersey,
Connecticut and Massachusetts that have already done so,

“What is key is how many states will participate and whether
there will be an active market,” said John Blaney of ICF Consult-
ing. “If enough states opt out it may defeat the rationale for the
trading program, which is finding the most cost-effective way to
make cuts.” Krelewski conceded that it could possibly impact
the cost of the program if states with larger budgets do not par-
ticipate, but we could not be that predictive and assumed that all
would.” EPA has removed the originally proposed “safety valve”
of $35,000/1b at which allowances could have been bought from
future years’ allocations, which may have significant implica-
tions if few states participate.

But if a viable trading program does develop, the marginal
cost of scrubbers will decrease as a value is placed on the co-ben-
efit reduction of mercury. At a given 8O, allowance price, 10-20
pet more coal plants may be scrubbed than without the additional
incentive of gaining mercury allowances, Blaney predicts. But
mercury will still not be as big a driver for installing controls
as SO, and NO,, as even with allowance prices at $30,000/1b,
it will only add somewhere between $1-$3/MWh onto the cost
of producing electricity, compared with AEP estimates for 8O,
at $5.60/MWh and $4.20/MWh for NO, at current allowance
prices for a typical Central Appalachian coal-fired plant (AAD
3/10/05).

PRB coal producers have a “critical window” 1o take ad-
vantage of the current strong incentive to switch to PRB coals
presented by their lower sulfur content in light of increasingly
stringent SO, limits, Blaney said. An additional 250mn tons/yr
of spare permitied capacity on top of the roughly 400mn tons/yr
PRB output is available and in strong demand, but is constrained
by an inadequate rail network.

With prices for low-sulfur Eastern coals having risen to more
than $60/ton from $30/ton in the last three years and PRB coals
still only around $6-7/ton, there is a potential for PRB coal out-
put to grow even faster than the 5-6 pet increase seen last year,
Blaney said. But this incentive will go away as the large coal-
fired generators install scrubbers and switch back to high-sulfur
coals, so the depletion of low-sulfur varieties becomes less of a
problem. Unless the railroads can resolve the bottlenecks, PRB
coals may lose out on this opportunity, he added. It is not clear

whether a premium for low-mercury coal would develop as it
has for low-sulfur coal, as producers do not know if there is a
consistency in mercury throughout a mine or seam that can be
measured or controlled, Blaney said.

Mercury emission limits for new coal-fired units - S

Unit tvpe Proposed Bmits Final limits
wp Ha (0% Ib/MWh) Hg (10 IbMWh)
Bituminous fired? - o0 ] B A B
Sub-biturinous fired (wet FGD) 20 42
Sub-bituminous fired (dry FGD) T8
Lignite fired 62 145
Coal refuse fired RN P 1.4
'Based on 12-month rofling average.
*Arghracite units are included with bituminous units.
Source: EPA

EPA’s final rule has given new sources higher mercury emis-
sions Hmits than they had in the December 2003 proposal, al-
though they remain more lenient for sub-bitwminous and lignite
coals. New sources burning lignite coals must not discharge gas-
es containing mercury in excess of 145 x 10¢ Io/MWh, more than
double the originally proposed limit of 62 x 10°° Ib/MWh, while
the limit for bitaminous coals has more than tripled to 21 x 10
[b/MWh. Sub-bituminous coal consumers with a wet scrubber
must comply with a 42 x 10 Ib/MWh limit, and those with dry
scrubbers with a 78 x 106 Ib/MWHh limit, compared with 20 x 10°®
Ib/MWh as set out in the proposed rule.

New sources will be allocated only as many allowances as
they need, as long as they stay within their specified limits, from
a set-aside of mitially 5 pet. After five years, when they will have
established a baseline, they may be able to overcomply and sell
their excess allowances.

Coal industry generally positive on CAIR

The coal industry reacted positively to EPA’s newly issued
Clean Air Interstate Rule, particularly Eastern coal produc-
ers who say the new regulations will make Appalachian cozl
more attractive to East Coast utilities.

The new rules will transform coal-fired power plants into
clean sources of low-cost, reliable electricity, Consol Energy
said in a statement. The company said that while it would have
preferred a statutory approach to the emissions standards, the
new rules will continue to drive down emissions, ensuring that
the nation’s abundant coal resources can continue to be used to
generate electricity.

EPA’s mercury rule will also drive the instaliation of emissions
control equipment, said Consol. “We expect that the two rules,
when taken together, will result in a significant increase in the
use of modern pollution control technologies to meet the lower
standards for SO,, NO_, and the first-ever standards for mercury,”
Consol said, noting that as the rules go into effect, the disparity be-
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tween compliance and non-compliance coals will be eliminated.

“No coal will be clean enough to be burned without emissions
reductions achieved with retrofitted modern pollution control
equipment or the purchase of emission allowances from units
that do install technology,” Consol said. “As a coal’s sulfur con-
tent becomes less of a concern (because of technology), high-Btu
coals in the eastern US should becorme more attractive as a foel
source fo Eastern power plants because of those coals’ lower de-
livered cost per Btu,”

But the company warned that the mercury rule creates an un-
level playing field by giving coal from some basins an unfair ad-
vantage over others, “No coal-type should be given an artificial
regulatory or legislative advantage over another. By keeping all
of America’s coal resources available for use, this country can
take an imporiant step toward energy independence.”

Jack Gerard, chief executive of the National Mining Assocta-
fion, said critics of the new mercury rule overlook its benefits.

“Tn addition to eniirely overlooking the economic implications
from higher energy prices, critics who fault EPA’s rule miss two
obvious points — this is the first rule ever designed to reduce
mercury emissions from these sources, and it will achieve im-
pressive reductions.”

While compliance will be expensive for coal-fired power
plants, the proposed cap-and-trade system “will provide the na-
tion with Jower mercury levels than would be possible on a plant-
specific basis.” The nationwide limits under cap and trade will
not expand to accommodate the operation of additional power
plants that will be needed for generating the projected increases
in electric power.

The NMA echoed Consol’s call for a statutory approach to
emissions reductions, saying “Clear Skies legislation would still
be preferable — it offers similar improvements in air quality but
would provide power companies with greater regulatory certain-
ty for building the new baseload capacity that is needed to fuel a
Erowing economy.

Ted Venners, chiet executive of coal processing company
KFx, also expressed support for the new air rules, while calling
for a nationwide legislative approach to the emission issue.

“We remain committed to helping the coal-fired industry com-
ply with these standards while calling on Congress to pass simi-
lar, nationwide legistation,” Venners said. “The adoption of such
legislation would further drive the nation toward clean-energy
delivery and would provide additional clarity for the power in-
dustry as it implements measures to meel emissions standards.”

DOE gives $48.7mn for clean coal projects

The Department of Energy today awarded $48.7mn in clean
coal grants to 32 research projects as part of the Bush ad-
ministration’s zero-emissions power plant initiative, known
as FutureGen.

The projects focus on four key research areas — the carbon

sequestration program area will fund eight programs, the power
systems advanced research program will fund eight; the coal
fuels and bydrogen project area will fund 12 projects; and the
advanced gasification program area will fund four projects. Re-
searchers will also contribute $13.7mn towards the projects,

Projects will cover a wide range of topics, including:

. improved and new methods of producing pure hydrogen
in coal gasification;

. hydrogen handling — safe storage of hydrogen, and on-
board storage which will aid the commercialization of hydrogen
fuel cell vehicles;

. improved and simplified removal of muitiple pollutants
in coal gasification;

. development of carbon dioxide capture technology that
can be retrofit on existing coal-based power plants;

. expansion of carbon sequestration technology to iden-
tify and accurately assess the CO, storage capacity of geologic
formations; and

. development of new alloys to advance ultra-supercriti-
cal generation with pulverized coal, an emerging newer technoi-
ogy that can deliver power with ulira-low emissions and ultra-
high efficiency.

Committee backs greater ethanol use

The Senate Environment and Public Works Committee vot-
ed today to increase the proposed national remewable fuely
standard included in the energy bill from Sbn gallons/yr to
6bn gallons/yr of ethanol or biodiesel by 2012, while elimi-
nating the federal oxygenate requirement for non-attainment
areas.

The legislation seeks to ban the use of MTRE, a clean burn-
ing fuel additive that has caused groundwater contamination,
by 2010 and replace it with increased use of renewable Tuels
such as ethanol and biodiesel to preserve the emissions benefits
of MTBE. Previous versions of the renewable fuels standard
{RFS) called for mixing 5bm gallons/yr of ethanol or biodiesel
into the gasoline supply by 2012, but the commitiee decided to
increase that amount, citing the rising production levels from
the ethanol industry.

“Today’s vote clears the way for the Senate to make etha-
ol a comerstone of America’s energy policy,” said Sen. John
Thune (R-5.D.), who sponsored the legislation.

Relief from the oxygenate requirement is sought by sever-
al states, including California, Louisiana and New York. Last
week, Sen. Dianne Feinstein (ID-Calif.) asked EPA to speed up
consideration of her state’s petition to waive the oxygenate re-
quirernent so that it can use gasoline that does not contain etha-
nol, which the California EPA claims would increase emissions
of some smog-forming pollutants (AAT> 3/10/05). But the leg-
islation would still require the use of ethanol, so Sen. Barbara
Boxer (D-Calif.), a member of the Senate committee, plans to
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offer an amendment on the floor to exempt California from the
new RFS.

“We do not believe we need it for clean air,” she said.

To address some of those concemns, the bill does include a
provision requiring EPA and other agencies to conduct several
studies on the air quality, economic and health impacts from the
RFS. EPA would also have to conduct an analysis to ensure that
areas are not “backsliding” on their emissions reductions as a
resuit of the use of ethanol or biodiesel.

By dropping the oxygenate requirement, ethanol producers
say the bill will let refiners use renewables in those areas where
it is most cost-effective while preserving the air benefits from
the current mandate. But refiners said they have “serious con-
cems” about the increased ethanol mandate.

“A renewable fuels provision of 5bn gallons/yr with a na-
tional averaging and credit trading program would give refiners
improved flexibility in their use of oxygenates,” the American
Petroleum: Institute (API) said.

API and the National Petroleum Refiners Association also
want the Senate to include “safe harbor” protection from law-
suits for MTBE manufacturers. The bill approved today does
not contain a safe harbor provision for MTBE, but does for
ethanol. Previous versions of the energy bill were held up in
the Senate due to the inclusion of liability protection for MTBE
producers.

March 17 Federal Register

Notices
Air programs: State imple-
mentation plans; adequacy

status for transportation con-

formity purposes —
Meetings: Clean Abr Act

Advisory Committee,
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