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BEFORE THE | LLI NO S POLLUTI ON CONTROL BOARD
PEOPLE O THE STATE CF | LLINA S,

Conpl ai nant ,

(Enforcenent - Water)
MEl JER STORES LI M TED PARTNERSHI P,
a M chigan donestic limted
part nershi p, and ROCKFORD
CONSTRUCTI ON CO., a M chi gan
domesti c corporation,

)
)
)
)
V. ) PCB Na 07-
)
)
)
)

Respondent s. )
NOTI CE OF FI LI NG

TO See Attached Service List
(Ml A ELECTRONI C FI LI NG

PLEASE TAKE NOTI CE that today | have filed wth the Ofice
of the Aerk of the Illinois Pollution Control Board by
electronic filing the followi ng Conplaint for Gvil Penalties,
Stipul ation and Proposal for Settlenent, and Mdtion for Relief
from Heari ng Requi renent, copies of which are attached and
her eby served upon you.

Respectful ly subm tted,
PECPLE OF THE STATE OF I LLINO S

LI SA MADIGAN
Attorney Cener al
State of Illinois

BY I/\MAMQ\/M
gjfnlfer . Tomas
€sistant Attorney Ceneral
Envi ronnent al Bur eau
188 W Randol ph St., 20 Fl oor

Chi cago, Illinois 60601
(312) 814-0609

DATE: July 5, 2006

THIS FILING IS SUBM TTED ON RECYCLED PAPER
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Servi ce List

Cynthia Warren

Meijexr Cor porate Counsel

2929 VWl ker Avenue, NW

G and Rapids, Mchigan 49544

Barry LaFreniere

Rockford Constructi on Conpany, |nc.
5540 Glenwood H I |s Parkway SE

G and Rapids, Mchigan 49512

James Al | en Day

Assi stant Counsel, D vision of Legal Counsel
[I'linois Environmental Protection Agency
1021 North Grand Avenue East

P. 0. Box 19276

Springfield, Illinois 62794-9276
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BEFORE THE | LLI NO S POLLUTI ON CONTROL BOARD
PEOPLE OG- THE STATE CF | LLINA S,
Conpl ai nant ,

V. PCB No. 07-

(Enforcenent - Water)

a Mchigan donestic limted
partnershi p, and ROCKFORD
CONSTRUCTI ON CO., a M chi gan

)

)

)

)

)

)

MEl JER STCORES LI M TED PARTNERSHI P, )
)

)

)

donesti c corporati on, )
)

)

Respondent s.

MOTI ON FOR RELI EF FROM HEARI NG REQUI REMENT

NOW COVES Conpl ai nant, PECPLE CGF THE STATE CF I LLINO S, by
LI SA MADIGAN, Attorney Ceneral of the State of Illinois, and
pursuant to Section 31(c)(2) of the Illinois Environnental
Protection Act (“Act”), 415 ILCS 5/31(c) (2) (2004), moves that

the Illinois Pollution Control Board ("Board") grant the parties

i n the above-capti oned matter relief fromthe hearing

requi renent inposed by Section 31(c)(1) of the Act, 415 ILCS
5/31(c) (1) (2004) . |In support of this notion, Conplai nant states
as foll ows:

1. The Conplaint inthis nmatter all eges viol ations of
Sections 12(a), (d4) and (f) of the Act, 415 ILCS 5/12(a), (d)
and (£)(2004).

2. Conplainant is filing the Conplaint wth the Board
simultaneous with this Mdtion and a Stipul ati on and Proposal for

Settl ement.
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3. The parti es have reached agreenment on all outstandi ng
Issues inthis matter.

4. This agreenent is presented to the Board in a
Stipulation and Proposal for Settlenment filed this same date.

5. Al parties agree that a hearing on the Stipul ation
and Proposal for Settlenment is not necessary, and respectfully
request relief fromsuch a hearing as all owed by Section

c)(2) of the Act, 415 ILCS 5/31(c)(2)(2004) .

VWHEREFORE, Complainant, PEOPLE OF THE STATE OF | LLINA S,
hereby requests that the Board grant this notion for relief from
the hearing requirenment set forth in Section 31(c) (1) of the
Act, 415 I LCS 5/31(c) (1)(2004) .

Respectful ly subm tted,
PECPLE OF THE STATE CF ILLINO S
LI SA MADIGAN

Attorney Cener al
State of Illinois

C}NM A,m@/ﬁg( loma s

IFER' A. TOMAS
Assi stant Attorney Ceneral
Envi ronnment al Bur eau
188 W Randol ph St., 20t h Fl oor
Chicago, Illinois 60601
(312) 814-0609

DATE: July 5, 2006.
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BEFORE THE | LLI NO S POLLUTI ON CONTROL BOARD
PEOPLE OG- THE STATE CF | LLINAO S,
Conpl ai nant ,

V. PCB No. 07-

(Enforcenent - Water)

a M chigan donestic limted
part nershi p, and ROCKFORD
CONSTRUCTI ON CO., a M chi gan

)

)

)

)

)

)

MEI JER STCRES LI M TED PARTNERSH P, )
)

)

)

domesti c corporation, )
)

)

Respondent s.

COVPLAI NT FOR CI VI L PENALTI ES

Conpl ai nant, PECPLE G- THE STATE OF ILLINO S, by LI SA
MADIGAN, Attorney Ceneral of the State of Illinois, conplains of
Respondent s, MEl JER STORES LI M TED PARTNERSHI P, a M chi gan
donmestic limted partnership, and ROCKFORD CONSTRUCTI ON CO. , a
M chi gan donestic corporation, as foll ows:

COUNT |
WATER POLLUTI ON

1. This Conpl aint is brought on behalf of the Peopl e of

the State of Illinois by Lisa Madigan, Attorney CGeneral of the
State of Illinois, on her own notion and at the request of the
II'linois Environnmental Protection Agency ("Illinois EPA")

pursuant to the terns and provisions of Section 31 of the
[I'linois Environnmental Protection Act ("Act"), 415 ILCS 5/31

(2004), and is an action for civil penalties.
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2. The Illinois EPA is an adm ni strative agency
establ i shed i n the executive branch of the State governnent by
Section 4 of the Act, 415 ILCS 5/4 (2004), and is charged, inter
alia, with the duty of enforcing the Act.

3. At all tinmes relevant to this Conpl ai nt, Respondent
MEl JER STORES LI M TED PARTNERSH P (“Meijer”), was and is a
M chi gan donestic limted partnership. Meijer is not registered
in lllinois.

4. At all tinmes relevant to this Conplaint, Respondent
ROCKFORD CONSTRUCTI ON CO. (“rRcc”), was and is a Mchigan
donmestic corporation. RCCis not registered in Illinois.

5. RCC was retai ned by Meijer to manage construction of a
new Meijer retail store on 32.29 acres |located at 130 South Gary
Avenue, Bl oom ngdal e, DuPage County, Illinois ("Site"). The
Site is now occupi ed by Meijer Store #198, a retailer of
groceries and general merchandi se.

6. RCC was responsi bl e for construction activities at the
Site including, but not limted to, erosion control at the Site.

7. On or about January 2, 2001, the Illinois EPA received
a Notice of Intent fromMeijer seeki ng coverage under the
Nati onal Pol lutant D scharge El i mnation System (“NPDES”)

general stormwater permt for construction site activities;
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8. On January 5, 2001, the Illinois EPA granted Meijer
coverage for the Site under the NPDES general stormwater permt
("NPDES permt"), NPDES permt nunber ILR105967.

9. The NPDES permt required, in part, the control of
sedinent and erosion at the site.

10. On Septenber 9, 2004, a representative of the Illinois
EPA conducted an inspection of the Site. The Illinois EPA
I nspector observed that silt fencing was in place around the
perinmeter of the Site and that no stormsewers were present.

The Il1linois EPA inspector requested the StormWater Pol | ution
Prevention Plan (*swppp”) for the Site fromthe Project

Superi ntendent for RCC and was gi ven an i nconpl ete SWPPP. The
Proj ect Superintendent also failed to provide any storm wat er

I nspection reports. A conplete SWPPP and regul ar storm wat er

I nspection reports are required by the terns of the NPDES
permt.

11. On Decenber 29, 2004, the Illinois EPA inspector
again inspected the Site. The inspector observed that the south
and east borders of the Site had either no silt fencing or
I nadequately maintained silt fencing. Stormsewers were now in
place at the Site, but |acked proper erosion control.

12. On January 12, 2005, the Illinois EPA i nspector again
visited the Site to determne its conpliance status. The RCC

Project Superintendent failed to provide a copy of the SWPPP, as
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requested by the inspector, and stormsewers at the Site still
| acked proper erosion control. The Illinois EPA inspector
notified Meijer’s Construction Manager and D rector of
Construction of the ongoi ng nonconpli ance.

13. On March 23, 2005, two (2) Illinois EPA inspectors
visited the Site at Meijer’s request. The Illinois EPA
I nspectors observed that the Site had adequate erosion control,
wi th only m nor mai ntenance issues renai ni ng.

14. On August 9, 2005, the Illinois EPA term nated the
NPDES permt for the Site, pursuant to a Notice of Term nati on
submtted on behalf of Meijer. In the Notice of Term nation,
Meijer stated that the project was conpleted and stabilized on
June 16, 2006, an apparent errant entry that shoul d have been
"June 16, 2005."

15. Section 12(a) of the Act, 415 ILCS 5/12(a) (2004),
provi des as fol |l ows:

No person shall

(a) Cause or threaten or allow the discharge of any
contamnants into the environment in any State so
as to cause or tend to cause water pollutionin
I[Ilinois, either alone or in combination With
matter fromother sources, or so as to violate
regul ations or standards adopted by the Pol | ution
Control Board under this Act.

16. Section 3.315 of the Act, 415 ILCS 5/3.315 (2004),

provides the follow ng definition:
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"Person" is any individual, partnership, co-
partnership, firm conpany, limted l[iability conpany,
cor poration, association, joint stock conpany, trust,
estate, political subdivision, state agency, or any
other legal entity, or their legal representative,
agent or assigns.

17. Respondent Meijer, a limted partnership, and
Respondent RCC, a corporation, are “persons” as that termis
defined i nSection 3.315 of the Act, 415 ILCS 5/3.315 (2004).

18. Section 3.165 of the Act, 415 ILCS 5/3.165 (2004),
provi des the foll ow ng definition:

"Contamnant” is any solid, liguid, or gaseous matter,
any odor, or any formof energy, fromwhatever source.

19. SilIt and eroded soil are "contamnants" as that term
i's defined by Section 3.165 of the Act, 415 I LCS 5/3.165 (2004).

20. Section 3.545 of the Act, 415 I LCS 5/3.545 (2004),
provi des the foll ow ng definition:

"Water pollution"” is such alteration of the physical,
thermal , chem cal, biological or radioactive
properties of any waters of the State, or such

di scharge of any contam nant into any waters of the
State, as will or is likely to create a nui sance or
render such waters harnful or detrimental or injurious
to public health, safety or welfare, or to donestic,
commercial, industrial, agricultural, recreational, or
other legitimate uses, or to livestock, wild ani mal s,
birds, fish, or other aquatic life.

21. Section 3.550 of the Act, 415 ILCS 5/3.550 (2004),
provi des the foll ow ng definition:
"Waters" nmeans all accumul ati ons of water, surface and

under ground, natural, and artificial, public and
private, or parts thereof, which are wholly or
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partially wthin, flow through, or border upon this
St ate;

22. The stormsewers |ocated at the west border of the
Site along Thorn Road travel east al ong Schick Road and lead to
t he Bl oom ngdal e Sewer System. The Bloomingdale Sewer Systemis
a "water" as that termis defined in Section 3.550 of the Act,
415 I LCS 5/3.550 (2004) .

23. By causing, threatening or allow ng the discharge of
stormwater containing silt and eroded soil into the
Bl oom ngdal e Sewer System Respondents caused, threatened or
al | oned the discharge of a contamnant into the environnent.

24. By causing, threatening or allow ng the discharge of a
contam nant into the environnment, Respondents caused or tended
to cause water pollutionin Illinois.

25. By causing or tending to cause water pollutionin
I1'linois, Respondents thereby violated Section 12(a) of the Act,
415 | LCS 5/ 12(a) (2004) .

VWHEREFORE, Conpl ai nant, PECPLE CGF THE STATE CF | LLI NAO S,
respectfully requests that the Board enter an order agai nst
Respondent s, MElI JER STORES LI M TED PARTNERSHI P, a M chi gan
domestic linited partnership, and ROCKFORD OONSTRUCTI ON CO., a
M chi gan donestic corporation, for the following relief:

1. Authorize a hearing in this matter at which tine

Respondents will be required to answer the all egations herein;
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2. Fi nd that Respondents have viol ated Section 12(a) of
the Act, 415 |LCS 5/ 12(a) (2004) :

3. O der Respondents to cease and desist fromany further
violations of Section 12(a) of the Act, 415 ILCS 5/12(a)(2004) ;

4. Assess agai nst Respondents a civil penalty of Fifty
Thousand Dol | ars ($50, 000. 00) for each viol ation of the Act, and
an additional civil penalty of Ten Thousand Dol |l ars ($10, 000. 00)
for each day of violation;

5. Order Respondents to pay all costs, pursuant to
Section 42(f) of the Act, 415 ILCS 5/42(f) (2004), i ncl udi ng
attorney, expert wtness and consultant fees expended by the
State inits pursuit of this action; and

6. Grant such other relief as the Board deens appropriate
and j ust.

COUNT 1I
WATER POLLUTI ON HAZARD

1-21. Plaintiff realleges and incorporates by reference
her ei n paragraphs 1 through 14 and paragraphs 16 through 22 of
Count | as paragraphs 1 through 21 of this Count II.

22. Section 12(d) of the Act, 415 ILCS 5/12(d) (2004),
provi des as fol |l ows:
No person shall

* * *

(d) Deposit any contam nants upon the |and in such
pl ace and manner so as to create a water
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pol | uti on hazard.

23. By failing to have and nai ntai n adequate erosion and
sedi ment control neasures at the Site, Respondents created a
wat er pollution hazard as to a water of the State.

24. By creating a water pollution hazard, Respondents
t hereby viol ated Section 12(d) of the Act, 415 ILCS
5/12(d) (2004) .

WHEREFORE, Conpl ai nant, PECPLE CGF THE STATE CF | LLI NO S,
respectfully requests that the Board enter an order agai nst
Respondents, MEl JER STORES LI M TED PARTNERSHI P, a M chi gan
domestic limted partnershi p, and ROCKFORD CONSTRUCTI ON CO., a
M chi gan donestic corporation, for the followng relief:

1. Authorize a hearing in this matter at which tine
Respondents will be required to answer the all egati ons herein;

2. Fi nd that Respondents have viol ated Section 12(d) of
the Act, 415 | LCS 5/12(d)(2004) :

3. O der Respondents to cease and desist fromany further
viol ations of Section 12(d) of the Act, 415 I LCS 5/12(d)(2004) ;

4. Assess agai nst Respondents a civil penalty of Fifty
Thousand Dol | ars ($50,000.00) for each violation of the Act, and
an additional civil penalty of Ten Thousand Dol | ars ($10, 000. 00)
for each day of violation;

5. O der Respondents to pay all costs, pursuant to

Section 42(f) of the Act, 415 ILCS 5/42(f) (2004), including
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attorney, expert w tness and consultant fees expended by the
State inits pursuit of this action; and

6. Grant such other relief as the Board deens appropriate
and j ust.

COUNT IIT
NPDES PERM T VI OLATI ON

1-21. Plaintiff realleges and incorporates by reference
herei n paragraphs 1 through 14 and paragraphs 16 through 22 of
Count | as paragraphs 1 through 21 of this Count III.

22. Section 12(f) of the Act, 415 ILCS 5/12(£)(2004) ,
provides, in relevant part, as foll ows:

No person shall

* * *

(f) Cause, threaten or allowthe di scharge of any
,contam nantinto the waters of the State, as
defined herein, including but not limted to,
waters to any sewage works, or into any well or
fromany point source within the State, w thout
an NPDES permt for point source di scharges
I ssued by the Agency under Section 39(b) of this
Act, or in violation of any termor condition
i mposed by such permt, or in violation of any
NPDES permt filing requirenent established under
Section 39(b), or in violation of any regul ati ons
adopted by the Board or of any order adopted by
the Board with respect to the NPDES program..

* * *
23. By failing to adequately inplenent the SWPPP for the
Site,.failing to have a copy of the SWPPP avail able at the Site,

and failing to conduct required inspections at the Site,
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Respondent s caused, threatened or allowed the discharge of storm
wat er containing silt and sedinent into the Bl oom ngdal e Sewer
System

24. By causing, threatening or all ow ng'thedi scharge of
stormwater containing silt and sedinent into the Bl oom ngdal e
Sewer System Respondents caused, threatened or allowed the
di scharge of a contam nant into the environnent.

25. By causing, threatening or allow ng the discharge of a
contamnant into the environnment in violation of conditions of
an NPDES storm water permt, Respondents thereby viol ated
Section 12(f) of the Act, 415 ILCS 5/12(£f)(2004) .

WHEREFORE, Conpl ai nant, PECPLE CF THE STATE OF I LLINO S,
respectfully requests that the Board enter an order agai nst
Respondent s, MEl JER STCRES LI M TED PARTNERSHI P, a M chi gan
donmestic limted partnershi p, and ROCKFORD CONSTRUCTI ON CO., a
M chi gan donestic corporation, for the following relief:

1. Authorize a hearing in this matter at which tine
Respondents will be required to answer the all egations herein;

2. Find that Respondents have violated Section 12(f) of
the Act, 415 ILCS 5/12(£)(2004) ;

3. Order Respondents to cease and desist fromany further
violations of Section 12(f) of the Act, 415 ILCS 5/12(£)(2004);

4. Assess agai nst Respondent a civil penalty of Ten

Thousand Dol | ars ($10, 000. 00) for each day of violation;

10
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5. Order Respondents to pay all costs, pursuant to
Section 42 (f) of the Act, 415 |ILCS 5/42(f) (2004), including
attorney, expert wtness and consultant fees expended by the
State inits pursuit of this action; and

6. G ant such other relief as the Board deens appropriate

and j ust.

PECPLE CF THE STATE G- I LLINA S,
by LI SA MADIGAN, Attorney
Ceneral of the State of Illinois

MATTHEWJ. DUNN, Chi ef
Envi ronnent al Enf or cenent /
Asbestos Litigation D vision

By?m\s\kw o ‘

ROS MAR AZE U
Envir nmental Buread
Assistant Attorney General .

G Counsel :

JENNI FER A. TOMAS

Assi stant Attorney General

Envi ronment al Bur eau

188 West Randol ph Street, Suite 2001
Chi cago, Illinois 60601

(312) 814-0609

11
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BEFORE THE | LLINO S POLLUTI ON CONTROL BQARD
PEOPLE OG- THE STATE CF | LLINAO S, )
Conpl ai nant, )

V. PCB No. 07-

) (Enforcement - Water)
MEl JER STORES LI M TED PARTNERSH P, )
a M chigan donestic limted
part nershi p, and ROCKFORD
CONSTRUCTI ON CO., a M chi gan
domesti c corporation,

)

Respondent s. )

STl PULATI ON AND PROPOSAL FOR SETTLENMENT

Conpl ai nant, PECPLE G- THE STATE OF ILLINO S, by LISA
MADIGAN, Attorney CGenera'l of the State of Illinois, the Illinois
Envi ronnmental Protection Agency ("Illinois EPA”), MElJER STORES
LI M TED PARTNERSH P, a M chi gan donestic |limted partnership,
and ROCKFORD CONSTRUCTI ON CO., a M chi gan donestic corporation
("Respondents"), have agreed to the making of this Stipulation
and Proposal for Settlenment ("Stipulation") and submt it to the
[I'linois Pollution Control Board .('Board') for approval. The
parties agree that the statenent of facts contai ned herein
represents a fair summary of the evidence and testinony which
woul d be introduced by the parties if a hearing were held. The
parties further stipulate that this statenent of facts is nade
and agreed upon for purposes of settlenment only and that neither
the fact that a party has entered into this Stipulation, nor any

1
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of the facts stipulated herein, shall be introduced into
evi dence in any ot her proceeding regarding the clains asserted

I n the Conpl aint except as otherwi se provided herein. |f the

Board approves and enters this Stipul ati on, Respondents agree to
be bound by the Stipulation and Board Order and not to contest
its validity in any subsequent proceeding to inplenent or

enforce its terns.

l. JURI SDI CTI ON
The Board has jurisdiction of the subject nmatter herein and
of the parties consenting hereto pursuant to the Illinois
Environmental Protection Act ("Act"), 415 ILCS 5/1 et seq.

(2004).

II. AUTHORI ZATI ON
The undersigned representatives for each party certify that

they are fully authorized by the party whomthey represent to

enter into the terns and conditions of this Stipulation and to

legally bind themto it.

[\®;
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IITI. STATEMENT OF FACTS

A Parti es

1. On July 5, 2006, a Conplaint was filed on behal f of

the People of the State of Illinois by Lisa Madigan, Attorney
Ceneral of the State of Illinois, on her own notion and upon the
request of the Illinois EPA pursuant to Section 31 of the Act,

415 1LCS 5/ 31 (2004), agai nst the Respondents.

2. The Illinois EPAis an adm ni strative agency of the
State of Illinois, created pursuant to Section 4 of the Act, 415
| LCS 5/ 4 (2004).

3. At all times relevant to the Conpl ai nt, Respondent
MVEI JER STORES LI M TED PARTNERSH P (“Meijer”), was and is a
M chi gan donestic limted partnership. Meijer is not registered
in Illinois.

4. At all times relevant to this Conpl ai nt, Respondent
ROCKFORD CONSTRUCTI ON CO. (“rRcc”), was and is a Mchigan

donmestic corporation. RCCis not registered in Illinois.

B. Site Description
1. Prior to March 23, 2005, RCC was retai ned by Meijer to
manage construction of a new Meijer retail store on 32.29 acres

| ocated at 130 South Gary Avenue, Bl oom ngdal e, DuPage County,
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[Ilinois ("Site"). The Site is now occupi ed by Meijer Store
#198, a retailer of groceries and general nerchandi se.
2. RCC was responsi bl e for construction activities at the

Site including, but not l[imted to, erosion control at the Site.

C Al | egati ons of Non-Conpliance
Conpl ai nant contends that the Respondents have viol ated the
foll ow ng provisions of the Act and Board regul ati ons:

Count | : Water Pollution, in violation of Section 12(a) of
the Act, 415 | LCS 5/ 12(a) (2004) .

Count 1I7I: Water Pollution Hazard, in violation of Section
12(d) of the Act, ,4151LCS 5/12(d)(2004).

Count III: NPDES Permt Violation, in violation of Section
12 (f) of the Act, 415 ILCS 5/12(£)(2004) .

D Adm ssi on of Violations
The Respondents admt to the violations alleged in the
Complaint filed inthis matter and referenced within Section

IIT.C herein.

E Conpl i ance Activities to Date
1. On March 23, 2005, two (2) Illinois EPA inspectors
visited the Site at Meijer’s request. The Illinois EPA

I nspectors observed that the Site had adequate erosion control,
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with only mnor naintenance issues renaini ng.

2. Onh August 9, 2005, the Illinois EPA termnated
Meijer’s National Pollutant D scharge Himnation System
(*“NPDES”) permt for the Site, pursuant to a Notice of
Termnation submtted on behalf of Meijer. |In the Notice of
Term nati on, Meijer stated.that the project was conpl eted and
stabilized on June 16, 2006, an apparent’'errant entry that

shoul d have been "June 16, 2005."

I'V. APPLI CABI LITY

This Stipulation shall apply to and be bi ndi ng upon the
Conpl ai nant, Meijer, and any partner, agent, or enpl oyee of
Meijer, and RCC, and any officer, director, agent or enpl oyee of
RCC, as well as any successors or assigns of the Respondents.
The Respondents shall not raise as a defense to any enf or cement
action taken pursuant to this Stipulation the failure of any of
their partners, officers, directors, agents, enpl oyees or
successors or assigns to take such action as shall be required

to comply with the provisions of this Stipul ation.

V. COVPLI ANCE W TH OTHER LAWS AND REGULATI ONS
This Stipulation in no way affects the responsibilities of

the Respondents to conply with any other federal, state or | ocal

5
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|l aws or regul ations including, but not limted to, the Act and

the Board regul ations, 35 111. Adm Code, Subtitles A through H

VI. | MPACT ON THE PUBLI C RESULTI NG FROM ALLEGED NON- COVPLI ANCE

Section 33(c) of the Act, 415 I LCS 5/ 33(c) (2004), provides

In making its orders and determ nations, the Board
shal |
ci rcunst ances beari ng upon the reasonabl eness of the
em ssi ons, di scharges, or deposits involved including,
but not limted to:

take into consideration all the facts and

the character and degree of injury to, or
interference with the protection of the health,
general wel fare and physical property of the
peopl €;

the social and economc val ue of the pollution
sour ce;

the suitability or unsuitability of the pollution
source to the area in which it is |ocated,

I ncl uding the question of priority of location in
the area invol ved;

the technical practicability and econom c

r easonabl eness of reducing or elimnating the

em ssi ons, di scharges or deposits resultingfrom
such pol I uti on source; and

any subsequent conpli ance.

In response to these factors, the parties state the
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1. The environnent was threatened and the Illinois EPA’s
I nformati on gathering responsibilities hindered by the
Respondents' vi ol ati ons.

2. There is social and econom c benefit to the Site.

3. Qperation of the facility is suitable for the area in
which it is | ocated.

4. Compliance wth the terns of the NPDES permt for the
Site was both technically practicable and econom cal ly
r easonabl e.

5, Respondent s have subsequently conplied with the Act.

and the NPDES permt.

VI 1. CONSI DERATI ON OF SECTI ON 42 (h) FACTORS
Section 42(h) of the Act, 415 | LCS 5/42(h) (2004), provides
as foll ows:

In determning the appropriate civil penalty to be
I nposed under . . . this Section, the Board is

aut hori zed to consider any matters of record in
mtigation or aggravation of penalty, including but
not limted to the follow ng factors:

1. the duration and gravity of the violation;

2. t he presence or absence of due diligence on the
part of the respondent in attenpting to conply
with requirenments of this Act and regul ati ons
t hereunder or to secure relief therefromas
provi ded by this Act;
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any econom c benefits accrued by the respondent
because of delay in conmpliance with requirenents,
I n which case the econom c benefits shall be
determ ned by the | owest cost alternative for
achi evi ng conpl i ance;

t he anount of nonetary penalty which wll serve
to deter further violations by the respondent and
to otherw se aid in enhanci ng voluntary
conpliance with this Act by the respondent and

ot her persons simlarly subject to the Act;

t he nunber, proximty in tinme, and gravity of
previ ously adjudi cated viol ations of this Act by
t he respondent;

whet her the respondent voluntarily self-

di scl osed, in accordance w th subsection i of
this Section, the non-conpliance to the Agency;
and

whet her the respondent has agreed to undertake a
"suppl enental environnental project,"” which neans
an environnental |y beneficial project that a
respondent agrees to undertake in settl enent of
an enforcenment action brought under this Act, but
whi ch the respondent is not otherw se legally
required to perform

In response to these factors, the parties state as foll ows:

The Respondents failed to i npl enent adequat e er osi on

controls at the Site, failed to have conplete inspection reports

and failed to have a conplete StormWater Poll ution Prevention

Pl an (“swppp”)

available at the Site. The failure to have

adequat e erosion control neasures at the Site endured

intermttently for approximately three (3) nonths, with periods

of both conpliance and nonconpliance. The failure to have

8
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conpl ete inspection reports and a conplete SWPPP at the Site
endured intermttently for approximately nine (9) nonths, with
peri ods of conpliance and nonconpl i ance.

2. Respondents were relatively diligent in attenpting to
conme back into conpliance'wththe Act and NPDES permt once the
[1linois EPA notified themof their nonconpliance.

3. Respondents* failure to properly maintain erosion
control neasures at the Site and failure to conpl ete required
weekly inspection reports at the Site resulted in an economc
benefit to Respondents of Fifteen Thousand Si x Hundred Forty-Two
Dol lars ($15,642.00). It is Respondents' position that no
econom ¢ benefit was derived fromtheir all eged nonconpli ance.

4. Conmpl ai nant has determ ned, based upon the specific
facts of this matter, that a penalty of Ei ghty-Fi ve Thousand
Dol I ars ($85,000.00) will serve to deter further violations and
aid in future voluntary conpliance with'theAct.

5. To Complainant’s know edge, Respondents have no
previ ously adjudi cated viol ati ons of the Act.

6. Self-disclosureis not at issue in this matter.

7. The settlenment of this matter does not include a

suppl enent al environnmental project.
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VI, TERMS OF SETTLEMENT
A Penal ty Paynent

1. Respondent Meijer shall pay a civil penalty in the sum
of Sixty Thousand Dol lars ($60,000.00) within thirty (30) days
fromthe date the Board adopts and accepts this Stipulation.

2. Respondent RCC shall pay a civil penalty in the sum of
Twenty-Fi ve Thousand Dol | ars ($25,000.00) within thirty (30)
days fromthe date the Board adopts and accepts this
Stipul ati on.

3. The econom c benefit of Fifteen Thousand Si x Hundred
Forty-Two Dol lars ($15,642.00) is included in the total penalty
of Ei ghty-Fi ve Thousand Dol | ars ($85,000.00) and split equally
anong the two (2) Respondents in their respective civil penalty
anounts. It is Respondents' position that no economc benefit
was derived fromtheir all eged nonconpli ance.

4. Respondents do not guarantee each other's paynent
obl i gations under this O der.

5. The penalties described in this Stipulationshall be
paid by certified check, noney order or electronic funds
transfer payable to the Illinois EPA, designated to the Illinois

Envi ronnental Protection Trust Fund and subnitted to:

10
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II'linois Environnmental Protection Agency

Fi scal Services Section

1021 North G and Avenue East

P. O Box 19276

Springfield, IL 62794-9276

6. The nane, case number and each Respondent's i ndi vi dua

Federal Enpl oyer Identification Nunber (FEIN), shall appear on
each Respondent's check. A copy of the certified check, noney
order or record of electronic funds transfer and any transmttal
| etter shall be sent to:

Jennifer A Tomas

Assi stant Attorney CGenera

Envi ronment al Bur eau

188 W Randol ph St., 20 Fl oor

Chi cago, Illinois 60601

Janmes Al | en Day

Assi st ant counsel

II'linois Environmental Protection Agency

1021 North G and Avenue East

P. O Box 19276

Springfield, Illinois 62794-9276

7. Pursuant to Section 42(g) of the Act, 415 I LCS 5/42(g)

(2004), interest shall accrue on any paynent not paid within the
time period prescribed above at the maxi numrate all owabl e under
Section 1003(a) of the Illinois Income Tax Act, 35 ILCS 5/1003
(2004). Interest on any unpaid paynent shall begin to accrue
from'thedate the paynent is due and continue to accrue unti
the date paynent is received. Wen partial payment(s) are nade,

such partial paynment shall be first applied to any interest on

11
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unpai d paynent then due and owwing. Al interest on paynment owed
shall be paid by certified check, noney order or electronic
funds transfer, payable to the Illinois EPA, designated to the
I1linois Environnental Protection Trust Fund and delivered to
the address and i n the manner descri bed above.
8. For purposes of paynent and col |l ecti on, Respondents
may be reached at the foll ow ng addresses:
Meijer Stores Limted Partnership
Robert J. Verheul en, Regi stered Agent
2929 Wl ker Avenue, NW
G and Rapids, Mchigan 49544-9428
Rockford Constructi on Conpany
John J. Weel er, Regi stered Agent
5540 Glenwood H | I s Par kway
G and Rapi ds, Mchigan 49512
9. In the event of default of this Section viiri.a, the
Conpl ai nant shall be entitled to all available relief including,

but not limted to, reasonabl e costs of coll ection and

reasonabl e attorney's fees.

B. Future Use

Not wi t hst andi ng any ot her | anguage in this Stipulationto
the contrary, and in consideration of the nutual prom ses and
conditions contained in this Stipulation, including the Rel ease
fromLiability contained in Section viii.p, bel ow, the

Respondent s hereby agree that this Stipul ati on may be used

12
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agai nst the Respondents in any subsequent enforcenent action or
permt proceeding as proof of a past adjudication of violation
of the Act for all violations alleged in the Conplaint in this
matter, for purposes of Section 392(a) and (i) and/or 42(h) of
the Act, 415 | LCS 5/39(a) and(i) and/or 5/42(h)(2004). Further,
Respondents agree to waive any rights to contest, in any
subsequent enforcenent action or permt proceedi ng, any

al l egations that these all eged viol ati ons were adj udi cat ed.

Cc Cease and Desi st

The Respondents shall cease and desist fromfuture
violations of the Act that were the subject matter of the
Conpl aint as outlined in Section I11.C ("Alegations of Non-

conpliance") of this Stipulation.

D Rel ease fromLiability

1. I n consideration of Respondent Meijer’s paynent of a
$60, 000. 00 penalty and any specified costs and accrued i nterest,
Its coomtnment to Cease and Desist as contained in Section
VIII.C and upon the Pollution Control Board' s acceptance and
approval of the terns of this Stipulation and Proposal for
Settlenment, the Conpl ai nant rel eases, waives and di schar ges
Respondent Meijer fromany further liability or penalties for

13
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vi ol ations of the Act that were the subject matter of the
Conpl ai nt herei n.

2. I n consideration of Respondent RCC’s paynent of a
$25, 000. 00 penal ty and any specified costs and accrued interest,
Its coomtnent to Cease and Desi st as contained in Section
VIII.C and upon the Pollution Control Board s acceptance and
approval of the ternms of this Stipulation and Proposal for
Settlenment, the Conpl ai nant rel eases, wai ves and di schar ges
Respondent RCC fromany further liability or penalties for
vi ol ations of the Act that were the subject matter of the
Conpl ai nt herein.

3. The rel eases set forth above do not extend to any
matters ot her than those expressly specified in Conplainant's
Conplaint filed on July 5, 2006. The Conpl ai nant reserves, and
this Stipulationis without prejudice to, all rights of the
State of Illinois against the Respondents with respect to al
other matters, including but not limted to, the foll ow ng:

a. crimnal liability;

b. liability for future violation of state, federal,
| ocal, and common | aws and/or regul ati ons;

C. liability for natural resources damage arising out of

the all eged viol ati ons; and

14
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d. liability or clains based on the Respondents' failure
to satisfy the requirenents of this Stipul ation.

4. Nothing in this Stipulationis intended as a wai ver,
di scharge, rel ease, or covenant not to sue for any clai mor
cause of action, admnistrative or judicial, civil or crimnal,
past or future, inlawor in equity, which the State of Illinois
or the Illinois EPA nay have agai nst any person, as defined by
Section 3.315 of the Act, 415 |ILCS 5/3.315 (2004), or entity

ot her than the Respondents.

E Correspondence, Reports and O her Docunents
Any and all correspondence, except for paynents pursuant to
Sections VIII.A ("Penalty Payment”), shall be submtted as

foll ows:

As to the Conpl ai nant

Jenni fer Al Tomas

Assi stant Attorney Ceneral

Envi ronnent al Bur eau

188 W Randol ph St., 20" Fl oor
Chi cago, Illinois 60601

Janmes Al | en Day

Assi st ant Counsel

I1'linois Environnmental Protection Agency
1021 North Grand Avenue East

P. O. Box 19276

Springfield, Illinois 62794-9276

15
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As to the Respondents

Cynt hia Warren

Meijer Corporate Counse

2929 Wl ker Avenue, NW

Grand Rapi ds, M chigan 49544
Barry LaFreniere

Rockford Constructi on Conpany, Inc.

5540 Glenwood H | |'s Parkway SE
G and Rapi ds, M chigan 49512

F. Modi fication of Stipulation

The parties may, by mutual witten consent, agree to nodify
the terns of this Stipulation. A request for any nodification
shall be nmade in witing and submtted to the contact persons
identified in Section VIII.E. Any such request shall be made by
separ at e docunent, and shall not be submtted w thin any ot her
submttal required by this Stipulation. Any such agreed
nodi fication shall be in witing, signed by authorized
representatives of each party, and then acconpany a joint notion
tothe lllinois Pollution Control Board seeking a nodification
of the prior order approving and accepting the Stipulationto

approve and accept the Stipul ati on as anended.

G Enf orcement of Board Order
1. Upon the entry of the Board' s Order approving and

accepting this Stipulation and Proposal for Settlenent, that

16
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Order is a binding and enforceable order of the Illinois
Pol l uti on Control Board and may be enforced as such through any
and all avail abl e neans.

2. Respondents agree that notice of any subsequent
proceedi ng to enforce the Board Order approving and accepting
this Stipulation and Proposal for Settlenent may be nade by nai
and wai ves any requirenment of service of process.

3. The parties agree that, if the Board does not approve
and accept this Stipulation and Proposal for Settlenent, then no
party i s bound by the terns herein.

4. It is the intent of the Conplai nant and Respondents
that the provisions of this Stipulation and Proposal for
Settlement and any Board Order accepting and approvi ng such
shal |l be severabl e, and shoul d any provision be declared by a
court of conpetent jurisdictionto be inconsistent wwth state or
federal | aw, and therefore unenforceabl e, the remaining cl auses

shall remain in full force and effect.

H Executi on of Docunent

This O der shall becone effective only when executed by al
parties and the Court. This Order nmay be executed by the
parties in one or nore counterparts, all of which taken

toget her, shall constitute one and the sanme instrunent.

17
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VWHEREFORE, Conpl ai nant and Respondents request that the

Board adopt and accept the foregoing Stipulation and Proposal

for Settlenment as witten.
PECPLE COF THE STATE CF | LLI NA S,
LI SA MADIGAN

At t orney Cener al

State of Illinois

MATTHEWJ. DUNN, OChi ef

Envi ronnent al Enf or cenent /
Asbestos Litigation D vision

BY: ézm47ﬂaNLChaA \mL

ROSEMARI E CAZEAU, ChYef - DATE:

Envi ronnent al Bur eau
Assi stant Attorney General

I LLI NO S ENVI RONMENTAL PROTECTI ON
AGENCY

é/?/oQ

fg%fd.ﬂ%%wL—~ DATE: @ﬁ/up

ROBERT A. MESSINA
Chi ef Legal Counsel
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MEI JER STORES LI M TED PARTNERSHI P

BY: //%// M/// DATE : @,/S:,(b

Name : r\ZO)DQJ"\' \/cf Hﬁu\%f\

Title :(Depu‘(l'{ C“€V\Qfayt Coonse{

ROCKFORD CONSTRUCTI ON CO.

BY: , DATE:

Nane :

Title:
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MEI JER STORES LI M TED PARTNERSHI P

BY: DATE::

Name :

Title:

ROCKFORD CONSTRUCTI ON CO.

(pl’&L?do

BY T?(I\r————-—"‘ , . DATE: @la los’
Nam;/:&bﬂ\,‘, L&FW«WL@(ZE
Title/:-@o\w lN
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CERTI FI CATE OF SERVI CE

I, JENNI FER A. TOMAS, an Assi stant Attorney Ceneral,
certify that on the 5 day of July 2006, | caused to be served
by Certified Mail, Return Recei pt Requested, the foregoing
Conplaint for Gvil Penalties, Stipulation and Proposal for
Settlenment, and Motion for Relief fromHearing Requirenent to
the parties nanmed on the attached Service List, by depositing
sane i n postage prepaid envel opes with the United States Postal
Service | ocated at 100 Wst Randol ph Street, Chicago, Illinois

60601.

\W@qgrr

EMCIFER A. TOMAS




