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BEFORETHE ILLINOIS POLLUTION CONTROLBOARDSTATE OF ILLINOIS

IN THE MATTER OF: ) ~~llUtiOn Control Board

)
SITE REMEDIATION PROGRAM: ) ROl-27
AMENDMENTS TO 35 ILL. ADM. CODE ) (Rulemaking- Land)
740 )

TN THE MATTER OF: )
)

SITE REMEDIATION PROGRAM: ) ROl-29
PROPOSED35 ILL. ADM. CODE ) (Rulemaking- Land)
740.SUBPARTH (SCHOOLS,PUBLIC ) (Consolidated)
PARKS,AND PLAYGROUNDS) )

PRE-FILED TESTIMONY OF HARRY R. WALTON

NOW COMEStheILLINOIS ENVIRONMENTAL REGULATORY GROUP

(“IERG”), by oneif its attorneys,KarenL. Bernoteit,and submitsthefollowing Pre-filed

Testimonyof Harry R. Walton for presentationat theApril 4, 2001hearingscheduledin

theabove-referencedmatter.

Testimony of Harry R. Walton

My nameis Harry R. Walton andI amtestifying todayon behalfof IERG andthe

SiteRemediationAdvisory Con-imittee(SRAC) regardingtheIllinois EPA’s andthe

Citizensfor aBetterEnvironment’s(CBE)proposedamendmentsto theSRPprogramat

35111. Admin. CodePart740. SRACis a 10 membercommitteethatwasestablished

underSection58.11(a) of theIllinois EnvironmentalProtectionAct (Act) for thepurpose

ofreviewing,evaluatingandmakingrecommendationsregardingstatelaws,rulesand

proceduresrelatingto siteremediations.SRAC is alsochargedwith making

recommendationsrelatingto thestate’simplementationof Title XVII oftheAct that

consistsoftheSiteRemediationProgram.
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I havehadmorethan26 yearsof experiencein assessmentandremedial

managementof industrial/commercialproperty,formerindustrialpropertyandwaste

disposalsites. I am atechnicalconsultantto theIERG,I haverepresentedtheIllinois

Manufacturer’sAssociationon theLeakingUndergroundStorageTanks(LUST)

Advisory Committee,and representtheIllinois StateChamberof CommerceasChairman

oftheSRAC. I representIERG on regulatoryissuesconcerningsurfacewater,solid

waste,groundwater,andremedialprograms.I wasactive in the developmentand

passageof theIllinois SiteRemediationProgram(Brownfields). OnbehalfofSRAC and

IERG, I offeredtestimonyto theIllinois Pollution ControlBoardto facilitateits

understandingandacceptanceoftheIllinois EPA andSRAC consensusregulatory

proposalsfor implementationof Illinois’ SiteRemediationProgram.

Introductionto Testimony

My testimonytodayfocuseson severalaspectsof theIllinois EPA’s andCBE’s

proposedamendmentsto thesiteremediationprogram(SRP)at 35 Ill. Admin. CodePart

740. My testimonywill addressthefollowing:

• Theadditionof adefinition of“soil” to Part740. This is necessaryto ensure

maximumutility ofthe Soil ManagementZone(SMZ) for its intendedpurposeof

providinganexemptionfrom thesolidwastedisposalregulations. Sodoing will

reducethecostsandtime associatedwith theremediation;

• Theneedfor theregulationto providefor a communityrelationsplanfor sitesthat

areintendedto beusedfor theconstructionofa school;
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• Theelectiveuseof a communityrelationsplanby aremediationapplicantto

negatetheneedfor theIllinois EPA’sproposedprohibition on shifting aSMZ

closerto contiguousresidentialproperty;and

• Theuseofdata,generatedby anon-certifiedlaboratoryaspartof theresponse

actionto a release,usedfor site characterizationwithin theSRPprogramunder

theIllinois EPA’sproposedamendments.

TheAddition ofa Definition of“Soil

”

Theadditionof theSMZ undertheIllinois EPA’sproposed35 Ill. Adm. Code

740.535is stronglysupportedby bothJEROandSRAC. Both of theseorganizations

haveheldnnmerousdiscussionswith theIllinois EPA aboutSMZs andhaveurgedthat

SMZs becomean explicit elementoftheSRP. In orderto assurethemaximumuseofthe

SMZ for its intendedpurpose,IERG andSRAC urgethatadefinition of“soil” be added

to 35 Ill. Adm. Code740.120,otherwise,theutility of theSMZ couldbe severely

restricted.

Absentadefinitionof soil, theIllinois EPA couldconsidermaterialssuchasslag,

ashor bits of concrete,thatmaybepart ofaproposedSMZ, to be acomponentof a

landfill that is beingdevelopedwithout apermit and,thus,not eligible for consideration

asaSMZ. This would runcontraryto theIllinois EPA’s statedpurposeoftheSMZ: to

facilitatethemanagingof contaminatedsoilsandto lower theassociatedtime andcosts

without creatingadditionalrisks to humanhealthandtheenvironment. SeeIllinois

EPA’s Statementof Reasons,filed January12, 2001 at 8. While SRAC agreeswith

Illinois EPAthatthe SMZ shouldnotbe usedto avoidtheBoard’slandfill regulations,it

shouldapply to manufacturingor commercialsitesbuilt on a subsurfacematrix that
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consistsprimarily ofhistoricfill. In orderto remedythis problem,adefinition of soil

mustbe addedto Part740, andis critical to ensurethatSMZscanbe usedto the

maximumextentpossible,thus,fulfilling theirintendedpurpose.

IERG andSRAC proposethefollowing languageto amend35 Ill. Admin. Code

740.120:

Soil means,for thepurposeofa soil managementzone,contaminatedmedia
which meetstherequirementsof 35 Ill. Adm. Code742.305,managedpursuantto
anAgencyapprovedremedialactionplan.

Theadditionoftheabovedefinitionof soil will ensurethattheestablishmentofa

SMZ will notbeconsideredthedevelopmentofanunpermittedlandfill which runs

contraryto theproposedregulatorypurposeoftheSMZ whichis”.. .to allow the

considerationandapprovalofon-sitesolutionsto on-sitecontaminationwithout violating

thesolidwastedisposalregulationsat 35 Ill. Adm. Code807 or 811 —815”. SeeIllinois

EPA’s proposed35 Ill. Admin. Code740.535(a)(l). I urgetheBoardto adopttheabove

proposeddefinition of“soil” asacritical elementoftheamendmentsto theSRP

necessaryto maximizetheutility of theSMZ.

Addition of aCommunityRelationsPlanRequirement

IERG andSRAC both supporttheconceptofa communityrelationsplan(CRP)

requirementthatwasproposedby CBE asanewSubpartH to 35 Ill. Adm. CodePart

740; however,IERGandSRAC believethis requirementshouldbe limited to sitesthat

areintendedfor futureconstructionofa school. This CRY requirementwould be an

importantcomponentofthe SRPthat would servethefunctionof informing the

communityof intendedactionby theremediationapplicant(RA), andprovidingfor

communityinput regardingissuesrelatedto theremediationof a siteintendedfor the
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constructionof a school. Theassessmentofthe needfor andimplementationof a CRY

shouldbe theresponsibilityof theremedialapplicant.

TheAddition of SMZ Conditions

TheIllinois EPA’s proposalcontainsaprohibitionagainsttreatingorplacingany

soil or contaminantsofconcernabovetheTier I TACO objectivesfor residential

propertiescloserto any residentialpropertycontiguousto theremediationsite. See

Illinois EPA’s proposed35 Ill. Admin. Code740.535(b)(8)(B).From testimonyand

responsesto questionsprovidedby Illinois EPAwitnessesduringtheFebruary28,2001

public hearingon theproposedamendments,it is clearthattheaboveprohibition against

movinga SMZ closerto a residentialpropertyis notbaseduponrisk createdby shifting a

SMZ. During theFebruary28~publichearing,hearingparticipant,David Rieser,

providedanexampleto Larry Eastep,Illinois EPA, in which he describeda situation

consistingofa largesitewithin which a SMZ is movedcloserto aresidentialareathat

wouldnotpresentan increasedrisk to theresidentialareabecauseofthesizeofthesite.

SeeTranscriptof February28, 2001 hearingat 31. Mr. Easteprespondedin the

following manner:“I amnot sureit is amatterof risk that is beingaddressedhere. This

is asmuchamatterof public acceptanceofthis morethantherisk. Sowe havenot done

any risk analysisof this.” SeeTranscriptat 31.

As aninitial matter,IERG and SRAC believethatthebestwayto addresspublic

perceptionis for the BoardandtheIllinois EPAto applyTACO and its risk based

approachconsistentlyandnot to carveexceptionsfor certainprocedures.Evengiven

this, IERG andSRAC believetheIllinois EPA’s abovearticulatedconcernaboutpublic

perceptionandacceptanceofa SMZ would be remediedby theelectionofaremediation
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applicantto usea CRY incorporatedinto anewSubpartH at 35 Ill. Admin. CodePart

740. TheIllinois EPA’sdeterminationto allowa SMZ couldbe basedon numerous

factorsincludingproximity to adjoiningresidentialpropertiesoruseof aCRY to address

adjoiningresidentialproperties.If conditionsat andadjacentto theremedialsite indicate

that aCRY is appropriate,andthe RA choosesto usea SMZ which resultsin soil being

movedcloserto aresidentialproperty,theRA shouldimplementaCRY. This will ensure

that thecommunitysurroundingtheremediationsitehasnoticethata RA is proposingto

move aSMZ closerto aresidentialproperty. It will furtherprovideanopportunityto

provideinputand,asa result,impactthedecisionmakingprocess.It is apparentfrom a

statementmadeduringtheFebruary28, 2001 publichearingthatthe Illinois EPA

believescommunityinputin the SRY would at least,in part,alleviatetheneedfor the

prohibitionagainstmovinga SMZ closerto aresidentialproperty. Ms. Liu oftheBoard

askedLarry Eastep,Illinois EPA,if public perceptionis themainfactorfor not placing

soil closerto aresidentialproperty,whetherincludingapublic noticeandhearingprocess

in therule,to allowpeopleto expresstheirbeliefsregardingtheproject’spotentialfor

communitybetterment,couldserveasa solution. SeeTranscriptat 40. Mr. Eastepstated

that thiswould addresspartoftheproblembecausetheSRY doesnot containany real

public noticeor participationelements.SeeTranscriptat40. Mr. Eastepfurther

explainedthat if someonewantedto proposepublic participationprocedurestheIllinois

EPAwould considerit. SeeTranscriptat40.

IERG andSRAC recommendthefollowing revisionto theIllinois EPA’s

proposed35 Ill. Admin. Code740.535(b)(8)(B):

b) Uponapprovalby theAgencyof aRemedialAction PlanunderSubpartE of this
Part,soil that is thesubjectofa requestfor asoil managementzoneshallbe
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classifiedasasoil managementzoneif theRemedialActionPlandemonstrates
that thefollowing requirementswill be satisfied:

8) Soil containingcontaminantsof concernabovetheconcentrationsin 35
Ill. Adm. Code742.AppendixB: Table A (Tier 1 objectivesfor residential
properties)or approvedby theAgencypursuantto 35 Ill. Adm. Code742.510(c)
maynotbeTtreatedor placedin anyareawhereall contaminantsof concern
within theremediationsiteareat or belowtheconcentrationsin 35 Ill. Adm. Code
742.AppendixB: TableA (Tier 1 objectivesfor residentialproperties)or
approvedby theAgencypursuantto 35 Ill. Adm. Code742.510(c)

.

A) Treatedor placein anyareawhereall contaminantsofconcern
within theremediationsiteareat orbelow theconcentrationsin 35
Ill. Adm. Code712.AppendixB: TableA (Tier 1 objectivesfor
residentialproperties)or approvedby theAgencypursuantto 35
Ill. Adm. Code712.510(c);or

B) Treatedorplacedcloserto any residentialpropertycontiguousto
theremediationsite

.

This suggestedrevisionretainstheIllinois EPA’sproposedprovisionthat soil

containingcontaminantsof concernabovedesignatedregulatoryconcentrationsnotbe

treatedor placedin an areawhereall contaminantsofconcernwithin theremediationsite

areat or belowthedesignatedregulatoryconcentrations.Theabovesuggestedrevision

removestheIllinois EPA’sproposedprovisionthat soil containingcontaminantsof

concernabovedesignatedregulatoryconcentrationsnot be treatedor placedcloserto any

residentialpropertycontiguousto theremediationsite. IERG andSRAC urgetheBoard

to adopttheaboveproposedrevisionin conjunctionwith theearlierdescribed

recommendationto adoptaCRY for inclusionasanew SubpartH to 35 Ill. Adm. Code

Part740that is requiredfor sitesthatareintendedaslocationsfor future school

construction.BecausetheIllinois EPA’srationalefor including this prohibitionis based

entirelyon avoidingapublic perceptionissue,theadditionofa CRY componentto the

SRP,andtheability ofaremediationapplicantto electto usetheCRY, will negatethe
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needfor aprohibitionagainstmovinga SMZ closerto aresidentialproperty. The

additionofa CRY provisionwill allow thecommunityto havean opportunityto impact

theultimateplacementoftheSMZ, andto evaluateany potentialpositiveornegative

aspectsof this placementaspartofa public participationprocess.

Useof DataGeneratedBy aNon-CertifiedLaboratory

TheIllinois EPA’s proposed35 Ill. Admin. Code740.415(d)(6)containsa

requirementthat an accreditedlaboratoryperformall quantitativeanalyses,ofsamples

collectedon orafterJuly 1, 2002,andutilizing any of theapprovedtestmethods

identified in 35 Ill. Admin. Code186.180. IERG andSRACwould like to clarify the

understandingthat, undertheIllinois EPA’sproposedregulation,theuseofdata

generatedby anon-certifiedlaboratoryaspartof theresponseactionto areleasecould be

usedfor sitecharacterizationundertheSRY program. At theFebruary
28th public

hearingI askedIllinois EPA witness,Mr. GregoryDunn,whetherateamthatutilized an

in-houselaboratoryaspartof areleaseresponsecouldmakeademonstrationto usethat

data,generatedfrom anon-certifiedlaboratory,to mitigatetherelease.SeeTranscriptat

46. Mr. Dunnrespondedthat if thedatawereusedprior to enteringtheSRY andif it was

reasonableandtheIllinois EPA determinedit wascollectedappropriately,it couldbe

used. SeeTranscriptat46 and47. IERG andSRAC would like to clarify that our

understandingoftheuseofdatageneratedby anon-certifiedlaboratoryundertheIllinois

EPA’s proposalis allowableasI havejust described.
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Conclusion

IERG andSRAC urgetheBoardto considertherevisionsto theIllinois EPA’s

andCBE’s proposalthat wehaveproposedtodayandtheotherissuesidentifiedin my

testimony.

Thankyou for the opportunityto testify todayandI will be pleasedto answerany

questionsregardingthematterspresentedin my testimonyatthis time.

IERGreservestheright to supplementormodify thispre-filedtestimony.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL

REGULATORY GROUP,

By
KarenL. Bernoteit

Dated:March 26, 2001

KarenL. Bernoteit
Illinois EnvironmentalRegulatoryGroup
215 EastAdamsStreet
Springfield, Illinois 62701
(217)522-5512
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