ILLINOIS POLLUTION CONTROL BOARD
August 15, 1985

LN THE MATTER OF:

PROPOSED AMENDMENTS 'TO
PJBLIC WATER SUPPLY
REGULATIONS, 35 ILL. ADM.
Conk 632,105 AND 602,106

R85-14

ADDPTED EMERGENCY RULE.

EMERGENCY ORDER OF THE BOARD: (by J. Anderson):

SUMMARY OF TODAY'S ACTION

The Board hereby adopts an emergency rule to be filed and
affactive August 16 to last a maximum of 150 days, or until
January 12, 1986. The rule will allow the Agency to issue
perinits for water main extensions to about 101 public watert
supplies presently on restricted status delivering watec to their
customers containing

a) fluoride at concentrations less than or equal to
4.0 mg/1,

b) combined radium 226 and 228 at concentrations
less than or equal to 20 pCi/l, and

) yross alpha particle activity at concentrations
less than or equal to 60 pCi/l,

A three page alphabetical list of these affected communitias
is attached hereto as Appendix A.

The overwhelming weight of the hearing testimony and
documeantary evidence presented to the Board in this docket
convinces the Board that this regulatory relief can be granted
with minimal risk of adverse impact to the health of the
consumers of this water., The evidencz is also compelling that
smavryency relief is necessary, since

1) aconomic development has halted in these
communities to the extent that such development

requires permits for extension of water service,
and

b) much of the May 15-November 15 construction
season has elapsed, and there is no certainty
that a permanent crule could be adopted prior to
November 15, and
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¢c) <cartain communities will lose previously planned
development, and communities in economically
depressed areas will bz placed at a competitive
Alsadvantage in attracting new development, and

1) at least one community has been unable to extent
water s2cvice consistent with its perceived
needs for improved fire-fighting capability, ani

e) installation of treatment technologies or
d2velopment of alternative water sources can be
orohibitively costly and difficult or impossible
to immediately finance absent expansion of a
community's tax base,.

The Board finds, within the meaning of Section 27 (c¢) of the
'L 1/2, par. 10l et. seq. that this is a "situation ... which
~2asonably constitutes a threat to the public interest, safety,
tan 1] welfarz." The Board accordingly adopts an emergency rule
oursuant to Section 27 (c) and Section 5.02 of the Illinois
alainistrative Procedures Act (APA), Ill. Rev, Stat., 1983, ch,
27, Sa2ction 1001 et. seq.

PRESENT PROCEDURAL PISTURE

On June 13, 1985 the Board authorized first notice
oublication of an Agency proposal to "suspend" the effects of
restrictad status to allow Agency issuance of water main
axtansion permits until January 1, 1989 to certain public water
supplies, This limited regulatory relief would be afforded to
communities whose finished drinking water exceeds fedaral and
stata standards for radiological quality and for fluoride becausa
of the nature of the supply's raw water source, provided that the
2xcaedance €alls within the limits stated in the proposal. The
qaxinum allowable concentrations (MAC) specified at 35 Ill. Adm,
7nde Saction 604.202, 203, and 301, and the proposed peraissidle
axcaedance levels are as follows:

Existing "Interim" MAC Proposed
Exceedance
Fluoride 1.8 mg/1l except that 4.0 mg/1

2.0 mg/1l is allowed in
specified northecn
counties of Tllinois

Combinad Radium 5 pCi/1 20 pCi/t
226 and 228

3ross Alpha 15 pCi/1 69 pCi/l
Particle aActivity
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This proposal was published at 9 I[11. Reg. 10594, Juiy .7,
1935, publication having been dnlayed unt11 dates for the
presenLaLLon of Agency testimony in support of the proposal <ould
ha2 vroposed. Hearings were held in Springfield on July 30, 198%
;41 in Springfield on August 2, 1985. The Agency presoatoed the

stimony of 10 witnesses in support of its proposal; 10
viznesses who would bz favorably affected by grani of the
acoposad regulatory relief testified to their support of the
sropnsal; and one witnass testified in opposition to the
proposal. These proceedings generated over 450 pages of
transcript and 26 exhibits amounting to a four—-inch stack of
paper., (A list ofthese exhibits is attached hereto as Appendix
R.) Two written public comments were received in support of '
Agency's proposal.

The record in this matter is still open. Pursuant to
Saction 27(b) of the Act, the Board cannot adopt a proposed
regulation until it receives an assessment from the Departm:at of
narcgy and Natural Resources (DENR) concerning the economic
iapact of proposed regulations, and holds economic hearings
conceraing any study submitted. However, pursuant to Ill‘~R§gL
Stat. ch. 96 1/2 par. 7404 (d), the Director of DENR, with Cha
concurcence of DENR's Economic and Technical Advisory Committee
(RTAC), may determine that a study is not necessary for specifizi
c2asons.,

As of this date, the Director of DENR has not advised the
Board of any determination in this regard; ETAC meetings are
scheduled on or about August 23 and October 15. The Board
therefore cannot anticipate when the record will be completed by
Board receipt either of a negative declaration of economic
impact, or a study to be followed by additional Board hearinjs.
Once the record is complete, however, and any proposal 1is adopted
by the Board, filing of that proposal is delayed for the 45 day
ceview period by the Joint Committee on Administrative Rules as
ar2gcribed by the APA.

MOTION FOR EMERGENCY RULKMAKING

At the August 2 hearing, the City of Elmhurst presaniged a
motion for emergency rulemaking. Elmhurst urges the Boacdl bto
adopt emergency rules pursuant to Section 27 (<) of thne
Environaz2ntal Protection Act and Section 5.02 of the Illinois
Administrative Procedures Act., 1In its wotion, Elmhurst alleg=21
that its public water supply is currenktly on castricted status
{having a combined radium concentration of 7.9 pti/l, 2.9 nCi/l
in excess of the standard (R.362)], and that as a result thersof

"(a) significant private land develooment bzneficial
to the public interest cannot proceed; and

(h) employment creation is precluded, employment

retention is threatened and private investment
is frustrated; and
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the ability of Elmhurst to provide fire
protection and safety for significant commercial
and industrial property and the public at large
is threatened." (Motion, p. 2-3)

—~
{1
—

Testimony in support of the motion was presented by Virginia
Hacmon, a member of the Board of Directors of the Elmhurst
Chamber of Commercs {(R.347-350), Kathleen Scanlon and Leslie
Korman representing would be developers in the Elmhurst area who
cannot receive water service (R.351-356); and Deputy Fire Chief
Tohn Burn concerning the City's needs for new looped water mains
for safaety purposes. (R.356-362) The City has 23 building
projects which cannot proceed while it is on restricted status.
it may lose the two projects described by Mr. Korman if
construction cannot begin on or about September 1, with a
resulting yearly revenue loss to the City of $100,000 in real
estate taxes and about 400 jobs (R.363, 354-355), and Lthe project
Jdescribed by Ms. Scanlon if construction cannot begin on or about
October 1, with a resulting yearly property tax loss of $900,000
and about 859 jobs (R.352-353).

The action taken by the Board today responds to this motion.

Given the limited time available to the Board to prepare a
ragsponse to the City of Elmhurst's request, the Board cannot
today present an exhaustive survey of the testimony and
scientific literature contained in this hearing record; that type
of review will be presented in a later supporting Opinion.

The Board has, however, considered all of the exhibits, as
¥2ll as the testimony and public comments, presented by the
following individuals:

Fluocide

Dr. Raymond Xuthy, presently an assistant professor of community
dentistry at the Ohio State University College of Dentistry,
and formerly (1979-1984) as the chief of the Division of

Dantal Health, Tllinois Department of Public Health (IDPH);

Dr, Gerald Guine, a full time faculty member at TLoyola University
School of Dentistry, representing the Illinois State Dental
Society;

Lisa Watson, director of Fluoridation and Preventive Dentistry
Activities for the Council on Dental Health and Health
Planninf of the American Dental Association, speaking on
behalf of the Agency and the IDPH;

Dr, Gary R. Brenniman, presently an Associate Professor,
Department of Environmental and Occupaticonal Health Sciences,
School of Public Health, University of Illinois at Chicago,

and formerly (1980-1984) Associate Director of that
Dapartaent,
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Richard €. Toohey, Ph.D., a nuclear physicist, and Measutrements
Group Leader for the Center for Radiobiology (CHR) at Argoane
National Laboratory.

Dr, James H. Stebbings, an epidemiologist and Epidemiology Group
Leader for the CHR.

Treatment Technology, Disposal of Treatment Wastes, and Costs

Leonard L. Holt, P, E., of Metcalf and Eddy, Inc., a consultant
with 25 yeacs of experience in the treatment of drinking
water and sewage.

Royer D, Selburg, IEPA, Acting Manager of the Division of Public
Water Supplies, who has worked with these supplies in various
capacities at the Agency since 1970.

Dorothy T.. Bennett, IEPA, Supervisor of the Water Quality Unit of
the Division of Public Water Supplies since 1972, chemist ani
formerly employed for 14 years in the laboratories of the
Inpd,

Municipalities and Associations

These witnesses touched upon various aspects of their experience
in the above areas and in support of the proposal unless
otherwise indicated. 1In order of appearance:

Barryl R. Bauer, President, Kane County Water Association and
speaking on behalf of its 22 member communities; consultant

and formerly (1978-1985) Public Works Director for the City
of 3t. Charles,

Kenneth Fiek, representing the Illinois Section of the Amaerican
Water Works Association and its Legislative Affaircs
Committee; Director of Marketing for Corus Chenical Zo,,
LaSalle,

Thomas Talsma, Director of Public Works for the City of Geneva.

Ted Bergeson, P. E., Director of community Development for the
City of Batavia since 1984; formerly (1956-1984) a
consultant.

Rathleen Park, President, Village of Cory, McHeary County.
City of Elmhurst; these witnesses were identified sarlier.
Stevae Seiver, Village Administrator for the Village of Milan.

Louis ®. Marchi, Ph.D., McHenry County Defenders presenting
opposition to the proposal; chemist, retired; previous

nolder of industrial research and teaching positions.
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Tha two oublic comments received by @all were also read into the
hoaaring record in the context of the Elmhurst Emergency Motion.
Thesa comments were by:

pc 1 Korman/Lederer and Assoc.; July 29, 1935
pC 2 PS8 Interssts; August 1, 1985,

Th: racord indicates some disagreement in the scientific
litercature with the positions taken by the various Agency
witnesses concerning health effects of the "suspansion" of :
rastricted status at the proposed doubled MAC levels for fluoride
and quadrupled MAC levels for combined radium 226 and 228 andi
jgross alpha particle activity levels. However, the Board Einds
the overwhelming weight of the evidence supports grant of
emergency celief for 150 days, considering the minimal additional
risk of adverse effects on the health of water consumers and the
wajor economic and other effects delay in relief would have on
tha affected communities as noted on p. 1.

Accordingly, the Board adopts, and the Clerk of the Board is
dicected to file with the Secretary of State, the following
emergency amendments:

TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE F: PUBLIC WATER SUPPLIES
CHAPTER I: POLLUTION CONTROL BOARD

Section 602.105 Standacds for Issuance
EMERGENCY

a) Except as provided in Section 602.105(d), the Agency shall
not grant any construction or operating permit required by
this Part unless the applicant submits adequates proof that
the opublic water supply will be constructed, modified or
operated so as not to cause a violation of the Environmental
Protection Act (TIll. Rev. Stat., %983 1983, ch. 111 1/2, pars.
1001 et seq.) (Act), or of this Chapter,

b) ~The Agency shall not grant any construction or operating
permit required by this Part unless the applicant submits
adequate proof that the public water supply facility conforms
to the design criteria promulgated by the Agency under
Saction 39(a) of the Act or Section 602.115 or is based on
such other criteria which the applicant proves will produce
consistently satisfactory results.

(¥
~—

The Agency shall not grant any construction permit required
by this Part unless the applicant submits proof that any plan
documents required by this Section and Section 602.108 have
been prepared by a person qualified under the Illinois
Archnitecture Act (Ill. Rev. Stat. 198% 1983, ch. 111, mars,
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201 et seq.), the Illinois Professional Engineering Act (Til.
Rav. Stat, #98% 1983, ch. 111, pars. 5101 et seq.), ths
Illinois Btructural Engineering Act (11l., Rev. Stat. +98%
1983, ch. 111, pars. 6501 et seq.), or any required
combination thereof,

this Part for the following reasons:

1) the public water supply having a Elunride eoncenkbration

appllvant anl‘gonstruNtlon or oo@rdulng Eermlt re gu;r>d by

Iess than or equal to 4 mg/Ll; or

2). the public water supply having a combined radium 225 anl
radium 228 concentration less than or equal to 20 pCi/l;
QL

3) the public water supply having gross alpha particle

activity (Lngludlng”cadlum 226, but excluding vradon and

uranium) concentration less than or equal to 50 pCi/1,

(Source: #mergency amendment at 9 Tll. Reg., . effective
August 16, 1985 for a maximum of 150 days.)

Section 502.10% Restricted Status
EMERGENCY

a) Restricted status shall be defined as tha Agency
detarmination, pursuant to Section 39(a) of the Act and
Section 602.105, that a public water supply facility may ao
longer be issued a construction permit without causing a
violation of the act or this Chapter.

b) Except as provided in Section 602.106(d), the Agency shall

publish and make availabls to the public, at intervals of not
more than six months, a comprehensive and, up-to-date lisi of
supplies subject to restrictive status and the reasons why.

<) The Agency shall notify the owners or official custodians of
supplies when the supply is initially placed on restricted
status by the Agency.

A} Until January 12, 1986, the Agency's published lis

oy Jntl nuar t of

supplies_subject to restricted status shall not include

sugplles ~whose only viclations ace within the parametecs

stated_in Section 502.105(d), nor shall said oub11§heq lis

1nclude VlOLﬁVIOnS whlch falI"WLthln sald _parametecs,

(Source: rgengy amendment at 2 I1l, Reg. s effective
August 10, 98 for a maximum of 150 days.)
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IT [3 30 ORDERED.
J, D, Dumelle and B. Forcade dissented.
I, borothy M. Gunn, Clerk of the Illinois Pollution Control

Board hereby certify tnat the above Ovder was adopted on
the /5% day of  (Cceepe, s . 1985 by a vote of 5 -9 .
W v iniad - Feeedor TTE2 BY G VORE O 2

7( M“g é‘;\ /77 Qitx;c e S
Borothy . fGunn, Clerk -
Illinois Pollution Control Board
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