
 
 
 
 
 
 

Peering Through Muddy Waters 
Update on  

“Waters of the United States” 



1952 fire 



Clean Water Act 
1972 
Goals 33 USC 1251 
 Fishable and 

swimmable by July 1, 
1983 

 Zero discharge of 
pollutants into 
navigable waters by 
1985 



Clean Water Act 
National Pollutant Discharge Elimination 

System (NPDES) 33 USC 1311, 1342 
Illegal to discharge a pollutant from a point source to 
a navigable water without a permit 

Wetlands 33 USC 1344 
Illegal to discharge dredged or fill material to 
navigable water without a permit 

 Jurisdiction is over navigable water  
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Navigable Water 
River & Harbors Act of 1899 
33 CFR 329.4 
 Waters subject to the ebb and flow of the tide  
 Used to transport interstate or foreign commerce  
 Applies to Corps civil works 
 Does not apply to Clean Water Act 



Waters of the US 
Clean Water Act 33 USC 1362(7) 
 “Navigable waters” are “the waters of the US” 

USEPA/Corps define “waters of the US” 
 Jurisdictional waters under Clean Water Act 
 Which waters need permit for discharge? 
 Which waters can federal government regulate? 



Waters of the US 
NRDC v. Callaway, 392 F. Supp. 685 (D. D.C. 1975) 
 Struck down Corps definition limited to actual 

navigable waters 
 By defining “navigable waters” as “waters of the 

US,” Congress did not intend to limit WOTUS to 
traditional tests of navigability 

 



Waters of the US 
1980s USEPA/Corps definitions 
 (1) traditional navigable waters, (2) interstate 

waters including wetlands, (3) other waters which 
could affect interstate commerce, (4) 
impoundments, (5) tributaries, (6) territorial seas, 
(7) adjacent wetlands 

 NOT waste treatment systems 
 40 CFR 122.2; 33 CFR 328.3 

 
 



 Along Comes the Supreme Court 
US v Riverside Bayview 

Homes (1985) 
 Marshy land along 

Black Creek, near 
Clinton River, Lake St 
Clair, Michigan 

 Corps can regulate 
wetland adjacent to 
traditional navigable 
water 

 Unanimous 
 

Google Earth 



Along Comes the Supreme Court 
 Solid Waste Agency of Northern Cook County (SWANCC) v 

Army Corps of Engineers (2001) 
 Proposed landfill, former gravel strip mine, Bartlett, IL 

Google Earth 



Along Comes the Supreme Court 
 SWANCC 

 Corps: jurisdiction over abandoned gravel pits 
 Applied migratory bird rule -  blue herons using pond 

in pit, interstate recreation 
 Sup Ct: no federal jurisdiction 
 Needs to be traditional navigable water or have 

connection to navigable water 
 Here, isolated water used by birds 
 5 (Rehnquist, Scalia, Kennedy, O’Connor, Thomas) 

 4 (Stevens, Souter, Ginsburg, Breyer) 



Along Comes the Supreme Court 
 Rapanos v US 

(2006) 
 Ditches 

leading to 
rivers 

 Unclear 
whether flow 
continuous 
or occasional 

Google Earth 



Along Comes the Supreme Court 
 Rapanos 

 No federal jurisdiction 
 Scalia, Roberts, Thomas, Alito 

 “Relatively permanent, standing or flowing” 
 Not “ordinarily dry channels . . . occasionally or intermittently flows” 
 Wetlands with a “continuous surface connection” 

 Kennedy 
 “Significant nexus” between wetland and traditional water 
 “chemical, physical, and biological integrity” of traditional water 

 Stevens, Souter, Ginsburg, Breyer 
 Wetlands adjacent to tributaries to navigable water 



Post-Rapanos Policy 
 Traditional navigable waters & 

interstate waters & territorial seas 
 Adjacent wetlands 
 Non-navigable relatively 

permanent waters (year-round or 
seasonal flow at least 3 months)  

 Adjacent wetlands 
 Other waters and adjacent 

wetlands with significant nexus 
 Isolated wetlands 

 

CWA 
JURISDICTION 

NO CWA 
JURISDICTION 



Post-Rapanos Regulation 
Clean Water Rule 
 Proposed 79 Fed Reg 22188 (April 21, 2014) 
 Final 80 Fed Reg 37054 (June 29, 2015) 
 Effective August 28, 2015 

 Identify CWA jurisdictional waters 
 Easier to understand 
 More predictable 
 Consistent with law and science 



Post-Rapanos Regulation 



Clean Water Rule 
Jurisdictional by rule 
1. Traditional navigable waters 
2. Interstate waters 
3. Territorial seas 
4. Impoundments 
5. Tributaries (newly defined) 
6. Adjacent waters (newly defined) 
Other Waters 
Case specific significant nexus 
7. Five specified types: prairie 

potholes, Carolina bays, pocosins, 
vernal pools, Texas coastal wetlands 

8. 100 yr flood plain, 4000 ft ordinary 
high water mark 

Exclusions 
1. Waste treatment system 
2. Prior converted cropland 
3. Ditches ephemeral/ 

intermittent 
4. Artificial ponds 
5. Groundwater 
6. Stormwater control 
7. Wastewater recycling 

Exemptions for normal farming, 
silviculture, ranching, plowing, 
seeding, cultivating, farm or 
stock ponds 33 USC 1344(f)(1) 
 



Clean Water Rule 
 Tributary 
 Water that contributes flow, directly or through 

another water 
 To navigable water, interstate water, territorial sea 
 “Physical indicators” of ordinary high water mark 

and bed and banks 



Clean Water Rule 
Adjacent 
 Bordering, contiguous, or neighboring, even if 

separated by berm 

Neighboring 
 Within 100 feet of ordinary high water mark of 

navigable water, interstate water, territorial sea, 
impoundment, tributary 

 Within 1500 feet OHWM and 100 year flood plain 
 



Significant 
Nexus 
 Adjacent/neighboring 
 Tributaries 
 Case-specific analysis 



Congressional 
Challenges 





Nationwide Litigation 
 Sixth Circuit (Murray Energy v EPA, No. 15-3751) 

 Oct. 9, 2015 stay 
 Briefing scheduled through February 2017 
 2-1 opinion retaining jurisdiction 
 NAM filed SCOTUS appeal on jurisdiction 



Treading Water . . . 
Did USEPA follow SCOTUS directions? 
Overreach or not protective enough? 
Cuyahoga burning v. filling wetlands 
 Far from consensus 

 



 
 
 
 
 
 

Jennifer Burke 
312-814-3620 

jennifer.burke@illinois.gov 
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