
RECEIVED
CLERK’S OFFICE

ILLINOIS POLLUTION CONTROLBOARD 9
August9, 2004

STATE OF ILLINOIS
WASTEMANAGEMENT OF ILLINOIS, ) Pollution Control Board
INC., )

)
Petitioner, )

) PCBO4-186
v. ) (Pollution ControlFacility

) SitingAppeal)
COUNTY BOARD OF KANKAKEE )
COUNTY, )

)
Respondent. )

HEARING OFFICER ORDER

Thisordermemorializesin writing theoral ruling on theAugust6, 2004motionto limit
thescopeanddurationof thesubpoenaeddepositionofMichael Watson,to be takenby counsel
for WasteManagementofIllinois, Inc. Thedeposition,alreadyoncerescheduled,is to beginat
11:00a.m.,August 10, 2004 in Kankakee.

Thisorderalsorelatestheargumentsleadingup to thehearingofficer’s rulingmadeat a
conferencecall onAugust 10, 2004,beginningat 1:30p.m. Thepersonsparticipatingn thecall
were: counselfor MichaelWatson,JenniferJ. SackettPohlenz;counselfor WasteManagement,
Inc. DonaldJ.Moran; counselfor therespondentCountyBoardofKankakeeCounty,RichardS.
Porter;andtheundersignedBoardHearingOfficer, KathleenM. Crowley

BACKGROUND

While hearingofficer ordersdo not ordinarilycontainadescriptionofthepasthistoryof
aproceeding,this backgroundis set outhereto contextualizeand abbreviatethe laterdescription
ofthepremisesofthis motionandthe argumentsconcerningit.

The siting approvalprocessbeforethe CountyandtheappealbeforetheBoardare
governedby, respectively,Sections39.2 and40.1 oftheEnvironmentalProtectionAct (Act)
(415ILCS 5/39.2and40.1(2002)).TheBoardopenedthisdocketon April 22, 2004,upon
receiptofthepetitionfor reviewofWasteManagementof Illinois, Inc. (WMII). WMII appeals
theMarch 17, 2003 denialofsiting approvalby theCountyBoardofKankakeeCountyfor
WMIPs September26, 2003applicationfor expansionoftheexistingKankakeeCountylandfill.
WMII soughtapprovalto expandaroundits existing 179-acresite,to resultin anexpandedsite
covering664acres,with a302-acredisposalsite. WMII challengesthefundamentalfairnessof
theproceeding,andalsocontendsthattheCounty’s finding thatcriteria 1, 3, and6 ofSection
39.2 hadnotbeenmet wasagainstmanifestweightoftheevidence.

TheBoardhas180 daysfrom thefiling of thepetitionto allow thepartiesto conduct
discovery,andtheBoardto conductapublichearing,receivebriefs,conductits deliberations,
andissueawrittenopinionandorder. Only thepartywhohasappliedfor siting,hereWMII, can
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waivethedecisiondeadline.As discussedat theAugust5, 2004statusconference,the current
decisiondeadlineis December2, 2004,asaresultofWMII waivers.

This is thesecondappealbeforetheBoardofaCountydecisionconcerningWMII’s
applicationfor siting approvalfor this sameproposedexpansion.City ofKankakeev. Countyof
Kankakee,KankakeeCountyBoard andWasteManagementofIllinois, Inc.; Merlin Karlockv.
CountyofKankakee,KankakeeCountyBoardandWasteManagementofIllinois: Michael
Watsonv. CountyBoardofKankakeeCounty, Illinois andWasteManagementofIllinois, Inc.;
KeithRunyonv. CountyofKankakee,KankakeeCountyBoard,andWasteManagementof
Illinois, Inc., PCB03-125,PCB03-133,PCB03-134,PCB03-135(cons.)(Aug. 7, 2003),
appealpendingsub.nom.WasteManagementofIllinois, Inc. v. PCB, CountyofKankakee,
CountyBoardofKankakee,City ofKankakee,Merlin Karlock, andKeith Runyon,No. 3-03-
0924(Third Dist.). (This setof caseswill bereferredto belowasKankakee(2003).)

OnJanuary31,2003, theKankakeeCountyBoardreachedadecisiongrantingsite
locationapproval,with conditions,to WasteManagementof Illinois, Inc. for a“regional
pollution controlfacility”. TheCountyofKankakeeaswell asMichaelWatson,ownerof
UnitedDisposalSystems(a competitorto WasteManagement),andtwo individual citizens
(Merlin Karlock andKeithRunyon)eachfiled separateappealsofthesameCountydecision.
ThevariousappealsarguedthattheCountylackedjurisdictionto decidesiting (raisedby all
petitionerssaveRunyon),that theCountyproceedingswerefundamentallyunfair, andthatthe
Countydecisionfinding that the statutorysitingcriteriahadbeenmetwasagainstthemanifest
weightof theevidence.

In its August7, 2003opinionandorder,theBoarddeterminedthattheCountylacked
jurisdictionto decidetheapplicationbecauseWasteManagementhadimproperlyfailed to notify
all landownersasrequiredby Section39.2 (b) oftheAct. 415 ILCS 5/39.2(b))(2002). The
Boardfoundthat, althoughRobertKellerhadbeenproperlyserved,BrendaKellerhadnotbeen
properlyserved.(Theissueofjurisdictionwasraisedafterhearingby, amongothers,Michael
Watson.) TheBoardaccordinglyvacatedtheCountydecisionwithoutreachingtheotherissues
presented.

(On thesameday, in a separateorderin aseparatecase,theBoardgrantedWaste
Management’smotionto withdraw its appealoftheconditionstheCountyhadimposedon its
grantofsitingapproval.SeeWasteManagementofIllinois, Inc. v. KankakeeCountyBoard,
PCB04-144(Aug. 7, 2003).)

Watson’sMotion and Supporting Arguments

Watson’smotionto limit thescopeanddurationofhis scheduledAugust 10, 2004
depositionrequeststwo formsofrelief. Themotionrequeststhatthedurationofthedeposition
be limited to onehour,andthat its scopebe limited to thescopeoftheJuly 7, 2004subpoena
ducestecum. In supportoftherequest,themotion attachesthreehearingofficerordersissuedin
theKankakee(2003)cases(Mot. Exh. A andB), correspondencebetweencounselfor Watson
andWMII regardingthedurationandscopeofthedeposition(Mot. Exh. C andD), andanews
articleconcerningvariousallegationsmadeconcerningactivitiesofUnitedDisposal,ownedby
Mr. Watson(Mot. Exh. E).
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Ms. Pohlenzarguedthat thegoalofthemotionwasentryofa protectiveorderto preventany
harassmentor intimidationofMr. Watson. Ms. Pohlenzassertedthat, asstatedin themotion,
thescopeof thedepositionshouldbe limited to thescopeofthedocumentslisted in the
deposition. In summary,theseincludeddocumentsrelatingto “communicationsbetweenAugust
1, 2003andMay 30, 2004” thatMr. Watsonhadregardingtheproposedexpansionofthe
KankakeeCountyLandfill 1) “with anymemberoftheKankakeeCountyBoard”, and2) “Mayor
DonaldGreen,BruceHarrison,RonaldThompsenandKeithRunyon”. Mot. at 2.

Ms. Pohlenzstatedherview thatjurisdictionis not atissuein this case,and that theonly
issuesraisedin theappealwerefundamentalfairnessandwhethertheCountydecisionon three
criteriawereagainstthemanifestweightoftheevidence. Mot. at 2. Ms. Pohlenzstatedthat any
inquiry into the issuesofKankakee(2003)or theoperationsofUnitedDisposalwerebeyondthe
scopeofthis proceeding.Shealsoobjectedto anysuggestionthat it wasimproperforcitizensto
actin concertwith oneanotherto voice theiroppositionto siting application.

WMII’S RESPONSEIN OPPOSTION

WMII did not file awrittenresponseto Watson’smotion. In response,Mr. Moranargued
thattherewasno basisfor limiting thedurationofthedepositionto aperiodoflessthanthethree
hourscustomarilyallowedundertheBoard’sproceduralrules.

Mr. Moranarguedthattherewereat leastthreeareasofrelevantinquiry: jurisdiction,
fundamentalfairnessandex partecommunications,andtherecordpresentedto theCounty
Board. Mr. Moranstatedthatthecourtshaveheldthatchallengesto jurisdictioncanbemadeat
anytime. Henotedthatthejurisdictionalchallengesregardingnoticewerebroughtup in the
prior caseby persons,includingMr. Watson,who havesoughtto intervenehereandwho would
beparticipatingattheBoard’shearingandfiling amicusbriefs.

Mr. Moranacknowledgedthat theoperationsofUnitedDisposalwerenotrelevantto
this sitingappeal.

THE COUNTY’S STATEMENT

Mr. Porterstatedfor therecordthat, ascounselfor therespondentCounty,he intendedto
bepresentattheAugust10, 2004depositionnoticedup by WMII. Mr. Porterstatedthat the
Countyhadno intentionof gettinginto issuesconcerningUnitedDisposalduring thedeposition.
Mr. Porternotedthat, asstatedin Watson’smotion, theCountyhadseparatelitigation pending
againstMr. WatsonandUnitedDisposal. Mot. at 7, referencingCountyofKankakeev. United
Disposal,Inc., MichaelWatson,et al., 04-MR 427. TheCountyreservestheright to pursueits
own issuesagainstMr. WatsonandUnitedDisposalin its own litigation, and doesnot intendits
failure to do sohereto prejudiceany rightselsewhere.
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THE RULING

In summary,my ruling deniestheWatson’smotion to limit discovery. Ms. Pohlenzis
correctthat it is perfectlyappropriateundertheBoard’srulesto requestan orderregulating
discoverywherenecessaryto prevent,amongotherthings, harassment,and“fishing expeditions”
into irrelevantareas.See35 Ill. Adm. Code101.616(d).But, Watsonhasfailed to demonstrate
that aprotectiveorderis neededatthis time.

Thepurposeofdiscoveryis to uncoverall relevantinformationandinformation
calculatedto leadto relevantinformation. See35 Ill. Adm. Code101.616(a). WMII’s petition
for reviewchallengestheCountydecisionon thegroundsoffundamentalfairnessandalleges
that thedecisionon criteria1, 3, and6 wereagainstthemanifestweightoftheevidence. Forthe
purposesofdiscovery,Mr. Morandemonstratedtherelevanceof aninquiry intopossibleex
partecontacts,andof a limited inquiry into jurisdictionalissues. As bothWMII andtheCounty
seemto bewell awareofwhich issuesareandarenot relevantin this sitingappealasframedby
WMII’s petitionforreview,I find that entryofaprotectiveorderis notpresentlywarranted.

As to therequestedlimitation ofthe deposition’sdurationto onehour,I foundthis case
distinguishablefrom Kankakee2003, in partbecausethedeadlinedatepressuresthat existed
therearenotpresentin this case. Given theissuesthat arelegitimatelywithin thescopeof
discoveryhere,thesuggestedone-hourlimitation couldbeundulyconstraining

In conclusion,this orderdeniesthemotion to limit thedurationand scopeof Mr.
Watson’sdeposition. Thepartiesareremindedto conductthis depositionasexpeditiouslyasis
practicable,mindful ofthe issuesrelevantin this siting appeal.

IT IS SO ORDERED.

KathleenM. Crowley
SeniorAttorney
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphStreet
Chicago,Illinois 60601
312.814.6929
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CERTIFICATEOF SERVICE

It is herebycertified that truecopiesoftheforegoingorderwasmailed,first class,on
August9, 2004, to eachof thepersonson theattachedservicelist.

It is herebycertifiedthat atrue copyoftheforegoingorderwashanddeliveredto the
following onAugust9, 2004:

DorothyM. Gunn
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 W. RandolphSt., Ste. 11-500
Chicago,Illinois 60601
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KathleenM. Crowley
SeniorAttorney
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601
312.814.6929


