
RECEIVED
CLERK’S OFFICE

ILLiNOIS PO1J~ 45OJ~kdL ~ AUG 03 2004
~(A~U~S~~ ~ STATEOFILLINOIS

fi ‘~‘t~ h ~!~ L Pollution Control Board
WASTEMANAGEMENTOFILL1NO U ~\ ) ~ I
INC.,

)
Petitioner, )

) PCBO4-186
v. ) (Pollution ControlFacility

) Siting Appeal)
COUNTYBOARD OFKANKAKEE )
COUNTY, )

)
Respondent. )

HEARING OFFICER ORDER

Thisordermemorializesin writing theoraldenialofthefax-filed August2, 2004motion
to quashsubpoenasfor thedepositionsofFrankandBrendaKeller,to betakenby counselfor
WasteManagementof Illinois, Inc. TheKellersdepositionswerescheduled,respectively,for
1:00p.m. and 2:30p.m.,August 2, 2004in Kankakee.This orderalsorelatesthearguments
leadingup to thehearingofficer’s ruling madeat aconferencecall heldbetweencounselfor
WasteManagement,Inc., theKellers, andtheundersignedhearingofficerbetween12:20p.m.
and 1:15 p.m.onAugust2, 2004.

BACKGROUND

While hearingofficerordersdo not ordinarily containadescriptionofthepasthistoryof
aproceeding,thisbackgroundis setouthereto contextualizeandabbreviatethe laterdescription
ofthepremisesofthis motionand theargumentsconcerningit.

Thesitingapprovalprocessbeforethe CountyandtheappealbeforetheBoardare
governedby, respectively,Sections39.2 and40.1 oftheEnvironmentalProtectionAct (Act)
(415 ILCS 5/39.2and40.1 (2002)). TheBoardopenedthisdocketon April 22, 2004,upon
receiptofthepetitionfor reviewofWasteManagementofIllinois, Inc. (WMII). WMII appeals
theMarch 17, 2003denialof siting approvalby theCountyBoardofKankakeeCountyfor
WMIPs September26, 2003applicationfor expansionofthe existingKankakeeCountylandfill.
WMII soughtapprovalto expandaroundits existing 179-acresite,to result in an expandedsite
covering664 acres,with a 302-acredisposalsite. WMII challengesthefundamentalfairnessof
theproceeding,andalsocontendsthat theCounty’s finding thatcriteria1, 3, and6 ofSection
39.2 hadnot beenmetwasagainstmanifestweightoftheevidence.

TheBoardhas 180 daysfrom thefiling ofthepetitionto allow thepartiesto conduct
discovery,andtheBoardto conductapublic hearing,receivebriefs,conductits deliberations,
and issueawrittenopinionand order. Only thepartywho hasappliedfor siting,hereWMII, can
waivethe decisiondeadline. Thecurrentdecisiondeadlineis November19, 2004,asaresultof
WMII waivers.



2

This is thesecondappealbeforetheBoardof a CountydecisionconcerningWIVHI’s
applicationfor sitingapprovalfor this sameproposedexpansion.Cityof Kankakeev. Countyof
Kankakee,KankakeeCountyBoard andWasteManagementofIllinois, Inc.; Merlin Karlock v.
CountyofKankakee,KankakeeCountyBoardandWasteManagementofIllinois; Michael
Watsonv. CountyBoardofKankakeeCounty, Illinois andWasteManagementofIllinois, Inc.;
KeithRunyonv. CountyofKankakee,KankakeeCountyBoard,andWasteManagementof
Illinois, Inc., PCB03-125,PCB03-133,PCB03-134,PCB03-135(cons.)(Aug. 7, 2003),
appealpendingsub. nom.WasteManagementofIllinois, Inc. v. PCB,CountyofKankakee,
CountyBoardofKankakee,City ofKankakee,Merlin Karlock,andKeith Runyon,No. 3-03-
0924(Third Dist.).

OnJanuary31, 2003,theKankakeeCountyBoardreacheda decisiongrantingsite
locationapproval,with conditions,to WasteManagementofIllinois, Inc. for a“regional
pollution controlfacility”. TheCountyofKankakeeaswell asMichaelWatson,ownerof
UnitedDisposalSystems(acompetitorto WasteManagement),andtwo individual citizens
(Merlin Karlock andKeithRunyon)eachfiled separateappealsofthe sameCountydecision.
Thevariousappealsarguedthat theCountylackedjurisdictionto decidesiting(raisedby all
petitionerssaveRunyon),thattheCountyproceedingswerefundamentallyunfair,andthatthe
Countydecisionfinding thatthestatutorysitingcriteriahadbeenmetwasagainstthemanifest
weightof theevidence.

In its August7, 2003opinionandorder,theBoarddeterminedthat theCountylacked
jurisdictionto decidetheapplicationbecauseWasteManagementhadimproperlyfailed to notify
all landownersasrequiredby Section39.2 (b) of theEnvironmentalProtectionAct. 415 ILCS
5/39.2(b))(2002). TheBoardfoundthat, althoughRobertKellerhadbeenproperlyserved,
BrendaKellerhadnotbeenproperlyserved.(ThesepersonsarethesameRobertandBrenda
Kellerwhosedepositionswasthe subjectoftheAugust2, 2004motionto quashatissuehere.)
TheBoardaccordinglyvacatedtheCountydecisionwithoutreachingtheotherissuespresented.

(On thesameday, in a separateorderin aseparatecase,theBoardgrantedWaste
Management’smotionto withdraw its appealoftheconditionstheCountyhadimposedon its
grantofsiting approval.SeeWasteManagementofIllinois, Inc. v. KankakeeCountyBoard,
PCB 04-144(Aug. 7, 2003).)

THE HANDLING OF THE KELLERS’MOTION TO QUASH

The substanceofthemotion will bediscussedlater, in the discussionoftheconference
call. ThefactsbehindtheBoard’sreceiptofthemotion follow. At 8:47 a.m.onMonday,
August2, 2004,theoffice oftheClerk oftheBoardbeganto receiveatelefaxedfiling addressed
to theregularhearingofficer in thismatter,BradleyHalloran. Thefiling wasamotion to quash
thesubpoenasfor RobertandBrendaKeller, signedby RobertB. LaBeauofthefirm LaBeau,
Dietchweiler,andAssociatesin Kankakee.Thedepositionswerescheduledto commenceon the
sameday,August2, 2004at theKankakeeAdministrativeBuilding at 1:00p.m. and2:30p.m.,
respectively.
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TheBoard’sproceduralrulesprovidethat telefaxfilings areacceptedonly with prior
approvalofthe Clerkorthehearingofficer. TheAssistantClerk who receivedthe filing
determinedthatno appearancehadpreviouslybeenfiled by this firm on behalfofthese
individuals. After learningthat Mr. Halloranwouldnot bein theoffice Monday,theAssistant
Clerkreferredthemotionto SeniorAttorneyKathleenCrowley. Healsotold Ms. Crowleythat
he hadreceivedacall from theoffice ofWIVIII’s counselaskingfor Mr. Halloranto discussthe
motion.

At sometime after10:00 a.m.,WIVIII’s counselDonaldMorancalledMs. Crowley and
askedif therewould beanopportunityto respondto themotion. Hestatedthathewouldbe
taking depositionsin this case,andthathewould notbe availableuntil afternoon. Heaskedthat
further instructionsbe left on his voicemail. Ms. Crowleyreviewedthemotion. Given the
natureofthemotion’sallegations,andthetiming ofthe deposition,sheauthorizedtheAssistant
Clerk to acceptthefiling.

Ms. Crowleyunsuccessfullyattemptedtotelephonemovant’scounselRobertLaBeauat
approximately11:00a.m. Havingbeentoldhewasin ameeting,sheleft amessagestatingthat
theBoardhadreceivedthemotion andthat sheneededto setup a conferencecall to discussthe
motion. Whenshehadnotreceivedaphonecall from Mr. LaBeauby 11:45a.m.,Ms. Crowley
left amessageto thateffect for Mr. Moran,andaskedhim to call her.

Shortlybefore12:00noon,Ms. Crowleyagainattemptedto reachMr. LaBeau,who was
not available. Again explainingthe situationto a secretary,Ms. Crowleywasthenconnected
with Mr. LaBeau’sparter,Mr. MichaelDietchweiler. Mr. Deitchweilerexplainedthat he was
unfamiliarwith themotionto quashor with theBoard. Ms. Crowleyexplainedthesituation,and
statedthatshewouldhearargumentfrom Mr. Moranby telephone,andwantedamemberofthe
movant’sfirm presentif possible.Mr. Deitchweilerstatedthat hewouldparticipatein a
conferencecall anytimeafter12:15p.m. Mr. MorancalledMs. Crowley,who thensetup 12:20
p.m. asthetime for thecall.

THE CONFERENCE CALL

Theconferencecall commencedat 12:20p.m. andlasteduntil 1:15 p.m. As a
preliminarymatter,Mr. Deitchweileradvisedthehearingofficer andMr. MoranoftheKellers’
filing ofapetitionfor injunctionandtemporaryrestrainingorderagainstMr. Moranin the
KankakeeCountyCircuit Court. Thecase,No. 2004MR 735, wasfiled at 11:45 a.m.on
August2, 2004. Heexplainedthat thecasewaspremisedon someoftheallegationsofwitness
harassmentrelatedin themotion andsupportedby thesupportingaffidavitsoftheKellers. Mr.
Deitchweilerexplainedthat, while hewasunfamiliarwith thesitingappealbeforetheBoard,that
he hadworkedon thecasefiled in theCircuit Court,andhadnot connectedthetwo prior actions
prior to his reviewofthe motion to quash.

Mr. Deitchweilerfor theKellersobjectedto theshortnoticehehadbeengivenof the
conferencecall, andMr. Moranfor WMII objectedto thefiling ofthemotionsoshortlybefore
the depositionwasscheduledto commence.Ms. Crowleyoverruledbothobjections. As to
issuesoftiming, themotion to quashitselfcouldhavebeenfiled earlier,sincethesubpoenashad
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beenissued13 daysbeforeonJuly 21, 1004. But, given theBoard’spreferencethatmotionsto
quashsubpoenasberuledon in advanceofthescheduledstarttime ofthe deposition,andthe
natureofthe allegations,Ms. Crowleydeterminedthat argumenton themotion wouldbe heard.

The Substanceof theKellers’ Motion and Supporting Arguments

Themotionto quashis basedon two majorpremises:(1) thatthepurposeofthe
subpoenaswasto harassandintimidatetheKellers;and (2) thattherewasno relevantmaterial
that couldbediscovered,sincejurisdictionis not at issuein this case.Mot. at2. More
specifically,themotionassertsthatMr. Keller hadalreadyappearedattheappointedplaceand
time for depositiontwice,onJune22 andJune23, 2004. As hehadtwicetakentimeoff from
hisjob at PickettStoneCompany,hearguedthat he shouldnotbe forcedto appearagain.

Themotion alsoassertedthatMr. Moran, accompaniedby awoman,hadappeared
uninvitedattheKellerresidenceon or aboutJuly 20, 2004. Mr. Moranallegedlystatedthat

unlesstheysignedandAffidavit orotherdocumentbebroughtwith him thatMr.
MoranwouldpresentproofofperjuryoftheKellers.. . but that] if theysigned
[thedocumentthatWMII] wouldnot pursuetheirallegedperjury. Mot. at 2.

Attachedto themotionwastheaffidavit ofRobertKeller, aswell astwo subpoenas.Thefirst
requiredappearanceat 1:00 p.m.on aJunedate—thedatepartofthetypewrittendateofJune22
wascrossedout and“23” wasinkedin. Theothersubpoenawasfor August2 at 1:00p.m. Also
attachedto themotionweretheaffidavit ofBrendaKeller,andherAugust2 subpoenafrom
WMII.

WMII’S RESPONSEIN OPPOSTION

In response,Mr. Moranexplainedthat theJunesubpoenashouldhavehada4:00p.m.
starttime,andnot a 1:00p.m.starttime. Hesaidit washis understandingthat oneof theCounty
attorneyshadexplainedthat to Mr. Keller, who alsosuggestedthathecomebackatthat time or
contactMr. Moranwith questions.Mr. Moranstatedthat hewastold that Mr. Keller saidhe
wouldnot beback lateronJune22. Mr. Moranstatedthat Mr. Kellerhadnotcalledhim, and
that hehadno ideawhomayhavetold Mr. Keller to returnonJune23. Mr. Morandeniedthat
hehadharassedtheKellersat theirhomeon July 22,2004,orat anyothertime, assertingthatthe
Kellershadin fact invited him to theirhome.

Mr. Moranremindedthat thepurposeofdiscoveryis to uncoverall relevantinformation
andinformationcalculatedto leadto relevantinformation. See35 III. Adm. Code101.616(a).
Hearguedthattherewereatleasttwo areasofrelevantinquiry. Thefirst would be theirreceipt
ofnoticeofthis application,despitetheKellers’ affidavitsassertingthatnoticewasnot an issue
in this case.Mr. Moran statedthatthecourtshaveheldthat challengesto jurisdictioncanbe
madeat anytime. Henotedthatthejurisdictionalchallengesregardingnoticewerebroughtup
in theprior caseby personswho havesoughtto intervenehereandwhowould beparticipatingat
theBoard’shearingand filing amicusbriefs.
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Second,Mr. MorannotedthatMr. KellerhadtestifiedbeforetheCountyin oppositionto
thesecond,September26, 2003applicationon appealhere. Mr. Moranalsostatedthat he
wishedto deposetheKellerson thesubjectof ex partecontactsbetweentheCountyBoard
Membersand membersofthecommunity. Mr. Morandid not allegethat theKellers themselves
hadmadesuchcontacts.Mr. Moranstatedthathehadinformationandbeliefthat an individual
living in a traileron theKellerspropertyhadleft theKellers’ phonenumberasa contactnumber
forpersonsopposedto thelandfill.

THE RULING

In summary,my ruling deniestheKeller’s motionto quashthesubpoenas.Forthe
purposesofdiscovery,Mr. Morandemonstratedtherelevanceofan inquiry into possibleex
partecontacts,andof a limited inquiry into theKeller’s admissionthattheyhadreceivednotice.
I orderedthereschedulingofthedepositionsoftheKellers,statingthat thiswrittenorderwould
follow.

I havegivengreatweightto thefact thatMr. Keller hasalreadytakenoff from work two
daysin June.Therecordis clearthatMr. Kellerhasbeeninconveniencedby WMII’s timeerror
in theJune22 subpoena.But, it appearsthatby inquiryto WMII’s counsel,Mr. Kellercould
haveavoidedfurtherinconvenience.Mr. Kellercouldhavereturnedlater,assuggestedby one
oftheCountyattorneys.Additionally, thesourceofanyiristructionto returnfor depositionon
June23 wasunclear. Again, I madeno ruling onanyallegationsconcerningharassmentofthe
Kellersby Mr. Moranon July 20 oranyotherdate.

Mr. Moranrequestedthatthedepositionberescheduledwithin oneweek. I didnot grant
that motion, astheBoardhasno detailsasto theexactscopeofthereliefrequestedin the
Kankakeecircuit court. Again, thisorderis in nowayintendedto conflict with anyorder
enteredby theKankakeeCircuit Court.

In conclusion,themotion to quashsubpoenasis denied.Thesedepositionsshallbe
conductedasexpeditiouslyasis practicable,consistentwith anyorderoftheKankakeeCircuit
Court. Thepartiesaredirectedto takeduecareto minimize additionallossofwork timeby Mr.
Keller.

IT IS SO ORDERED.

KathleenM. Crowley
SeniorAttorney
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphStreet
Chicago,Illinois 60601
312.814.6929


