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SEEATTACHED SERVICELIST.

PLEASE TAKE NOTICE that on Thursday, June 5, 2003, we filed the attached
Metropolitan Water Reclamation District’s Comments to Proposed Revisions and
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(312)751-6583
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METROPOLITAN WATER RECLAMATION DISTRICT’S
COMMENTS TO PROPOSEDREVISIONS AND AMENDMENTS

The MetropolitanWater ReclamationDistrict of GreaterChicago(“District”), submits

the following commentsconcerningthe proposedamendmentsand adoptionsto 35 Ill. Adrn.

CodePart309, SubpartA, NPDESPermitsandPermittingProcedures.

TheDistrict is a unit of local governmentcreatedby the statelegislaturefor thepurpose

of collecting and disposingof sewerage,reducingpollution of the waterwaysand preventing

flooding. 70 ILCS 2605/1, et seq. (“District Act”). The District’s serviceareais mostof Cook

County. In its capacityasa public healthagency,theDistrict operatesseventreatmentfacilities

in its servicearea,servesfive million residentsand treatsan averageof 1.4 billion gallons of

sewagedaily. The District hassevenwastewatertreatmentplant NPDESpermits issuedby the

Illinois EnvironmentalProtectionAgency(“IEPA”).

The District is in favor of public participation in the NPDES permitting process.

However,manyoftheproposedamendmentsutilize languagethat createsanamorphousstandard

that injectsexcessivesubjectivityinto theapplicationandinterpretationoftherules. TheDistrict



believesthat therules now in effect provideadequateparticipationwithout imposingprocedural

delaysthat will removethe certainty and finality at various stagesin the permitting process.

Suchdelaysanduncertaintiesarenot only unfairto theparticipants,but alsoincreasethecostsof

theproceedings.

In thesecomments,theDistrict will addressseveralof theproposedamendmentsthat the

District believesshouldnotbeadoptedor, atthevery least,modifiedprior to adoption.

Section 309.105(f)

Thecurrentrulesprovidenoticeandopportunityforpublic participation. ThePetitioners’

proposedsubsection(f~seeksto purportedlyenhancepublicparticipationby prohibiting issuance

of an NPDES permit if thepublic “has not hadafair opportunityto commenton all substantial

termsof the permit.” (emphasisadded). Theterms“fair opportunity” and “substantialterms”

are vague. This languagewill not improvepublic participation,but simply enablea party to

challengeanypermit regardlessof the amountof public participationby alleging that although

opportunityto commentwas provided,it wasnot”fair.” Thiswill only inject furtheruncertainty,

delayand expense.

Section309.120

TheDistrict concurswith therecommendationsoftheAgencyin its April 29, 2003, filing

thatthe proposedprovisionsnot be adopted. Theproposedamendmentsaretroublingin several

respects.

For example,the Petitionersproposedlanguageremovesthecertaintyand finality ofthe

commentperiodby only requiringthat partiesraise“all reasonablyascertainableissuesand

submit all reasonablyavailable arguments...“(emphasisadded). This languagewill enable

parties to advance issuesand argumentsafter the close of the commentperiod, and in all
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likelihood, could result in additional motion practiceor hearingson the issue of whethersuch

issuesorargumentswerereasonablyascertainableor available-during thecommentperiod.

The District also has concernswith the wording of the last line. While the District

obviously hasno objectionto the Board grantingextensionsof time, such requestsshouldbe

discretionarywith the Board, madewithin the original commentperiod and be basedupon a

showingof goodcause. In theeventsection309.120is adopted,which theDistrict opposes,the

-Districtproposeschangingthe final line to readasfollows: “Additional time maybegrantedat

the discretionof the Agency if a commenterrequestssuch additional time within the original

commentperiodandsetsforth goodcausefor suchadditionaltime.”

Section309.121

TheDistrict is opposedto theadditionofthjs sectionbecauseit removesthecertaintyand

finality of the permitting process,and replacesit with the possibility of numerousroundsof

public comment. For example, in the first sentenceof paragraphone, what exactly is the

standardto beutilized in determiningwhether“the proceduresofthis paragraphcouldexpedite

the decisionmaking process.” In the secondsentence,thosesubmittingcommentsneedonly

submit “all reasonablyavailable factual grounds supportingtheir position.” - What if such

groundsareallegedlynot “reasonablyavailable?” Cantheythenseekto reopentherecordagain

whensuchgroundspurportedlybecome“reasonablyavailable?”

In theeventtheseprovisionsareadopted,paragraph4 shouldbe limited andmorecertain.

For purposesof clarity and in orderto ensurethat requestsaremadein a timely fashion, the

District suggeststhefollowing modificationsto thePetitioners’proposedlanguage:

A commentperiodof longer than 60 dayswill often~ be necessaryin complicated

proceedingsto give commentersareasonableopportunityto complywith requirementsof
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this section. Commentersmay requestk~gefup to an additional 60 daysto comment

e-emmeperi~ds-andthey-shall be giant~1- -hextent~-the-yappea~-fieeessar-y~-Such

requestsfor additional time must be submittedprior to the expirationof the original

commentperiod and set forth good causefor the request. The Agency shall have the

discretionto grantor denysuchrequest.

TheDistrict hasreviewedtheproposedlanguageoftheAgencysuggestedin its April 29~

filing. TheDistrict supportsthe languagesuggestedby theAgency.

Section309.122(A)

The District concurswith the Agency’ suggestedlanguagefor section309.121,which

would eliminatetheneedfor 309.122. With respectto the Petitioners’ proposedlanguage,the

District objectsto the lackof finality in theprocess.

As amatteroffairnessandin the interestofmovingtheprocessalong,finality is required

atvariouspointsin theproceedings.To theextentfurthercommentsareacceptedon anewdraft

permit, those comments should be restricted to those parts of the permit that have been

substantiallymodified. Partieswill have already had an opportunity to commenton those

portions of the permit not modified and should not be granted a secondbite at the apple.

Therefore,the secondsentenceshouldbechangedto readasfollows:

The Agency i~y~~il restrict comments- on the modified draft permit to significant

issuesonwhichtherehasnotbeenapreviousopportunityto comment.

WHEREFORE, the Metropolitan Water Reclamation District of Greater Chicago,

requeststhatin theeventthe Boardadoptsany amendmentsto theIllinois AdministrativeCode,

theybeconsistentwith theDistrict’s comments.
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Respectfullysubmitted,

MetropolitanWaterReclamation -

District ofGreaterChicago

~ Michael G.Rosenberg,Attorney (J

DATED: June~,2003

MetropolitanWaterReclamation
District ofGreaterChicago
Michael G. Rosenberg
RonaldM. Hill
100EastErie Street
Chicago,Illinois 60611
(312)751-6583
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STATE OF ILLINOIS

COUNTY OFCOOK

I, Louis Kollias, being first duly sworn,on oath, deposeandstatethat I amthe AssistantChief

Engineerof Research& Developmentfor the Metropolitan Water ReclamationDistrict of Greater

Chicago,andthat to thebestof my knowledgeandbelief, the facts containedin theMetropolitanWater

ReclamationDistrict’s Commentsto ProposedRevisionsandAmendmentsto 35 Ill. Adm. CodePart309,

SubpartA, NPDESPermitsandPermittingProcedures(R03-19) aretrueandcorrect.

Louis Kollias, AssistantChiefEngineerof
Research& Development,MetropolitanWater
ReclamationDistrict ofGreaterChicago

SubscribedandSwornto BeforeMe

This ~ay ofMay2003.

/1
RosalieBottari

~d~Ei~L MCo~rnissionExp~04/10J2OO6

NotaryPublic
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