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IN THE MATTER OF:

PROPOSEDAMENDMENTS TO:
PART 309 SUBPARTA - )
35 Ill. Adm. Code309.105,309.7,309.8, )
309.117,309.119,309.143,309.147;and )
PROPOSED35 Ill. Adm. Code120 through )
122 - NPDESPERMITSAND PERMITTING)
PROCEDURES )

MOTION TO FILE WRITTEN TESTIMONY INSTANTER

TheIllinois AssociationofWastewaterAgencies(IAWA), by its attorneysGardner

Carton& Douglas,movesto file its writtentestimonyinstanter. In support thereof,JAWA states

asfollows:

1. IAWA, representedby RoyHarschofGardner,Carton& Douglas,hasmembers

thatreceiveNPDESpermitsfrom theIllinois EPA, andtheIAWA thereforehasastronginterest

in thesubjectmatterofthis rulemaking.

2. Counselfor JAWA wasunableto file writtentestimonyby March26, 2003, as

requiredby theBoard’sorder,becauseof circumstancesbeyondits control. Counselfor IAWA

nonethelessworkeddiligently to ensurethedelayin filing writtentestimonywasminimal, and

conferredwith thehearingofficer aboutthedelayon thedatetestimonywasdue.

3. IAWA believesits participationin this rulemakingis important,movestheBoard

to acceptthiswritten testimony.

c~v~p
BEFORE THE ILLINOIS POLLUTION CONTROL BOAI~EgK’sOFFICE

MAR 27 2003

STATE OFIWNOIS

R03-19 Pollution Control Board



WHEREFORE,IAWA movestheBoardto acceptthewrittentestimonyof Roy M.

Harschinstanter.

Respectfullysubmitted,

~
OneofAttorneysfor Petitioner,,,’

Roy M. Harsch
SheilaH. Deely
GardnerCarton& DouglasLLC
191 N. WackerDrive — Suite3700
Chicago,IL 60606-1698
Telephone: (312)569-1000
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PRE-FILEDTESTIMONY OF ROY M. HARSCH

My nameis ROY M. HARSCH,I amaPrincipalin the law firm ofGardner,Carton&
DouglasLLC, whohasbeenretainedon behalfoftheIllinois Associationof Wastewater
Agencies(IAWA) to representit in this matter. As theIllinois PollutionControlBoard(Board)
is aware,IAWA hasa longand activehistoryofinvolvementbeforetheBoardin mattersof
waterpollution regulation. IAWA representsfifty-five sanitarydistricts andmunicipalities
locatedacrossthelengthofIllinois. IAWA membersarerequiredto possessNPDESpermits
regulatingtheirdischargesofwastewaterfrom their treatmentplantsandmustobtain
authorizationsto constructandrevisionsto NPDESpermitsastheyhaveto expandtheir
treatmentsystemsto treatthewastewaterthat is generatedfrom newgrowththat occursin their
serviceareas.As an associationofpublic agencies,IAWA hasno fundamentalobjectionto the
public’sright to providepublic commenton NPDESpermitsandto requestappropriatepublic
hearingsto presentpublic commentsuponproposedNPDESpermits.

Beforeproceedingwith my testimony,I think it is importantto providesomepersonal
background.I wastheAdministrativeAssistantto ChairmanJakeDumellefrom 1973 through
1975whentheBoardhadbeforeit R73-l 1 andR73-12whichweretheNPDESPermit
Proposals.I wasthe designatedHearingOfficer in theseconsolidatedregulatoryproceedings
andI hadtheprincipleresponsibilityfor draftingthefinal regulations,theBoard’sOrderthat
wasadoptedon August29 and September5, 1974andtheBoard’sOpiniondatedDecember5,
1974. After leavingtheBoardin the summerof 1975, I movedto theUnited States
EnvironmentalProtectionAgency(U.S.EPA) whereoneofmy assignmentswasto assistin the
negotiationofthedelegationoftheNPDESPermitProgramfrom U.S. EPAto theStateof
Illinois. I hadasubstantialrole in thedraftingofthefinal delegationagreementbetweenU.S.
EPA andtheStateofIllinois. I co-authoredaLaw Reviewarticlewith Gail C. Ginsberg,the
formergeneralcounselforRegion5, which describesthe legalrequirementsfor developmentof
an NPDESpermitprogramandits delegationto astateaswell asthestepsthat Illinois tookto
implementits NPDESpermitprogram,andtheproblemsthat it encounteredin carryingout this
program. This Law Reviewarticleis foundat27 DePaulLaw Review,3 pages,739 through760
(Spring 1978). Givenmy involvementin thedevelopmentoftheIllinois NPDESregulations,the
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delegationoftheprogramto theStateofIllinois andthe25 yearsof privatepracticewhereI have
representednumerousclientsbeforetheIllinois EnvironmentalProtectionAgency(JEPA) in
NPDESpermittingmattersandtheBoardin NPDESpermit appeals,I believethat I haveample
qualificationsto provideinsightto testif~’in thisproceeding.

As previouslystated,JAWA doesnotobjectto thepublic’s right to commenton proposed
NPDESpermits. WhatIAWA objectsto, is that theproponentsin thisproceedinghavefailedto
meettheirburdento establishthereasonswhy theBoardshouldenactthisproposal. It hasbeen
IAWA members’experience,andthat ofmy personalprofessionalexperience,thatthe
proponentsof thisregulationhaveavailedthemselvesat everyopportunityto commenton
proposedNPDESpermits. Manyofthesecommentsincluderequestsfor publichearingswhich
areroutinelygrantedbytheIEPA. Thus,IAWA fails to seethatundertheexisting regulations
that theproponentshavenotbeenaffordedtheopportunityto providepublic commenton
NPDES permits,andrequestsfor publichearingsasrequiredby theCleanWaterAct.

I havechosennot to addresstheruleson aline by line, ruleby rulebasisbecauseI
believetheproponentshavetotally andwith arroganceignoredtheirburdenofprovidinga
justification for theamendments.Next, wehavebeeninformedthat theIEPA,baseduponthe
statementsof recordsby TobyFrevert,will bemoving to amendtheproposalto addressthose
provisionsthattheIEPAbelievesit is currentlycarryingout in practice. Weunderstandthat the
IEPAhasmetwith theproponentswith respectto this redraflingandweexpectthatwewill
shortlybemeetingwith theIEPA to reviewits draftaswell. Wewould expectthatathird
hearingwould be adistinct possibilityunlesstheBoardwereto dismissthisproposalbasedupon
thelackofsupportsubmittedby theproponents.

In essencethebasisofthis proposalis, namely,that theproponentslost an appealofthe
BlackBeautyNPDESpermit. Whattheyareapparentlyreally seekingin this proposalis to shift
theburdenofproofbeforetheIEPA to makeit essentiallyprocedurallyimpossiblefortheIEPA
to issueapermitthatcanwithstandtheproceduralrigorsofan unendingroundofpotential
appealsshouldtheyelectto pursuethem. Second,theproponentsseekto addto thearsenalof
proceduralroadblocksofunendingpublic commentperiodsandrequestsfor publichearingsthat
theycurrentlyemploywhenobjectingto permitsauthorizingexpansionofpublicly owned
treatmentworks (“POTW”) to servegrowth.

Thesameproponentsof thisproceedinghaveutilized thethreatofobjectionstaproposed
NPDESpermitsandrequestsfor public hearings,aswell astheactualpublic hearingprocess
itself, to negotiatemonitoringrequirements,effluent limitations,loadrestrictions,flow
diversionsandotherrequirementsnotpresentlyrequiredby TheCleanWaterAct, theIllinois
EnvironmentalProtectionAct or existingBoardregulations. This tactichasbeenmost
successfulwhenaPOTWis facedwith anurgentneedto beginconstructionbecauseofnew
significantdevelopmentin its servicearea. ThusthePOTWdischargermusthaveapermit
issuedwhichwould accommodategrowth. By in essenceholdingthepermit hostage,these
environmentalgroupshaveattemptedto extractconcessionsnot requiredby existingregulations.
Uponreachingan agreementthepublic hearingrequestis withdrawnandIEPA is freeto issue
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the “agreed”uponpermit. Given thedemonstratedpoweroftheproponentsto extractsuch
concessionsunderthe currentNPDESpermittingsystem,IAWA seesnoneedfor theproposal
currentlybeforetheBoard.

Mr. Ettingertestifiedatthefirst hearingthat anyrelaxationin apermit conditionwould
requirere-publicationofthepublic noticeandanewopportunityfor therequestofapublic
hearing,whichundercurrentIEPApolicy meansan automaticgrantofthepublic hearing
concerningtherelaxationof the limitation. This simply meansthatwearein aneverending
processofdelayfor basicallywhat amountsto delayssakein the issuanceofNPDESpermits.
This is not acceptableandinvolvesa substantialcostto theStateofIllinois at a time ofsevere
budgetcrisis,aswell asanegativeimpacton theregulatedcommunityby delayingthe
constructionofneedednewtreatmentfacilities to accommodategrowth. Thiswill either leadto
thecontinuedpracticeofforcingPOTWsto negotiatewith environmentalgroupsandaccedeto
theirdemandsfor limitations notrequiredby existingregulationsin orderto obtainwithdrawal
ofrequestsforpublic hearingsorsuffertheconsequenceofthedelay.

Unfortunately,onetacticthathascomeout ofthisprocessis thatwehavehadto advise
ourPOTWclients,in truly time sensitiveprojects,thatupontheinitial draftpre-publicnotice
stage,thePOTWshouldrequestits ownpublic hearing,thus,bypassingthe initial publication
stage.This cutsapproximately60 to 90 daysout ofthecycle, knowingfull well onmany
NPDESprojectsthatthesamecitizengroupsthat areproponentshere,will beobjectingto
permitsandusing theprocessto objectto growthandlorto attemptto negotiaterestrictivepermit
conditions. This processhas,ofcourse,greatlyincreasedthecostsofpermittingfor the
municipalitiesandsanitarydistricts. It alsohashadtheimpactoftying up substantialresources
at IEPA asit hasto go throughthepublic hearingprocess.Theproposalthat is presentlyon the
tablebeforetheBoardwould exacerbatethisbecauseany changeorrelaxationof anycondition
would requireare-publicnoticeandanopportunityfor asecondhearingrequest,andathird,
fourthandonandon.

IAWA objectsto theproposalasit is currentlydraftedasbeingunnecessary,unsupported
andfinally, unreasonablein thatit will leadto an increasein thedelayassociatedwith necessary
NPDESpermittingat atime whenwecurrentlyhaveover 1,000NPDESpermits awaitingaction
by theIEPA.

I would againcautionasI did in my openingstatementthatthe existingNPDES
regulations,includingthepublicparticipationregulationsthatareatissuein this proceeding,
werethesubjectof substantialpublic debateandthoughtatthetime oftheoriginal adoptionby
theBoardin R73-11 and 12. Thedifficulty facingtheBoard,thenasnow, is that theU.S. EPA
regulationsandguidanceto statesfor developingNPDESPermitProgramswerewritten using
theU.S. EPA structure,notastructurethatwehavein Illinois, with two independentagenciesas
amodel. In largepart,that is whatwastakeninto considerationduringtherewriteoftheoriginal
proposalthatoccurredearlyin 1974by theBoard This rewritepreservedtheindependentroles
of theIEPA andtheBoard. Someofwhathasbeenproposedin this proceedingignoresthese
separateroles. ThecurrentNPDESpermittingsystemhasservedtheState,public andregulated
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communitywell for closeto thirty years. Thereis no needto adopttheextraordinaryproposal
significantly amendingthecurrentNPDESsystemwhentherehasbeenno needshownon the
recordby theproponents.

CHO2/22236660.1

4



CERTIFICATE OF SERVICE

Theundersignedcertifiesthat a copyofthe foregoingNotice of Filing - Motion to File

Written Testimony Instanter and Pre-Filed Testimony of Roy M. Harsch werefiled by hand

deliverywith theClerk oftheIllinois Pollution Control Boardandservedupon thepartiesto whom said

Notice is directedby first classmail, postageprepaid,by depositingin theU.S.Mail at 191 NorthWacker

Drive, Chicago,Illinois 60606on Thursday,March27, 2003.

SheilaH. Deely
CHO1/12281014.1
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