
WRITER’S DIRECT DIAL NUM8ER

ROYM. HARSCH
(312)245-8723
rharsch@gcd.com

GARDNER,

CHICAGO, ILLINOIS 60610

(312) 644-3000

FAX: (312) 644-3381

INTERNET: gcdlawchgo~gcd.com

ECE kV ED

CLERIcS QFrT~

JUL 2 2 2002

STATE OF ILLiNOIS
Pol/u~o,~Control ~

WAS HINGTON, D.C.

MEMBER

WORLD LAW GROUP

A GLOBAL NETWORK
OF INDEPENDENT
FIRMS LOCATED IN

30 COUNTRIES

July 19, 2002

VIA U.S. MAIL

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601

Re: ProposedSite-SpecificAir Pollution RegulationsApplicableto Horween
Leather CompanyofChicago, Illinois
R02-20(Site-Spec~flcRulemaking— Air)

DearMs. Gunn:

Enclosedpleasefind anoriginaland elevencopiesofPost-HearingCommentsfor the
above-captionedcase,whichwerequestthatyou pleasefile.

Also, pleasereturnfile stampedcopiesto mein theself-addressedstampedenvelope.
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IN THE MATTER OF:

PROPOSEDSITE-SPECIFIC
AIR POLLUTION REGULATIONS
APPLICABLE TO HORWEEN LEATHER
COMPANY OF CHICAGO, ILLINOIS
35 Iii. Adm. Code211.6170

DorothyM. Guim, Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet,Suite11-500
Chicago,Illinois 60601

William Murphy
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet,Suite11-500
Chicago,Illinois 60601
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RachelDoctors,AssistantCounsel
Division ofLegal Counsel
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
PostOffice Box 19276
Springfield,Illinois 62794-9276

Illinois DepartmentofNaturalResources
524 SouthSecondStreet
Springfield, Illinois 62701-1787

EnvironmentalBureau
Office ofthe Illinois AttorneyGeneral
500 SouthSecondStreet
Springfield,Illinois 62706

PLEASE TAKE NOTICE thatI havetodayfiled with the Office oftheClerk of the
PollutionControlBoardthePOST-HEARING COMMENTS, a copy ofwhich is herewith
serveduponyou.

Dated: July 19, 2002
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REc~vED

CLERK’S OFP,r’r

BEFORETHE ILLiNOIS POLLUTION CONTROLBOARD JUL 2 2 200?STATE OF ILLINOIS

IN THE MATTER OF: ) POllUtiOfl Control Board

)
PROPOSEDSITE SPECIFIC ) R02-20
AIR POLLUTION REGULATIONS ) (Site-SpecificRulemaking- Air)
APPLICABLE TO HORWEEN )
LEATHER COMPANY OF )
CHICAGO, ILLiNOIS )
35 Ill. Adm. Code 218.112 and 218.929 )

POST-HEARING COMMENTS

HorweenLeatherCompany(“Horween”) herebysubmitsto theIllinois Pollution Control

Board(“Board”) thesepost-hearingcommentsfollowing theJune26, 2002Hearingpursuantto

35 Ill. Adm. CodePart102, SubpartB and Sections27 and28 oftheIllinois Environmental

ProtectionAct, 415 ILCS 5/27-5/28(“Act”). As statedin its originalPetitionandthroughoutthe

Hearing, Horweenrequeststhat theBoardissueasite-specificrule from 35 Ill. Adm. Code

211.6170and218.926to changethecontrolrequirementsasappliedto a small amountofnew

specialtyleathersthatHorweenwould like to producethat currentlycannotbeproducedin

compliancewith eitherthegeneralleatheror specialtyleathercoatingrules. Therequestedrule

changewould allowHorweento continueto produceits existingspecialtyleatherspursuantto

the existingregulations,anddevelopnewspecialtyleatherproductsin compliancewith

environmentallaw pursuantto theserequestedregulations.Horweenhopesthatthe additional

informationprovidedin thesecommentsallows theBoardto granttherulesuggestedby the

Illinois EnvironmentalProtectionAgency(“IEPA”), asmodifiedby Horween.

Discussion

HorweenbelievesthattherecordpresentlybeforetheBoardsupportstherequested

revisionasposedin thedraftrule submittedby IEPA asapre-hearingExhibit relatedto Gary



Beckstead’s testimony. SeeHearingTranscript49.~949.~13and59:9-59:16. At Hearing,there

wereno newsubstantiveissuesraised.1

Accordingly,basedon athoroughreviewoftherecord,thereareonly two outstanding

issuesthatmustbe resolvedby theBoardpriorto proceedingto FirstNoticein this matter.

HearingTranscript49:2-49:4. First, theBoardmustdeterminewhetherto requireHorweento

installHigh PressureLow Volume(“HPLV”) SprayEquipmentasa conditionoftheproposed

rule. Id. Second, the Board mustdeterminewhetherto requireHorweento significantly expand

its currentrecordkeepingrequirements.Id. In additionto thetwo outstandingissuesfor the

Boardto decide,Horweenwould alsolike to clarify theBoard’srecordregardingthedelistingof

EthyleneGlycolButyl Ether(“EGBE”) from thelist of HazardousAir Pollutants(“HAP”).

I. The Board Should Not Require Horween To Install HPLV Spray Equipment
BecauseIt is Not ReasonablyAvailable Control Technology.

HorweencontendsthattheBoardshouldnot requireHorweento install HVLP spray

equipmentto manufacturethenewlyproposedspecialtyleathersbecausethe equipmentis not

ReasonablyAvailableControlTechnology(“RACT”) asappliedto its leatherfinishing

operations.SeeHearingTranscrzpt128:20-130:13. Section172(c)(1)oftheCleanAir Act, 42

USC 7502(c)(1),requiresthatStateImplementationplans(“SIPs”) fornonattainmentareas

providefor theimplementationofreasonablyavailablecontrolmeasures(“RACM”) including

emissionreductionsobtainedthroughtheadoptionofRACT. TheUnited StatesEnvironmental

ProtectionAgency(“U.S. EPA”) hashistorically definedRACT asthelowestemission

limitation that aparticularsourceis capableof meetingby theapplicationofcontroltechnology

that is reasonablyavailableconsideringtechnologicalandeconomicfeasibility. See44Fed. Reg.

I At hearingtheBoardraisedthe issueof theappropriatenessof the-existingheadingin therequestedrelief.

Following theHearing,counselsfor thepartiesconferredwith theHearingOfficer andsubmittedajoint requeston
July 1, 2002proposinganamendmentto theheading. Baseduponthepartiesunderstandingtheheadingissuewill
be dealtwith whentheBoardproceedsto FirstNotice.
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53762(September17, 1979). By regulation, the Illinois PollutionControlBoardhasadoptedthe

U.S. EPA’s historicaldefinition ofRACT. See35 IAC2JJ.5370.

Therearetwo criteriathat mustbesatisfiedto determineRACT: (1) technological

feasibility and(2)economicfeasibility. Unlike case-by-casedeterminationsmadeby theU.S.

EPA for BestAvailableControlTechnology(“BACT”) ortheLowestAchievableEmissionRate

(“LAER”) undertheCleanAir Act’s New SourceReviewProgram,RACT determinations

typically havebeenprescribedby Stateand local rulesandregulations.

Thedeterminationoftechnologicalfeasibilitymustfocuson factorsspecific to thesource

andshouldnot be an evaluationofthefeasibility ofcontrolmeasuresfor theentiresource

category. The evaluation should be restricted to the particularprocessesto becontrolledby a

singletechnologyapplication. Thus,thetechnologicalfeasibilityanalysisshouldnot bean

attemptattechnology-forcingfor the industry,butan attemptto comparethemostsimilar

sourcesto identify RACT forthesources.

With regardto economicfeasibility, aRACT determinationshouldincludethe

considerationofthecostofreducingemissionsandthedifferencein costsbetween-the-particular

sourcefor which RACT is beingdeterminedandothersimilarsourcesthat haveimplemented

emissionreductions.If necessary,afacility shouldincludeaffordability in its analysisof

economicfeasibility.

It wasthis reviewthatoriginally ledtheIEPA to agreewith HorweenandtheBoardto

ultimatelyadoptthespecialtyleathersubcategoryin R93-14. SeeHearingTranscrz~t52:15-

55:21. Horweendemonstratedthatit wasnot technicallyfeasibleand/oreconomically

reasonableto meetthegeneralRACT leather coating limitation of 3.5 lbs. pergallon or install

captureand controlequipmentatits Chicagoplant. Id. This remainstruetodayandjust as

applicableto the small quantityofnewspecialtyleathersthatHorweenwouldhopeto produce.

U.S.EPA’smostrecentRACTdeterminationis theapprovalofthePrimeTanningCompany’s

RACT limitation in Maine. 65 Fed. Reg.20749,20751 (April 18, 2000). Thereliefjointly

proposedby HorweenandtheIEPA is basedin substantialparton thisRACTdetermination.
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However,U.S. EPA’s staffhasreportedlytriedto furtherlimit thisreliefto theuseofHVLP

sprayguns.

TheIEPA’s suggesteduseofHVLP sprayequipmentasRACT failsbecausethe

equipmentis technologicallyandeconomicallyinfeasible. To start, the “HVLP” nozzles

recommendedby theIEPA do notmeetthecurrentdefinition ofHVLP in theIllinois Pollution

BoardRegulations.SeeHearingTranscript63:2-64:16. Next, eventheHVLP manufacturer

recommendedby theIEPA lacksanyunderstandingoftheapplicationoruseofHVLP in the

leathermanufacturingindustry.SeeHearingTranscript 134:18-135:9.Finally, afterextensive

testingby Horweenin responseto IEPA andU.S. EPA’s concerns,Horweendeterminedthat it

couldnotmakeits proposedspecialtyleatherproductswith therecommendedHVLP spray

nozzles. SeeHearingTranscrzpt21:20-25:13and40:5-40:12.

Moreover,theIEPA admitsthattherequirementto installHVLP on aspecialtyleather

coating line is technology-forcing, which is not RACT. SeeHearingTranscrzpt135:21-136:19.

In addition,althoughPrimeTanningCompanymayuseHVLP spraynozzleson two ofits lines

at its facility in Maine,evenIEPA agreesthatPrimeTanningCompany’soperationsare

fundamentallydifferent. SeeHearingTranscrzpt131:13-131:14. Specifically,PrimeTanning

Companyproducesupholsteryleatherpredominantlyfor theautomotiveindustry.SeeHearing

Transcrz~t67:23-68:13. Because the leather produced by PrimeTanningCompanyis not for

high quality shoeslike Horween’sleatherproduction,PrimeTanningCompany’sproductsand

operationsarefundamentallydifferent. SeeHearingTranscript38:19-38:20(HVLPsprayguns

aregenerallyusedfor garmentandupholsteryleathers,notshoeleather). As statedabove,

technologicalfeasibility shouldbedeterminedby comparingthemostsimilarsourcesto identify

RACT. Consequently,althoughthesesourcesbothmakeleatherproducts,thetypeofproducts

manufacturedandtheprocessesusedto manufacturethoseproductsaresignificantlydifferent.

Therefore,theuseofHVLP spraynozzlesat PrimeTanningCompanydoesnotdefineRACT for

Horween.
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With regard to economic feasibility, Horween’s direct testimonyclearlyshowsthat

requiring Horween to install HVLPspray guns would require Horween to significantly redesign

its facility. HearingTranscript22:16-22:20and25:3-25:13. Furthermore,theredesignofthe

facility to installuntestedtechnology,evenif only for only oneyearasproposedby theIEPA,

would be entirely cost prohibitive and does notmakeany economicsense.Id. In fact, the

necessary facility changes may defeattheentirepurposeofmanufacturingthenewproducts-if

Horween cannot find amarketfor thoseproducts. Finally, theuseofHVLP spraynozzlesmay

not even result in VOM emissionreductions.HearingTranscript23:12-23:13.

Therefore, based on theforegoing,Horweenrequeststhat theBoardadoptthefinal Site

Specific Rule by deleting Section 218.929(c)(4) from IEPA’s proposed rule to excludethe

requirement to install HVLPspray guns because it is not RACT.

II. The Board Should Not Require IncreasedRecordkeepingRequirementsFor The
Limited Production ofAdditional Specialty Leathers BecauseCurrent
RecordkeepingRequirementsAre Adequate.

TheBoardshouldnot requireHorweento substantiallyincreaseits recordkeeping

requirementsfor the increasedmanufacturingofasmall amountofnewspecialtyleathers

becausethecurrentrecordkeepingrequirementsareadequate.As bothHorweenandtheIEPA

have testified, the IEPA andtheU.S. EPA havepreviouslyapprovedHorween’scurrent

recordkeepingsystemto demonstratecompliancewith VOM andHAP emission limitations.

HearingTranscript33:15-37:22and60:21-61:]. In fact,theU.S. EPAhasrecentlyaffirmed

that Horween’s currentrecordkeepingsystemwill alsomeetthenewLeatherCoatingNESHAP

standard’srecordkeepingrequirements.HearingTranscript37.~4-37.~]3.

Furthermore, Horween understands that IEPA’s requestfor batchby batchrecordkeeping

derivesfrom theU.S. EPA’s concern that it’s field inspectors will not be able “to verify and

confirm or deny Horween’smonthly [emission]estimates.”HearingTranscript60:9-6]:]].

However, as explained during the Hearing, U.S. EPA’s concern is illegitimate based on the
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limited numberofVOM compoundsat issueandthemaximumactualemissionsfrom those

compoundsperyear. HearingTranscrzpt73:8-73:17and 79:20-80:8. Specifically,thereare

only two compounds that are usedonmultiple typesofleathersmanufacturedatthefacility. Id.

ThesecompoundswereidentifiedasUcosoloardyesandUnithane9107. Id. Although it is true

thatthesecompoundshaveusesthat couldhaveaminor impacton recordkeepingexactitude,

thesetwo compounds’maximumannual emissions are less than 4 tons per year. Id. Thus,

establishingan extensiverecordkeepingprogramfor suchasmall amountofemissionsis

unnecessaryand unjustified.

Furthermore,hiring an additionalemployeesolely to keeprecords,assuggestedby the

Board, shouldnot beacceptedasapotentialsolution. HearingTranscrzpt127:22-127:24.First,

asdiscussedabove,the level ofemissionsthatconcernIEPA andU.S. EPA areminimal.

HearingTranscript 73:8-73:17and 79:20-80:8. Second,asdescribedduringtheHearing,

Horweendoesnot knowwhetherornot theproposedleathersstill havea significantmarket

basedon thetwo yeardelayHorweenhashadto wait for approvalto manufacturetheseleathers.

SeeHearingTranscript 124:19-125:15.Thus,anyprofit marginwill be tight and anyadditional

overheadmaynegateanyeconomicreasonto moveforwardwithmanufacturingtheproposed

products.

Therefore,basedon the foregoing,HorweenrequeststhattheBoardadoptthefinal Site

SpecificRuleby excludingthewords“by batch” in Section218.929(d)(1)of IEPA’s proposed

rule.

III. Delisting ofEGBE.

Horween would like to takethisopportunityto clarify directsometestimonyofferedby

Mr. RoyHarschregardingthepetitionto U.S. EPAto delist EGBE. HearingTranscriptat

119:12-119:18. In his testimony,Mr. HarschstatedthattheCanCoaters’representative

submittedapetitionto theU.S. EPA to delist EGBB asahazardoussubstance.Id. The

organizationthat actuallysubmittedthepetitionwastheChemicalManufacturersAssociation
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(“CMA”). 64 Fed.Reg.42125(August3, 1999). CMA originally submittedthepetitionon

August29, 1997,but thepetitionwasnotpublishedin theFederalRegisteruntil August3, 1999.

Id. This FederalRegisternoticeidentifiestheextensivestudiessubmittedby CMA to theU.S.

EPAto supportits petitionto delist EGBE. Id. at 42127. However,to Horween’sknowledge,the

U.S.EPA hasnotyet takenanyactionon thispetition.

Conclusionand Prayer for Relief

In conclusion,Horweenbelievesthattherewereno substantiveissuesraisedathearing

apartfrom thetwo issuesseparatingIEPA andHorweenthatare discussedabove. Specifically,

thoseissuesaretheuseofHVLP spraygunsandrecordkeepingon abatchbasis.

Horweenunderstandsthattheseremainingareasofconflict discussedin this post-hearing

submissionderivefrom theIEPA’s attemptto encourageU.S. EPA’squick approvalofthis Site

SpecificRuleasanon-controversialSIP change.HearingTranscrzpt48:14-49:8. Wethankthe

IEPAfor theirintentionbecauseit is very importantthat Horweenbegrantedtherelief it has

soughtfor overtwo years. However,asstatedduring theHearingandsupportedin this post-

hearingsubmission,Horween’srequestedreliefis supportedby federalandstatelawsand

policies. Therefore,althoughan individualU.S. EPA engineermaypersonallydisagreewith the

SiteSpecificRuleasproposed,thereis no legalbasisfor theU.S. EPAto rejectapprovalofthe

SiteSpecificRule asproposedby Horweenasanon-controversialSIP change.

WHEREFORE,HorweenrequeststheBoardgrantasite-specificrule from compliance

with 35 Ill. Adm. Code211.6170and218.926andaddanewrule218.929assubmittedby the

IEPAandmodifiedby Horweenin thispost-hearingsubmission.More specifically, Horween

requeststhattheBoardchangetheheadingasagreeduponandsoughtin thejoint request.Next,

HorweenrequeststhattheBoardproceedto a First Noticeproposalon theproposedrule

submittedby theIEPA asapré-hearingExhibit, with thedeletionoftheboldedlanguage

concerningHVLP spraynozzlesand“by batch” recordkeeping.SeeHearingTranscript49:9-

49:13and59:9-59:16. A Boarddecisionconsistentwith thisprayerfor reliefwill allow
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Horween to continue to produce its

newproductsin compliance

CHO2/22198243.2

H

leathersandto developasmall amountof
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CERTIFICATE OF SERVICE

It is herebycertifiedthattruecopiesoftheforegoingPOST-HEARING COMMENTS,

weremailed,first classto eachofthefollowing on July 19, 2002:

DorothyM. Guim, Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500
Chicago,Illinois 60601

William Murphy
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500
Chicago,Illinois 60601

CHO2/22198397.1

RachelDoctors,AssistantCounsel
Divisionof Legal Counsel
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
Post Office Box 19276
Springfield, Illinois 62794-9276

Illinois DepartmentofNaturalResources
524 SouthSecondStreet
Springfield,Illinois 62701-1787

L

EnvironmentalBureau
Office ofthe Illinois Attorney General

ond Street
~~n~el~,Illnois 62706
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