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COMMENTS OF THE ENVIRONMENTAL LAW AND POLICY
CENTER PRAIRIE RIVERS NETWORK AND SIERRA CLUB

ON PROPOSEDAMMONIA STANDARD CHANGES

TheEnvironmentalLawandPolicy CenteroftheMidwest,theIllinois Chapterofthe
SierraClubandPrairieRiversNetwork(collectively“EnvironmentalGroups”)herebycomment
on theproposedchangesto theammoniawaterqualitystandardofferedby theIllinois
Associationof WastewaterAgencies(“IAWA”).

Briefly, theEnvironmentalGroups,takeno positionregardingtheproposedchangesto
sections302.100and302.212. Thereareaspectsoftheseproposedchangesthatposedangersto
Illinois aquaticlife thatwill requirecarefulconsiderationby IEPA in designingthe
implementationrulesandpermit writing. Thedangerscanbeaddressedin largepartthrough
carefulapplicationofIllinois’ newantidegradationregulationsandadoptionby IEPA of
ammoniastandardimplementationregulationsthatrequiredevelopingsite-specificcriteriafor
waterswherefingernailclams,endangeredmussels,or importantbluegill populationsmaybe
present.

The EnvironmentalGroupssupporttheproposalinsofarasit would repealtheportionof
theammoniastandardsconcerningEffluent ModifiedWaters(“EMW’s”) throughamendments
proposedto sections302.213and304.122.

TheEnvironmentalGroupsdo notagreewith all oftheself-congratulatoryrhetoricand
one-sidedhistory lecturesthathaveaccompaniedtheIAWA proposal.However,becausethe
rhetoricandlecturesareof little relevance,therhetoricwill be treatedsummarilyin SectionIII
belowandhistorywill be addressedonly in theattachedhistoricalappendix.
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I. If ProperImplementationRulesAre AdoptedAnd OtherWaterQuality
ProtectionsAreFully Implemented,theProposedChangesto Section302.212
ProbablyWill Not DamageIllinois AquaticLife.

RepresentativesofELPCandtheSierraClubmetwith representativesofIAWA
informally in 2000and2001regardingtheIAWA’s plansfor revisionsto ammoniastandards.At
thattime, ELPCandSierraClub indicatedthattheywouldnotopposechangesto theammonia
standardsif theproposedchangesfaithfully trackedthe 1999U.S. EPA ammonianational
criteriadocument(“1999NCD”). Unlike someU.S. EPAnationalcriteriadocuments,the 1999
ammoniadocumentis supportedby manystudiesthatconsideredawiderangeofspecies.It
appearsthatthe IAWA proposaldoesfaithfuily trackthe 1999NCD.

Further,althoughthepotentialcostsmaybeexaggerated,it appearsthata handfulof
Illinois dischargerswill incursignificantcostsif theyareforcedto meeteffluentlimits designed
to preventviolationsofthecurrentIllinois ammoniastandardsbutmayavoidsuchcostsif
standardstrackingthe 1999NCD areadopted.

ThereareanumberofapproachespossibleundertheCleanWaterAct andtheIllinois
EnvironmentalProtectionAct to addressthis situation.ChangingIllinois ammoniastandardsis
oneapproachandis theapproachthathasbeenembracedby IAWA. This approachis not
withoutdangersto Illinois aquaticlife, includingendangeredspecies.But suchrisksareprobably
manageableasto ammoniaif Illinois antidegradationstandardsarerigorouslyenforcedby IEPA.

However,it shouldbenotedthatthe 1999NCD statesthatthecriteriait proposesmaynot
beprotectiveofthefingernailclam’ andthatthecriteriaallowedlittle orno marginofsafetyfor
the“recreationallyimportantbluegill”. (1999NCD at 80). The1999NCD suggests
developmentofsite-specificcriteriawheresensitiveendangeredspeciesmaybeaffectedby an
ammoniadischarge.(Ibid).

Moreover,therehavebeennewammoniastudies. (S~Letter fromMary BethTysonto
TobyFrevert,October212001, with attachedlist ofstudies,HearingExhibit 2). Theserecent
studiesindicatethatthe1999NCD maynot beprotectiveofimportantmusselspeciesliving in
Illinois waters. While notall ofthesenewmusselstudieshavebeenfully peer-reviewedor
finalized,manyofthemhave.Noneofthestudiescansafelybe ignored.

The fingernailclamis extremelyimportantto theIllinois environmentasthedeclineof
thefingernailclamshad“drastic repercussionson thepopulationsofducksandfish”. Ex. A.
Sparks,RandRossP. IdentificationofToxic Substancesin theUpperIllinois River(1992)
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If Illinois adoptstheproposedstandardbasedonthe 1999NCD, therecanbe no
presumptionthatIllinois standardsareprotectiveofmussels.Theantidegradationstandards
clearlyrequireprotectionofexistinguses.Accordingly,any permit seekinganeworexpanded
dischargeofammoniamustbeaccompaniedby proofthatthedischargewill notaffectmussel
bedsoranyotherexistinguse,beit ofbiological, recreationalorothersignificance.In most
cases,thiscouldprobablybedoneby showingthatno suchsensitiveusesarepresentin any area
thatwill beaffectedby thedischarge.

Still further, it mustbe recognizedthatanewIllinois ammoniastandardthatrendersthe
standardlessstringentcannotbeusedto.affectany permituntil IEPA adoptsthenecessary
implementationrulesandthestandard,with the implementationrules,areapprovedby U.S.
EPA. Under40 CFR§131.6(f),standardssubmissionsto U.S. EPAmustbe accompaniedby
“informationongeneralpoliciesapplicable”.. . “which mayaffect [thestandard’s]application
andimplementation.”No changein standardsis effectiveormaybeusedin writing effective
permitsuntil it is approvedby U.S.EPA. 33 U.S.C.§l313(c)(3);40 C.F.R.§131.21;Alaska
CleanWaterNetworkv. Clarke, 1997U.S. Dist. Lexis 11144(W.D.Wash.1997).Hopefully, the
scienceregardingmusseltoxicity will bemoreclearby thetimethatU.S. EPA hasto decide
whetherornot to approveachangeto theIllinbis ammoniastandard.2

II. The Board Should Deletethe Portionofthe Current Ammonia Standards
RegardingEffluent Modified Waters.

TheEnvironmentalGroupsagreewithoutreservationthattheprovisionsregarding
EMWs shouldbe deletedfrom Illinois ammoniastandards.Our reasonsfor supportingthis
change,however,aresomewhatdifferentthanIAWA’s andfollow directly from therequirements
oftheCleanWaterAct andtheregulationsdevelopedby U.S. EPA andtheBoardto implement
theCleanWaterAct.

TheEMW provisionsallowcertainwatersto bedesignatedas“effluent modified” and
waivechronicammonialimits asto suchwaters. However,theCleanWaterAct doesnot allow
astateto downgradeausedesignationto allowgreaterpollution loadingsjust becausethestate
believesit is inconvenientorexpensiveto protectthedesignateduse.Basicallyit mustbe shown,
afterallowing public participation, thatthewateris inherentlylimited ecologicallyorthat

2 Nonetheless,if U.S. EPAapprovesachangeto theIllinois ammoniastandardwithout

theeffectofammoniaon mussels,fingernailclamsandotherspciesbeingfully known,thereis a
risk ofdamageto Illinois aquaticlife evenif Illinois EPAproperlyimplementsthenew
antidegradationrules. Theantidegradationruleswould notapplyto an increaseddischargeof
ammoniathat wasalreadypermittedevenif thedischargerhadnotpreviouslydischarged
ammoniaatthe levelsallowedby thepermit. Theextentofthisdangeris notknown.
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controlsneededto protectthedesignateduse“would resultin substantialandwidespread
economicandsocialimpact.”40 CFR§131.10(g)(6). In all cases,theexistingusemustbe
protected.

As theBoardis aware,regulationsestablishedundertheCleanWaterAct requirethat
statesdesignateusesfor all watersofthestate,40 CFR§ 13110(a),andcriteriato protectthose
uses.Regulationsprohibit theissuanceofpermitsthatwill allowa dischargethatcausesor
contributesto aviolation ofthecriteriadesignedto protectuses.40CFR§122.44.In Illinois,
almostall watersaredesignatedas“generaluse” (see35 Ill. Adm Code303.441listing
exceptions)Permitscannotbe issuedthatwill allow violationsofthecriteriaadoptedby the
Boardto protectaquaticlife exceptin thelimited circumstancesin which amixing zoneis
allowed.

TheCleanWaterAct doesallow for theuseofawaterto beredesignatedto allowgreater
pollution loadingsorconcentrations,butthecircumstancesin which thiscanbe’doneare
extremelylimited. A waterthathasbeendesignatedas“generaluse” canberedesignatedas
“secondarycontact”(orgivensomeotherlevel ofusedesignationthatdid notrequireapplication
ofgeneralusecriteria)only in thelimited circumstancesprovidedby 40 CFR131.10(g).That
regulationprovidesthatremovingauserequiresa“Use Attainability Analysis” andstates:

(g) Statesmayremoveadesignatedusewhich
is notan existinguse,asdefinedin § 131.3,orestablish
sub-categoriesofauseif theStatecan
demonstratethatattainingthedesignateduseis not
feasiblebecause:

(1) Naturallyoccurringpollutantconcentrations
preventtheattainmentoftheuse;or

(2) Natural,ephemeral,intermittentor low flow
conditionsorwaterlevelspreventtheattainment
oftheuse,unlesstheseconditionsmaybecompensated
for by thedischargeofsufficientvolume
ofeffluentdischargeswithoutviolatingStatewater
conservationrequirementsto enableusesto be
met; or

(3) Humancausedconditionsorsourcesof pollution
preventtheattainmentoftheuseandcannot
be remediedorwould causemoreenvironmental
damageto correctthanto leave in place;or

(4) Dams,diversionsorothertypesofhydrologic
modificationsprecludetheattainmentofthe
use,andit is not feasibleto restorethewaterbody
to its original conditionorto operatesuchmodification
in away thatwould resultin theattainment
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oftheuse;or
(5) Physicalconditionsrelatedto thenatural

featuresofthewaterbody, suchasthelackofa
propersubstrate,cover,flow, depth,poois,riffles,
andthelike, unrelatedto waterquality,preclude
attainmentofaquaticlife protectionuses;or

(6) Controlsmorestringentthanthoserequired
by sections301(b)and306 oftheAct would result
in substantialandwidespreadeconomicand
socialimpact.

Theeffluentmodifiedwatersprovisions,now containedin 35 Ill. Adm Code302.213 and
304.122,donot fit comfortablywith theCleanWaterAct. Indeed,unlesstheEMW provisions
areinterpretedveryrestrictively,theycannotbe reconciledwith theCleanWaterAct at all.
Essentially,if theEMW provisionswereinterpretedin amannerthatdid not requirestrict
compliancewith the“Use Attainability Analysis” requirementsof40 CFR131.10(g)andthe
principlesoftheCleanWaterAct setforth in 33 U.S.C.§1251, theEMW provisionswould be
illegal and couldneverhavebeenapprovedby U.S. EPA.

It wasneverclearhowtheBoardintendedtheEMW provisionsto be implementedand
perhapstheBoardsimplyexpectedthematterto bedecidedby theIEPA in accordancewith state
andfederallaw. In anyevent,IEPA hasbeenpersuadedto issueregulations,35 Ill. Adm. Code
part355, that interprettheEMW provisionsnarrowly,basicallyrequiringthat theshowingsbe
madethat wouldbenecessaryto performauseattainabilityanalysisunder40CFR131.10(g).
Solimited, theEMW provisionsarenotpernicious.Theyarenot terribly usefulto anyone
either.3Moreover,no reasonappearswhy Illinois shouldin effecthavespecialUseAttainability
Analysisregulationsapplicableonly to chronicammoniastandards.

III The ScienceAnd WastewaterTreatment For Ammonia HaveImproved And
Must Continue To Improve.

Certain rhetorical flourishes and statementsmadeby IAWA representativesin thecourse
of theseproceedingsrequireabriefresponseto avoidleavingtheimpressionthateveryoneis in
agreementwith thishyperbole.

First, the“I told you so’s” suggestingthatIllinois ammoniastandardshavealwaysbeen
fine andthepastcontroversieswereall causedby erraticU.S. EPAscienceandpoliciesarenot
justified. It is simplynot truethatthe 1999NCD indicatesthat thepre-1996Illinois ammonia

~ IAWA takesno satisfactionfrom theEMW provisionsastheyhavebeenlimited t~.
accordwith theCleanWaterAct.
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standardswereprotectiveorthatammoniadischargeconcentrationsof 1.5 mg/L in thesummer
and4.0mg/L in thewinterarealwaysacceptable.In fact,to thecreditof lAWNs scientific
consultants,IA WA’s proposallargelytracksthe 1999NCD and,clearlyrecognizesthat Illinois
cannotgo backto anythinglike thepre-1996standards.TheIAWA proposalalsoimplicitly
recognizesthat, dependingonpH, temperatureanddilution, manypermitsmustcontaineffluent
limits tighterthanthe 1 .5(summer)/4.O(winter)mg/L level to beprotective.Further,following
the1999NCD, theIAWA proposalmakescarefuljudgementsregardingearlylife stages.4

Second,it is clearthat seweragetreatmentplantsdo notgenerallyexperience
prohibitively highcostsif theyseekto treatammoniabeyondthe level necessaryto meet

1 .5(summer)/4.0(winter)effluent concentrations.Theveryexhibitsofferedby IAWA show
seweragetreatmentplantsnotcomingcloseto dischargingammoniaat the 1.5/4.0concentrations
for years.SeePre-filedTestimonyofTim Bachmanattachments4 & 5. Certainly,thereshould
not beanypresumptionin futureproceedingsthatammoniaeffluentlimits ashigh as
1 .5(sunnner)/4.0(winter)mg/L areprotectiveoreconomicallynecessary.

4mesejudgementsmay,however,needto bethesubjectoffurtherresearchandbe
reconsideredin thecontextofdevelopingimplementationrulesgiventheremarksofDr. Burr,
quotedin theJanuary18, 2002 letterofThomasMuth to DavidPfeiffer. SeeExhibit 1.
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CONCLUSION

Wewish wecouldconcludenowwith thestatementthatall of Illinois’ problemswith
ammoniaarenowbehindit andtheBoardcanconclusivelyendall considerationofammonia
standardsby adoptingtheIAWA proposal. Unfortunately,theIAWA proposalis ultimately
basedontentativesciencethatmayverywell haveto berevisedin the future.

In anyevent,improvedscienceandtechnologicalimprovementswill beneededif Illinois
is to accommodatea growingpopulationandeconomywithoutfurtherdamagingIllinois’ rivers,
lakes,wetlandsandstreams.

4 F.Ettinger
EnvironmentalLaw andPolicy Center
35 East WackerDrive, Suite 1300
Chicago,IL 60601

CynthiaSkrukrud,PhD.
CleanWaterAdvocate
SierraClub, Illinois Chapter

RobertMoore
ExecutiveDirector
PrairieRiversNetwork

May 15, 2002
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HISTORICAL APPENDIX

To briefly summarizealonghistory thattookplaceovera five yearperiod, IEPA in
1994 filed its ammoniaproposalthatcontainedtheEMW provisions. TheEnvironmental
Groupsdo notknowwhatIEPA told IAWA asto how theEMW provisionswouldbeinterpreted
andimplemented,but theEnvironmentalGroupsweretold that theEMW provisionswould only
apply to drainageditchesthatwereofnousefor outdoorrecreationandofno ecological,value.
Thiswasconfirmedby IEPA briefs filed in R94-1(B) that statedthattheEMWswould solely
consistof“small effluentdominatedandecologicallylimited resources.”Agency’sFinal
Comments,filed April 6, 1995p.3.

TheEnvironmentalGroupsweredisturbedto learnduringtheR94-1(b)proceedingsthat
certaindischargersclaimedthattheyhadbeentold thatmiles oftheFox Riverandothervaluable
‘cvaterswould bedesignatedasEMWs.Accordingly,theEnvironmentalGroupsaskedtheBoard
“to eliminateorat leastclarify theprovisionsregardingeffluent modifiedwatersto assurethata
waterbodymayonly beidentifedasanEMW if is small, effluentdominatedandecologically
limited.” Post-HearingCommentsofPublicHearingParticipants,March29, 1996p.1.

AssumingthatIEPA wouldcomply with therequirementsoftheCWA, the
environmentalgroupsexpectedthatafterthe Boardissuedits final decisiononthe standards,
IEPA woulddevelopimplementationrulesthatwould go throughtheagencyrulemakingprocess
beforeanypermitswereissuedthat usedthenewEMW provisions.Conversationwith IEPA
officials in late 1996confirmedtheseexpectations.Wewere,accordingly,appalledto learn
during Spring 1997that IEPAhaddecidedto interprettheEMW provisionsto allowEMW
designationsto takeplacein everyIllinois water,no matterhowsensitiveorvaluable,andthat
IEPA -withoutestablishingimplementationrulesorsecuringU.S.EPAapprovalof thestandards
andimplementationrulesunder33 U.S.C. 1313(c)and40 CFR131.21- hadissuednumerous
permitscontainingEMWs designationsin highlyvaluedandsensitiveIllinois waters.

In thesummerandfall of 1997,it wasbroughtto U.S. EPA’s attentionthatIEPA’s
issuanceofillegal permitshadto stop. In Fall 1997,the issuanceofpermitswith theillegally
looseandimproperlyestablishedEMW provisionswasstopped.Many permits,had beenissued,
includingpermitsfor dischargesto theCacheRiver, theLittle Vermilion River,ManhattanCreek
andtributariesto theMackinawandKishwaukeeRivers.Basedon IEPA biological data,it is
believedthatthis permit issuanceresultedin substantialdamageto Illinois aquaticlife.

As a resultofthiscontroversy,few orno permitswereissuedinvolving ammonia
dischargesfor overayearandasubstantialpermitbacklogdeveloped.However,during 1998
and1999,thesafeguardsonuseof theEMW provisions,now containedin 35 Ill. Adm. Code
part355 weredeveloped.ThesesafeguardsreconciledtheEMW provisionswith governing
federalandstatelaw, thestandardsandimplementationruleswereapprovedby U.S. EPA,and
IEPA wasableto issuepermitsagain.



In retrospect,it is clearthattheprocesswouldhavebeenmuchsmootherif IEPA had
submitteddraftimplementationruleswith its ammoniaproposalasit did laterwith its Great
Lakesandantidegradationstandardsproposals.Fortunately,IAWA hassuppliedtheBoardin its
proposalwith aclearindicationofhowit is expectedthatthestandardswill be implemented.
ThisshouldgreatlyfacilitatetheIEPArulemakingthat is necessarybeforethestandardand
implementationrulescanbepresentedto U.S. EPA for approval.

TheEnvironmentalGroupsarewilling to supplydocumentssupportingeachofthestatements
madein this footnoteconcerninghistoricalevents.However,in view oftheirmarginalrelevance
to thisappendix,it doesnotseemworththepaperto includesuchexhibitshere.
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May 1.5,2002



SERVICE LIST
R02-19

Tim Bachman
Urbana/ChampaignSanitaryDistrict
1100EastUniversity
P.O.Box 669
Urbana,IL 61803

Mike Callahan
BloomingtonNormalWaterReclamation
District
P.O.Box 3307
Bloomington,IL 61702-3307

Larry Cox
DownersGroveSanitaryDistrict
2710CurtissStreet
DownersGrove,IL 60515

DennisDaffield
DepartmentofPublicWorks
City ofJoliet
921 EastWashingtonStreet
Joliet, IL 60433

JimDaugherty
ThomCreekBasinSanitaryDistrict
700WestEndAvenue
Chicago Heights, IL 60417

SheilaDeely
Gardner,Carton& Douglas
321 North ClarkStreet,#3400
Chicago,IL 60610-4795

SusanM. Franzetti
SonnsencheinNath & Rosenthal
8000SearsTower
Chicago,IL 60606

LisaM. Frede
ChemicalIndustryCouncil
9801 WestHiggins Road
Suite515
Rosemont,IL 60018

CatherineF. Glenn
Illinois Pollution ControlBoard
100 WestRandolphStreet,Suite11-500
Chicago,IL 60601

DorothyGunn
Clerk, Pollution ControlBoard
100 WestRandolphStreet;Suite11-500
Chicago,IL 60601

JamesT. Harrington
Ross& Hardies
150 NorthMichigan,Suite2500
Chicago,IL 60601

KatherineHodge
HodgeDwyerZeman
3150RolandAvenue
P.O.Box5776
Springfield, IL 62705

MargaretP. Howard
Hedinger& Howard
1225SouthSixth Street
Springfield, IL 62705-5776

RichardLanyon
MetropolitanWaterReclamation
District ofChicago,Env. MonitoringDiv.
6001 PershingRoad
Cicero,IL 60804



TomMuth
FoxMetro WaterReclamationDistrict
682StateRoute31
Oswego,IL 60543

DeborahJ. Williams
Illinois EnvironmentalProtectionAgency
1021 North Grand Avenue East
P.O.Box 19276
Springfield, IL 62794-9276

David Zenz
CTB Engineers
303 EastWackerDrive
Suite600
Chicago,IL 60601

Michael Zima
DeKalbSanitaryDistrict
P.O.Box 624
DeKalb, IL 60115


