
ILLINOIS POLLUTION CONTROLBOARD
February1, 1996

IBP,[NC.,
)

Petitioner, )
) PCB93-179

v. ) (PermitAppeal - NPDES)

)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

DISSENTiNGOPINION (byC.A. ManningandM. McFawn):

Werespectfullydissent. We do not believethatpetitionershavejustified theuseofthe
1,808 mg/I valueasthepermit level for theirsulfatedischarge.TheIllinois Environmental
ProtectionAgency’s(Agency) permittingdecisionis supportedby its technicalanalysisofthedata
submittedin IBP’s permit application,andthat decisionshouldnot be disturbed. Themajority
opiniondiscountstechnicalanalysisin favor ofcommonsenseinference,and reachesa conclusion
which is not technicallysupportable.Furthermore,IBP hasnot demonstratedthat thepermit,
issuedwithoutthecontestedcondition, would not causea violation oftheEnvironmental
ProtectionAct (415ILCS 5/1 etseq.)(Act) orapplicableBoard regulations.

We believethat this is a very straightforwardcase,which turnson thevalidity of certain
monitoringdatapoints submittedby IIBP anddeterminedby the Agencyto be“outliers.”
Neitherthemajority opinionnor IBP providesany technicalsupportfor overturningtheAgency’s
conclusion. In making its permittingdecisions,theAgencyappliedits standardmethodologyin
accordancewith its applicableguidancedocumentto determinetheappropriatesulfatedischarge
level for IBP’s permit. In determiningwhich datato usewhenapplying this methodology,the
AgencyappliedNalimov’s test(an acceptedmethodologyfor examiningthevalidity ofvaluesin a
dataset)to the dataset submittedby IBP. This analysisdemonstratedthat therewerethree
definiteoutliers2 in thedataset, includingthe 1,808 mg/I valueuponwhich themajority reliesin
establishingthepermit level.

While an Agencyguidancedocumentdoesnot havethe forceandeffectof a rule, IBP has
not challengedtheAgency’smethodologyfor calculatingits maximumdaily sulfateeffluent level.
Nor hasIBP challengedthevalidity ofNalimov’s test. IIBP hasnot evenchallengedtheassertion

Thetermoutlieris a mathematicaltermthat is definedasan observationthat is unusuallylargeor small relative
to the othervaluesin a dataset.
2 Definite outlier statusindicatesthat thereis a very high degreeofcertaintythat thereis agrosserrorassociated

with thevalue.
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thatthe 1,808mg/l datapoint is valid, sincetherewereno operationalupsetsat its facility, and
sinceits analyticallaboratoryhasstandardoperatingprocedureswhichwerefollowed. Theyhave
providedno explanationasto why thesulfatelevelwasapproximatelyfour timeshigherthanthe
levelsmeasuredimmediatelyprecedingandfollowing the1,808mg/I value.3 IBP’s assertionsdo
not constitutesufficientgroundsfor overturningtheAgency’sdecision,andthetruthofthese
assertionsdoesnot affect thevalidity oftheAgency’sdeterminationthatthesepointsareoutliers.

Thefact that thedisputeddatapointsaredefiniteoutliersfor thedatasetsubmittedby
IBP meansthatthesepointsarenotbonafide values,andshouldnot beconsideredwhen
establishinga sulfatepermit limit. Ifweassumethatthedatasetsubmittedby IBP is sufficient for
establishingapermit limit, astheAgencywasrequiredto do, wecannotusethesedatapoints,but
mustinsteadrely on otherdatapointswhich havebeendeterminedto bevalid. Alternatively, if
thedatapointsproperlycharacterizeIBP’s effluent, asIBP wouldhaveusbelieve,thenthedata
set itselfmustbe insufficient,sincethedisputeddatapointsareuncharacteristicofthedataset.
Facedwith this situation,it wasappropriatefor theAgencyto setthepermit limit at 1,529 mg/I;
eventhe1,390mg/I valueunderlyingthatlimit wascharacterizedby Nalimov’stestasaprobable
outlier.

By relyingonaninvalid datapoint, theBoardhasallowedIBP to avoid compliancewith
theBoard’sregulations. As themajority properlypointsout, 35 Ill. Adm. CodeSection
302.102(a)providesanexceptionto theprohibition in 35 Ill. Adm. CodeSection304.105against
dischargerscausingor contributingto aviolationofany waterqualitystandard.Theexceptionin
Section302.102(a)allowscertaindischargers,whoarealreadyprovidingthebestdegreeof
treatment,to usesmall portionsofreceivingwatersto effect mixing with theireffluent, subjectto
certainlimitationssetforth in Section302.102(b).Section301.102(b)(12) requiresthatthearea
ofallowedmixing beassmall aspracticable. As themajoritypointsout, thelimitationsin Section
302.102(b)areintendedto insurethat “thevolumeofwatersusedfor allowedmixing [are] as
small asis practical,suchasto limit impactonaquaticlife, humanhealth,andrecreation.” (See
majority opinionat 7, quotingIn TheMatterofAmendmentsto Title 35, SubtitleC (Toxic
Control)R88-21, DocketA, January25, 1990, 107 PCB281.) However,by relying onan invalid
datapoint to settheeffluent level in IBP’s permit at an insupportablyhigh level, the majoritywill
allow theareaofallowedmixing to exceedthe sizethatwould bethesmallestpracticable. This
will permit IBP to causeanexceedenceofthewaterquality standardfor sulfatein anarealarger
thanthat supportedby thevalid datasubmittedby IBP, in violation oftheprohibition in Section
302.102(b)(12).

Additionally, by determiningthat theabsolutehighesteffluent limit for sulfateis 1,808
mg/I, themajority hasalso actuallyincreasedIBP’s exposureto potential enforcementfor effluent
limit violations. It mayverywell be that1BP’s nextrecorded“high” valuewill exceed1,808mg/I.
IBP cannotnow claim asa defensethatvaluesin thisrangeare outliers.

Furthermore,webelievethat themajority’s decisionreversestheburdenofproofin this
permit appealand conflictswith theaccepteddivision ofenvironmentalregulatoryfunctionsin

~Thesulfatelevels immediatelyprecedingandfollowing the 1,808mg/i valuewere569 mg/I and538 mg/i,
respectively.(AgencyBriefat 15.)
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Illinois. Theburdenis on a petitionerchallengingtheAgency’spermittingdecisionto
demonstratethat thepermit, if issuedwithoutthecontestedcondition,would not violatetheAct
or Board regulations.While theAgencyhastheopportunityto contestevidenceofferedby a
petitioner,it is not requiredto meetaburdenofproofin supportingits permittingdecision;the
Agencycanrely on thepermittingrecord.

In this case, IBP hasfailed to sustainits burdenofproof Again, wepoint out that it is
not IBP who haschallengedtheAgency’smethodology,thevalidity ofNalimov’s test,orthe
applicationofthat test. Rather,it is themajoritywhichhasimplicitly raisedthesechallenges,and
thenruled in its own favoron each. Havingdoneso, themajority hasdisregardeda critical
elementoftheAgency’spermittingmethodology,ignoredtheAgency’stechnicalsupportfor its
position,andshiftedtheburdenofproofto theAgency.

In sum, thepetitionerhasprovidedno valid groundsfor challengingtheAgency’s
technicalanalysisin this matter,otherthanits unsupportedassertionsthat the“definite outlier”
datapoint (1,808mg/I) is valid. Themajority, by second-guessingtheAgency’smethodology,
hasattemptedto usurptheAgency’spermitting functionandreplaceit with a“commonsense,”
adhocdecision-makingprocessunsupportedby technicalanalysis.

4, ~ ~ ~
Claire A. Manning, Chairman Marili McFawn,Boar~iMember

I, DorothyM. Gunn,Clerk oftheIllinois~PollutionControlBoard,herebycertify thatthe
abovedissentingopinionwassubmittedon the‘~‘~ day of___________1996.

j~ /

DorothyM. ~unn, Clerk
Illinois PollutionControlBoard


