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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

INTHE MATTER OF: )
)

REVISIONSTO ANTIDEGRADATION )
RULES: 35 ILL. ADM. CODE302.105, )
303.205,303.206,AND 106.990— 106.995 )

MOTION FOR RECONSIDERATION OF THE ILLINOIS
POLLUTION CONTROL BOARD’S SECOND NOTICE OPINION AND ORDER

NOW COMEStheILLINOIS ENVIRONMENTAL REGULATORYGROUP

(“IERG”), by oneof its attorneys,KatherineD. HodgeofHODGEDWYERZEMAN,

pursuantto 35 Ill. Admin. Code§ 102.700,andfor its Motion for Reconsiderationofthe

Illinois Pollution ControlBoard’s(“Board”) SecondNoticeOpinion and Order,statesas

follows:

1. TheBoardenteredits Opinion andOrderissuingtheBoard’s

antidegradationregulationsfor secondnotice(“SecondNoticeOpinion”) on December6,

2001.

2. As setforth in its Memorandumin Supportofthis Motion filed herewith,

IERGhasnumerousconcernswith theBoard’sSecondNoticeOpinion.

3. In light oftheseconcerns,IERGherebymovestheBoardto withdrawits

SecondNoticeOpinionand to reissuetheBoard’santidegradationregulationsfor first

notice.

4. Further,it is IERG’sunderstandingthatthe JointCommitteeon

AdministrativeRules(“JCAR”) is scheduledto considertheBoard’sSecondNotice

Opinion on January9, 2002.

5. TheBoardwill not havesufficientopportunityto considerthisMotion

beforeJCAR’s January9, 2002,meeting,astheBoard’snext meetingis scheduledon
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January10, 2002, andasotherparticipantsto this rulemakingwill nothavesufficient

time to respondto this Motion beforeJCAR’s January9, 2002,meeting.

6. As theBoardis aware,Section5-40(c)oftheIllinois Administrative

ProcedureAct providesthat “the secondnoticeperiod” onarulemaking:

shallexpire45 days[after receiptby JCARof noticeofaproposed
rulemaking]unlessbeforethattimetheagencyandtheJointCommittee
haveagreedto extendthe secondnoticeperiodbeyond45 daysfor a
period not to exceedan additional45 daysor unlesstheagencyhas
receiveda statementof objectionfrom theJointCommitteeornotification
from theJoint Committeethat no objectionwill be issued.

5 ILCS 100/5-40(c)(emphasisadded).

7. A representativeofJCARhasinformedtheundersignedthat becauseof

thisrequirementof theIllinois AdministrativeProcedureAct, JCARmustconsiderthe

Board’sSecondNoticeOpinionatJCAR’s January9, 2002,meetingunlesstheBoard

agreesto an enlargementofthesecondnoticeperiod.

8. Accordingly, IERGfurtherherebymovestheBoardto notify JCARprior

to January9, 2002,thattheBoardagreesto an enlargementofthesecondnoticeperiod

on theBoard’santidegradationregulationssufficient to allow JCA.Rto postpone

considerationoftheBoard’sSecondNoticeOpinionuntil JCAR’sFebruary2002

meeting.

9. This shortpostponementwill allow otherparticipantsin thisrulemaking

sufficient time to respondto thisMotion andwill allow theBoard sufficient time to

considerthis Motion.

2



10. Thisshortpostponementwill furtherallowparticipantsin this rulemaking

time to addressanyconcernsthattheymayhavewith theBoard’sSecondNoticeOpinion

to JCAR shouldtheBoarddenyIERG’sMotion for Reconsideration.

WHEREFORE,theILLINOIS ENVIRONMENTAL REGULATORY GROUP,

by its counsel,HODGEDWYERZEMAN, herebymovesthe Illinois Pollution Control

Boardto reconsiderits SecondNotice Opinionasset forth in IERG’s Memorandumin

Supportfiled herewith,andfurthermovestheIllinois Pollution ControlBoardto notify

theJointCommitteeonAdministrativeRulesbeforeJanuary9, 2002,that theIllinois

Pollution ControlBoard agreesto an enlargementofthesecondnoticeperiodon the

Illinois Pollution ControlBoard’santidegradationregulationssufficient to allow theJoint

Committeeon AdministrativeRulesto postponeits considerationoftheIllinois Pollution

ControlBoard’sSecondNoticeOpinionuntil February2002.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL

REGULATORY GROUP,

Dated: January4, 2002 By:_______________________
Oneof Its Attorneys

KatherineD. Hodge
ThomasG. Safley
HODGEDWYERZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217)523-4900

RobertA. Messina
Illinois EnvironmentalRegulatoryGroup
215 EastAdamsStreet
Springfield, Illinois 62794-9276
(217)522-5512
IERG:OOhRDockets/Fil/RO1-13/Motion for Reconsideration
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Pci ~‘Iu1 Centre BoardREVISIONSTO ANTIDEGRADATION ) R01-13RULES: 35 ILL. ADM. CODE 302.105, ) (Rulemaking)303.205,303.206,AND 106.990— 106.995 )

MEMORANDUM iN SUPPORT OF
MOTION FOR RECONSIDERATION OF THE ILLINOIS

POLLUTION CONTROL BOARD’S SECOND NOTICE OPINION AND ORDER

NOW COMES theILLINOIS ENVIRONMENTAL REGULATORY GROUP

(“IERG”), by oneof its attorneys,KatherineD. HodgeofHODGEDWYERZEMAN,

pursuantto 35 Ill. Admin. Code§ 102.700,andin supportofits Motion for

ReconsiderationoftheIllinois Pollution ControlBoard’s(“Board”) SecondNotice

Opinion andOrder,statesasfollows:

I. INTRODUCTION

On August30, 2000,theIllinois EnvironmentalProtectionAgency(“Illinois

EPA”) filed a proposalaskingtheBoardto promulgateregulationsregarding

antidegradationof surfacewatersin theStateofIllinois. TheBoardheldthreehearings

regardingtheIllinois EPA’s proposal. IERGparticipatedin, andfiled post-hearing

commentsafter, eachof thesehearings.

OnJune21, 2001, theBoardissuedits Opinion andOrderpublishingtheBoard’s

proposedantidegradationregulationsfor first notice(“First NoticeOpinion”). TheBoard

thereafterheldahearingon its First NoticeOpinion. IERGparticipatedin, andfiled

post-hearingcommentsafter,thishearingaswell.

OnDecember6, 2001,theBoardissuedits SecondNoticeOpinion. Section

102.700oftheBoard’sproceduralrulesprovidesthatpersonsmayfile “~m]otionsfor



reconsiderationormodificationofany Boardordertaking substantiveactionon a

regulatoryproposal.” 35 Ill. Admin. Code§ 102.700. IERGhasnumerousconcernswith

theBoard’sSecondNoticeOpinion,andherebymovestheBoardto reconsiderthat

Opinionassetforth below.

II. ANALYSIS

A. ProposedSection 102.810— Noticeof Petitions for ORW Designation

Sections102.800through102.830oftheBoard’sproposedantidegradation

regulationsaddressthedesignationof OutstandingResourceWaters(“ORWs”). As the

Illinois EPA statedattheNovember17, 2000, hearingin this matter,thedesignationofa

waterbody asanORWwould have“great ramifications”on theownersofproperty

borderingthatwaterbody. TranscriptofNovember17, 2000,Hearingat 89. Sucha

designationwill not simply setadischarge“target” to protectan environmentaluse; it

will “set~]an absoluteprohibition on someactivities” on propertyborderingthewater

body, andwill “preclude~]”theownerof suchpropertyfrom conducting“almost.. . any

development”thereon. at 88, 89.

Becausean ORWdesignationeffectively setsanabsolutebanon theuseofland,

andthuswill affectpeople’slivelihoods,1ERG hasconsistentlyarguedthat it is essential

to notify any andall potentiallyaffectedpersonsofthe submissionofapetitionto

designatea waterbodyasan ORW. See,e.g.,August9, 2001,Pre-FiledTestimonyof

DeirdreK. Hirner, at 16-20. Likewise, theIllinois EPAindicatedits positionat hearing

thattheORWdesignationprocessmustassure“that potentially [a]ffectedproperty

ownersandothercitizenshaveadequatenotice” ofa petitionto designateawaterbody as

an ORW. TranscriptofNovember17, 2000,Hearingat 88, 1. 22 to 89, 1. 1. In

2



accordancewith this position,theIllinois EPAproposedthatnoticeof apetitionfor an

ORWdesignationbe providedto not only theIllinois EPA, theIllinois Departmentof

NaturalResources(“IDNR”), andtheAttorneyGeneral,but alsoto the StatesAttorney,

CountyBoard, andLegislatorsfor theareathroughwhichthewaterbodyat issueruns,

andto NPDESPermitholdersandpermit applicantsfor thewaterbody. Illinois EPA’s

March 20, 2001,ClosingComments,Attachment,proposedSection303.205(c)(1)(I).

DespitetheIllinois EPA’s andIERG’s agreementon this issue,theBoardin its

FirstNoticeOpinionprovidedthat noticeof anORW needonly be providedto the

Illinois EPA, IDNR, andtheAttorneyGeneral. Board’sFirstNoticeOpinionat 25-26.

After thehearingon theBoard’sFirst NoticeOpinion, IERGagainnotedits concern

regardingthis issue,andproposedamendingtheBoard’sproposedSection102.810as

follows:

Any personmaysubmita petitionfor theadoption,amendmentor repeal
ofan ORW designation.Theoriginal andnine(9) copiesof eachpetition
mustbe filed with theClerk andone(1) copyeachserveduponthe
Agency,theIllinois DepartmentofNaturalResources[IDNR], andthe
AttorneyGeneral,the State’sAttorneyofeachcountyin which thesurface
waterbody orwaterbody segmentruns,the chairpersonofthe Couiity
Board ofeachcountyin whichthe surfacewaterbodyorwaterbody
segmentruns,eachmemberof theGeneralAssemblyfrom each
legislativedistrict in which thesurfacewaterbody orwaterbody segment
runs,currentNPDES permitteesandNPDESpermit applicantsfor
dischargesinto thesurfacewaterbody orwaterbody segment,applicants
for federallypermittedactivitiesthat requireacertificationfrom the
Agencypursuantto Section401 oftheCleanWaterAct for the surface
waterbodyorwaterbodysegment,all ownersofreal propertywhich is
locatedadjacentorcontiguousto the surfacewaterbodyorwaterbody
~gment, andto otherpersonsasrequiredby law. In addition,thenotice
mustbe publishedin anewspaperofgeneralcirculationin eachcounty
throughwhichthe surfacewaterbodyor waterbody segmentruns.

IERG’s October1, 2001, Post-HearingComments,AttachmentA, at 1.
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In its SecondNoticeOpinion, however,theBoardagaindeclinedto include

IERG’sproposedrevisionto Section 102.810,statingasfollows:

IERGhasalsosuggestedthattheBoardrequiretheproponentto notify
manydifferent individualsandgroupsandto providenewspaper
notificationofthepetition. TheBoardbelievesthat therulemaking
processaffordsamplenotice ofan actionandadditional noticeby the
petitioneris not warranted.IERGsuggeststhat sincenewspaper
publicationis requiredofvariancesandadjustedstandardsit shouldbe
requiredfor ORWpetitions.However,underSection27 ofthe Act a
hearingis requiredin a rulemakingwhereasa hearingis not requiredin
eitheran adjustedstandardorvariance.Further,theBoard’srules require
noticeof therulemakinghearingbepublishedin theareaaffected.See35
Ill. Adm. Code102.416. Thus, newspapernotice ofthepetitionwill be
givenby theBoard indicatingthat ahearinghasbeenscheduled.

TheBoardis cognizantofIERG’s concernsthatlandownersthat maybe
affectedbenotified. TheAgencyhasindicatedit will assistin notifying
potentiallyaffectedpersons.To ensurethat notificationoccurs,theBoard
will commit to including all potentiallyaffectedpersonson thenoticelist
oftherulemakinguponacceptanceof thepetition. TheBoardwill askthe
Agencyto provideinformationsuchasthenamesofNPDESpermit
holdersandapplicantsalongtheproposedwaterbody orwaterbody
segment.TheBoardwill sendcopiesofBoardopinionand ordersto those
personson thenoticelist. TheBoardneednot makea changeto theruleto
reflectthis policy.

Board’sSecondNoticeOpinionat 11.

While IERGappreciatestheBoard’srecognitionof IERG’sconcernsregarding

ownersofpropertysurroundinga proposedORW, IERGdisagreeswith theBoard’s

decisionnot to requiremoreextensivenoticeofORWpetitions. First, while theBoard’s

regulationsdo requirenoticeofarulemakinghearingin anareathat would be affectedby

arule, suchnoticeis simply notsufficient giventhesevereeffectsthat designationof an

ORW would have. Noticeshouldbe madedirectly to potentiallyaffectedparties,not

only in thenewspaper,in orderto ensurethat potentiallyaffectedpartiesactuallyare

awareoftheproposeddesignation.
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Further,undertheBoard’srules,notice of arulemakingmustincludeonly “the

date,time, placeandpurposeofsuchhearing.” 35 Ill. Admin. Code § 102.416. 1ERG

submitsthatthis informationwill notbe sufficient to notify themajority ofpotentially

affectedparties,who areunfamiliarwith theBoard’sfunctiOnandprocedures,ofthe

gravityof aproposalto designatean ORW. UnderIERG’s proposal,however,

potentiallyaffectedpartieswould receivecopiesoftheORW designationpetition itself’,

whichwould providethemthe necessaryinformationto determinewhetherandhowthe

proposeddesignationwould affect them.

Second,while theBoard“commit~s]to including all potentiallyaffectedpersons

on thenoticelist oftherulemakinguponacceptanceofthepetition,” theBoardindicates

only that it will “ask theAgencyto provideinformationsuchasthenamesofNPDES

permit holdersandapplicantsalongtheproposedwaterbody.” This statementreflectsa

misunderstandingof1ERG’sposition. Thevalueof propertyis affectednot only by

eventsthat limit theproperty’scurrentuse;thevalueofpropertyis equallyaffectedby

eventsthatlimit theproperty’sfutureuse. Thus, everylandowneralonga proposed

ORW — not simplyNationalPollutantDischargeEliminationSystem(“NPDES”) permit

holdersor applicants— is a“potentially affectedperson~].”UndertheBoard’splan,

landownerswho planto (ormight somedayplanto) build a facility on theirpropertythat

requiresanNPDESpermit, or planto sell theirpropertyto someonewho intendsto build

suchafacility, would not receivenoticeofthe ORWpetition. Thesepartiesareclearly

“potentiallyaffected”by an ORW designation.Likewise, farmerswouldnot receive

notice, andtheyarealsoclearly“potentially affected,”astheBoard’sproposedSection
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302.105(b)prohibits~ degradationof ORWs,notjust degradationcausedby point

sourcedischarges.

Third, IERGdoesnotunderstandtheBoard’sreluctanceto includeits plan

regardingnoticeto NPDES permitholdersandapplicantsin theBoard’srules.

EnvironmentalgroupsaskedtheIllinois EPAto seekthisrulemakingin orderto makethe

antidegradationreviewprocessmoretransparentthroughregulationsdetailinghow that

reviewprocessmusttakeplace. Partieswho would be affectedby anORW designation

areentitled to the sametransparency,throughregulationsdetailingwho mustbenotified

ofa petitionfor an ORW designationandwhat informationtheIllinois EPAmustprovide

to theBoardto enabletheBoardto makesuchnotification.

Thus,for the reasonsstatedabove,IERGmovestheBoardto reconsiderits

decisionnot to includeIERG’s proposedrevisionsto theBoard’sProposedSection

102.810in theBoard’sSecondNoticeOpinion.

B. ProposedSection102.820— Support for ORW Designation

IERGalsomovestheBoardto reconsiderits decisionnot to includeIERG’s

proposedrevisionsto theBoard’sProposedSection102.820,which setsforth the

“information” thatthe proponentofan ORW designationmustincludein its Petitionto

theBoard. As theBoardis aware,IERGarguedfrom thebeginningofthis rulemaking

that ORWsshouldbe designatedin anadjudicatoryproceeding,not in arulemaking.

See,e.g.,IERG’sMarch 19, 2001, PostHearingCommentsat 17-22. This procedure

would placea clearburdenofproofontheproponentof an ORWdesignation,which is

appropriategiventhesevereeffectsthat an ORW designationwould have. And, this

proceduremakessensebecausetheBoard’srulesprovidethat SpecialResource
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Groundwaters— whicharedirectly analogousto ORWs— aredesignatedthroughthe

adjustedstandardprocess,an adjudicatoryprocedure.35 Ill. Admin. Code§ 620.260.

In responseto theBoard’spositionon this issue,IERGwithdrewits requestthat

ORWsbedesignatedthroughan adjudicatoryratherthana regulatoryproceeding.~

IERG’sOctober11, 2001,Post-HearingCommentsat 19-20. As IERGstatedwhen

withdrawingthatrequest,however,IERGstill believesthattheproponentin aregulatory

proceedingbeforetheBoardhasaminimumburdenin movingtheproposalforward,at

leastby presentingsufficient informationto demonstratetheneedfor theproposed

regulation. j~j~at20.

In orderto makethis conceptclear,IERGproposedamendingtheBoard’s

proposedsubsections102.820(b)-(g)to providethat theproponentofanORW

designationmustsetforth not merelya “statement”in supportofthecriteriadetailedin

thosesubsections,but also“supportingevidence.” jçi..~at 20-21; Id., Exhibit A, at2. The

Boarddeclinedto adoptthisproposedrevision,however,statingthattheBoard’s

rulemakingproceduresprovidefor thedevelopmentof therecordfor theBoard’s

consideration,andrequirethatthe proponentofa rule presenttestimonyin supportofthat

rule athearing. Board’sSecondNoticeOpinionat 11. Thus,theBoardstated,“the

burdenofa proponentin a petitionfor ORW designation,modificationor repealneednot

be furtherarticulated.” Id

IERGagainmustdisagree.IERG’s concernis thatundertheBoard’sproposal,

no quantumofevidentiarysupportis requiredto startarulemakingseekingdesignation

of an ORW. This raisesat leasttwo concerns.First, without evidentiarysupportin an

ORW petition, potentiallyaffectedpartiesarein effect requiredto proveanegative;that
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is, to prepareandsubmitevidencethatawaterbody should~ be designatedasan

ORW. Second,potentiallyaffectedpartiesarerequiredto preparetheirpositionblind,

without knowingto whatevidenceandargumenttheyareresponding,becauseno

evidenceor argumenthasbeenset forth.

TheBoard’sargumentthat 35 Ill. Admin. Code§ 102.428providesthat in a

hearingon aproposedrule, “~p]roponentsmustpresenttestimonyin supportofthe

proposalfirst,” only highlights IERG’s concerns.Section102.428doesnot specifywhat

level ofevidenceaproponents’testimonymustpresent,anddoesnot providethat the

Boardwill dismissa rulemakingpetition if the proponentdoesnot provideany evidence

in supportof oneor moreof thecriteriaat issue, Thus, if a proponentdoesnot present

any testimonyon oneor morecriteria,the respondentis left to proveanegative;that

thosecriteriaarenot satisfied. On theotherhand,if theproponent~ presentevidence

athearing— but wasnot requiredto do so in supportof its petition— therespondenthas

beenambushed,andis forcedto respondto evidencethatit mayhavehad no wayto

anticipate.

TERGacknowledgesthattheBoard’sproposedSection102.820(h)would require

a proponentto submit “~a]synopsisofall testimonyto be presentedby theproponentat

hearing.” However,asfar asIERGis aware,theBoardhasneverdefinedwhatlevel of

detail suchasynopsismustcontain,andthereis no guaranteethat a synopsiswill provide

arespondentenoughinformationabouttheproponent’sevidenceto enablethe

respondentto adequatelypreparefor hearing.

1ERG reluctantlywithdrew its positionthat ORWs shouldbedesignatedthrough

an adjudicatoryproceeding. IERGis troubledthattheBoardhasfailed to requirethat
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proponentsofORW designationsprovidesomeevidencein supportoftheirpetitionsin

orderto protectpartiesthatwill be affectedby suchdesignations.Accordingly, IERG

respectfullymovestheBoardto reconsiderits positionon this issueaswell.

C. Proposed Section302.105(b)— Lowering ofORW Water Quality

TheBoard’sproposedSection302.105(b)(1)providesin relevantpartthat ORWs

“must not be loweredin quality except[by] . . . [a]ctivities thatresultin short-term,

temporary(i.e.,weeksormonths)loweringof waterquality” orby “~e]xistingsite

stormwaterdischarges.”Board’sSecondNotice Opinionat 19. Thatis, to phrase

Section302.105(b)(1)differently, ORWsmaybe loweredin quality, butonly by

“~a]ctivitiesthat resultin short-term,temporary(i.e., weeksormonths)loweringof water

quality” orby “~e]xistingsitestormwaterdischarges.”j4.

TheBoard’sproposedSection302.105(b)(3)(B)provides,however,that“~a]ny

activity listed in subsection(b)(1)orproposedincreasein pollutantloadingmustalso

meetthefollowing requirements:. . . B) Theproposedincreasein pollutant loading is

necessaryfor an activity thatwill improvewaterquality in theORW.” i4.

JERGandtheEnvironmentalGroupshavepointedout to theBoardthat these

provisionsareinconsistent. Thepurposeof Section302.105(b)(1)is to allow loweringof

ORWwaterquality in two, verynarrowcircumstances.SeeSection302.105(b)(1). As

theIllinois EPAstatedin its StatementofReasonsin supportofthisrulemaking,

[a]lthoughthegeneralrule is thatan ORW shallnotbedegraded,thereare
exceptionsto that rulethat areproposedandevaluatedusingthecriteria
establishedin Section302.105(b). “Statesmayallow somelimited
activitieswhich resultin temporaryand short-termchangesin water
quality [in ORWs],but suchchangesin waterquality shouldnot impact
existingusesor alterthe essentialcharacterorspecialusethat makesthe
wateran ONRW.”
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Illinois EPA’s August29, 2000, StatementofReasonsat 4 (quotingWaterquality

StandardsHandbook,SecondEdition, EPA S23-B-94-005a,Chapter4, Antidegradation,

August1994).

Section302.105(b)(3)(B),however,doesnot allow loweringofwaterquality in

thesecircumstances;it providesthat theactivities setforth in Section302.105(b)(l), as

well asother“proposedincrease~s]in pollutantloading,” maynotoccurunlesstheyare

necessaryto “improve waterquality.” Thatis, for example,underSection

302.105(b)(3)(B),an “~e]xistingsitestormwaterdischarge~]”wouldbeallowedonly if it

was“necessaryfor an activity thatwill improvewaterquality in theORW.” If it wasnot

necessaryfor an activity thatwould improvewaterquality, Section302.105(b)(3)(B)

apparentlyrequiresthefacility to stop dischargingsitestormwater.NeitherIERGnorthe

EnvironmentalGroupsbelievethatthiswastheintentofSection302.105(b)(3).

In orderto addressthis conflict, IERGandtheEnvironmentalGroupsproposed

thefollowing revisionto Section302.105(b)(3):

3) Any activity listed in subsection(b)(1)or~py,p~erproposed
increasein pollutantloading to an ORW mustalsomeetthe
following requirements:

A) All existingusesofthewaterwill be fully protected;and,

B) Exceptfor activitiesfalling underoneof theexceptions
providedin Subsection(b)(1)(A) or(B) above,

Theproposedincreasein pollutantloading is
necessaryfor an activity that will improvewater
quality in theORW; and

~4.l Theimprovementcouldnotbe practicallyachieved

withouttheproposedincreasein pollutantloading.

SeeIERG’s October11, 2001,Post-HearingCommentsat 10-11.
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TheBoarddeclinedto adoptthis revision,however,statingasfollows:

RegardingIERG’s commentspertainingto theintentofSection
302.105(b)(3)(B)and(C),theBoardnotesthatIERGcorrectlyassumes
that the increasein pollutantloadingsto an ORW is not limited to the
activitieslisted in Section302.105(b)(l). Subsection302.105(b)(3)(B)
allowsfor anincreasein pollutantloadingundera very limited
circumstancewheresuchan increaseis necessaryfor an activity thatwill
improvethequalityoftheORW. TheBoard doesnot consideran increase
in pollutantloadingpursuantto subsection302.105(b)(3)(B)aslowering
thequalityofan ORW. In this regard,theBoard notesthat theproposed
regulationsprohibit thelowering ofquality ofanORW,exceptfor the
activitieslisted in Section302.105(b)(1).TheBoarddeclinesto makethe
changeto Section302.105(b)(3)suggestedby IERGandthe
EnvironmentalGroups.

BoardSecondNoticeOpinionat5-6, 19.

IERGdoesnot understandthis statement.TheBoard’spositionappearsto be that

loweringsofORWwaterquality areallowedfor, andgovernedby, Section302.105(b)(1)

(“theBoardnotesthat theproposedregulationsprohibit the loweringofquality ofan

ORW, exceptfor the activitieslisted in Section302.105(b)(i)”), while increasesin

pollutantloadingaregovernedby Section302.105(b)(3)(“Subsection302. l05(b)(3)(B)

allows for an increasein pollutantloading. . . . TheBoarddoesnot consideran increase

in pollutantloadingpursuantto subsection302.105(b)(3)(B)asloweringthe quality ofan

ORW.”) This is fine, exceptfor thefact thatby its own terms,Section302.105(b)(3)

appliesnotonly to “proposedincrease~s]in pollutantloading,” but alsoto “~amyactivity

listed in subsection~302.105](b)Q),” i.e., to thetwo situationsin which loweringof

ORWwaterquality is meantto be permitted.

Theconflict betweentheseprovisionsis furtherillustratedby thefactthat Section

302.105(b)(3)(B)makesSection302.105(b)(1)(A) superfluous.Section

302.105(b)(1)(A)providesthatan ORWmaybe loweredin waterquality by “~a]ctivities
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that resultin short-term,temporary. . . lowering ofwaterquality in an ORW.” Section

302.105(b)(3)(B)providesthat aproposedincreasein pollutantloading is allowedonly

if, amongotherthings,it is “necessaryfor an activity that will improvewaterquality in

theORW.” If a“short-term,temporary.. . loweringofwaterquality” must,like other

proposedincreasesin pollutant loadingto an ORW, be “necessaryfor an activity that will

improvewaterquality,” thenwhy doesSection302.105(b)(1)(A)exist? Thatis, why

doesit matterhowlong thelowering ofwaterqualitywill last,if theonly questionis

whethertheproposedincreasein pollutantloading is “necessaryfor an activity that will

improvewaterquality”?

Theonly logical conclusionis that thetwo scenariosset forth in Section

302.105(B)(1),in which aloweringofwaterquality is allowed,arenotmeantto be

subjectto therequirementsof Section302.105(b)(3)(B)and(C). Activities that resultin

a short-termloweringofwaterquality, andexistingsitestormwaterdischarges,aremeant

to be allowedaslongasexistingusesareprotected,regardlessofwhethertheyare

“necessaryfor an activity that will improvewaterquality.” Therevisionproposedby

IERGandtheEnvironmentalGroupssolvesthis problem. Accordingly,IERGmovesthe

Boardto reconsiderits positionon proposedSection302.105(b)(3)aswell.

D. ProposedSection 302.105(c)(2)— Trigger for Antidegradation Review

JERG also movestheBoardto reconsiderits positionregardingproposedSection

302.105(c)(2). That Section,ascurrentlydrafted,providesin relevantpart that:

TheAgencymustassessanyproposedincreasein pollutantloadingthat
necessitatesa new, renewedormodified NPDESpermitor any activity
requiringa CWA Section401 certificationto determinecompliancewith
this Section302.105.

Board’sSecondNotice Opinionat20.
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In orderto clarify exactlywhenSection302.105(c)(2)requirestheIllinois EPAto

conductanantidegradationreview,IERGaskedtheBoardto revisethat Sectionto further

providethat:

if a pollutantis subjectto an existingpermit limit, an [antidegradation]
assessmentshall not be requiredunlesstheproposedincreasein pollutant
loadingwould resultin an exceedanceofsuchpermit limit.

IERG’s October11, 2001, Post-HearingCommentsat 8-9. IERGalsoaskedtheBoardto

addsimilar languageto theIllinois EPA’s proposedSection309.141(i).

In responseto this request,theBoardacknowledgedthat neithertheIllinois EPA

northeEnvironmentalGroupsobjectedto IERG’s proposedrevisionto Section309.141.

Board’sSecondNoticeOpinionat 6. Nevertheless,theBoardrefusedto include IERG’s

proposedlanguageon thegroundsthat it wasunnecessary.14.

IERGdisagreeswith the Board’sdecisionnot to include[ERG’s proposed

revisionto Section302.105(c)(2)in theBoard’sSecondNoticeOpinion. Again, the

point ofthisrulemakingis to establisha transparentantidegradationreviewprocess

throughdetailedregulations. TheBoard’sproposedSections302.105(c)(2)and

302.105(f)makehQwtheIllinois EPA will conductantidegradationreviewstransparent

anddetailed. Permitapplicantsareentitled to thesametransparencyanddetail regarding

whentheIllinois EPAwill conductantidegradationreviews. Thelanguageproposedby

TERG is necessaryto achievethis transparencyand detail, and, especiallyin light of the

factthattheotherparticipantsin thisrulemakingdid not objectto this language,[ERG

movestheBoardto reconsiderits decisionnot to includeit.
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E. ProposedSection 302.105(d)(6)— General Permit Exemption

Finally, [ERG movestheBoardto reconsiderthe inclusionoftheconceptof

“watersofparticularbiological significance”in its proposedSection302.105(d)(6). As

originally proposedby theIllinois EPA, Section302.105(d)(6)providedthat:

Dischargespermittedundera currentgeneralNPDESpermitasprovided
by 415 ILCS 5/39(b), arenot subjectto facility-specificantidegradation
review.

Illinois EPA’s August29, 2000,Motion for Acceptance,Attachment7.

In its First NoticeOpinion, however,theBoard revisedSection302.105(d)(6)to

provideasfollows:

Dischargespermittedundera currentgeneralNPDESpermit asprovided
by 415 ILCS 5/39(b)orageneralCWA. Section401 certificationarenot
subjectto facility-specificantidegradationreview~however,theAgency
mustassurethat individual permitsorcertificationarerequiredprior to all
newpollutantloadingsorhydrologicalmodificationsthat necessitatea
new,renewedormodifiedNPDESpermit orCWA, Section401
certificationthat affectwatersofparticularbiological significance.

Board’sFirst NoticeOpinionat 32.

Whenmakingthis change,theBoarddid not defineordiscusstheterm“watersof

particularbiological significance.” Further,theBoardprovidednojustificationto

supportthe inclusionofthis conceptin Section302.105(d)(6).

In its October11, 2001,post-hearingcomments,[ERGprovidedfourpagesof

objectionsto the inclusionofthis conceptin Section302.105(d)(6),andto the

EnvironmentalGroups’ suggestionthat “watersofparticularbiological significance”be

definedby a 1991 reportpreparedby theIllinois DepartmentofConservation.[ERG’s

October11, 2001,Post-HearingCommentsat 13-17. [ERGherebyincorporatesthose
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argumentsasif they wereset forth herein. In summary,regardingthe 1991 report,[ERG

objectedthat:

1) TheEnvironmentalGroupsneverfiled any evidencethatthemethodology
usedto preparethereportandthecriteriausedto identify thewaters
includedthereinhadbeenmadeavailablefor reviewby theregulatedor
scientificcommunitiesorhadany scientificbasiswhatsoever;

2) Theauthorsofthe reportexplainedin thereportitself thatthe dataon
whichtheyreliedwasincomplete;

3) Thedatausedin thetenyearold reportis outofdate;and,

4) In severalinstances,theauthorsofthereportexplainthat awaterbody it
considers“biologically significant” cannotevenbepreservedfor reasons
beyondanyone’scontrol.

Id.

TheBoardprovidedatwo-sentenceresponseto thesearguments,asfollows:

With regardto thephrase“watersofparticularbiological significance”the
Boardwill adda referenceto theIllinois Departmentof Conservation
publicationentitled “Biologically SignificantIllinois Streams.”TheBoard
will not makethispublicationthedefinitivesourcebut ratherlist it asa
possiblelisting ofwatersof particularbiological significance.

Board’sSecondNoticeOpinionat 9.

[ERGfeelsthattheBoarddid not meaningfullyconsiderwhetherto includethe

conceptof“watersof particularbiological significance”in theantidegradation

regulations,andfurther disagreeswith theBoard’sdecisionto includea referenceto the

1991DepartmentofConservationReportin its regulations. First, the conceptof “waters

ofparticularbiological significance”conflictswith theIllinois EPA’s intent in proposing

this rulemaking. As setforth in theIllinois EPA’s StatementofReasons,theIllinois EPA

proposed,in accordancewith theUnited StatesEnvironmentalProtectionAgency

(“USEPA”) guidance,to establishthree“tiers” of surfacewatersin the StateofIllinois
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for the purposesoftheantidegradationregulations. Illinois EPAAugust29, 2000,

StatementofReasonsat 3-4. Specifically,the Illinois EPA’s proposalwasasfollows:

• “Tier I. . . is basedon achievingandmaintainingexistingstreamuses,and
setsthe minimumlevel ofprotection”for waterbodies. j~jat3. “TheIllinois
EPA is proposingto explicitly ensuretheprotectionof existinguses.. . by
offering Section302.105(a).” jj

• “Tier 2. . . addresseswaterswhosequality exceedsthelevelsnecessaryto
supportthepropagationof fish, shellfishandwildlife andrecreationin andon
thewater.” J4. “High Quality Waters,”or Tier 2 waters,“shall beprotected
by Illinois EPA’sproposedSection302.105(c).” 14.,

• “Tier 3 . . . requiresthat highqualitywaterswhich constitute‘Outstanding
NationalResourceWaters’ . . . must be maintainedandprotected. To achieve
thegoalsofTier 3 the Illinois EPA is proposingthecreationof a new
designatedusecategory,‘OutstandingResourceWaters’ or ‘ORWs’ in
Section303.205.” Id. at4.

By including theconceptof“watersofparticularbiological significance”in

proposedSection302.105(d)(6),however,theBoardis creatinga fourthclassofwaters,

presumablysomewherebetweenTier 2, “high qualitywaters” andTier3, “ORWs.” This

conflictswith theIllinois EPA’s intent assetforth in its StatementofReasons.This

likewiseconflictswith the intentofthe otherpartiesto this rulemaking,who workedfor

two yearsto reachagreementon thebasicstructureofthe antidegradationregulations

beforetheIllinois EPA submittedits rulemakingproposalto theBoard.

Second,themannerin which theBoardhasestablishedthis fourth classofwaters

is very disturbing. TheBoardhasnot definedthis fourthclassofwaters. TheBoardhas

not providedanyexplanationin supportofits decisionto createthis fourth classof

waters. TheBoarddid not establishthis classofwatersin a separatesectionor

subsectionof its proposedregulations,as it did with the otherthreeclassesofwaters. See

theBoard’sproposedSections302.105(a)(Tier I, or“Existing Uses”),302.105(b)Tier 3,
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“OutstandingResourceWaters”);and 302.105(c)(Tier 2, “High Quality Waters”).

Rather,theBoardestablishedthis fourthclassof watersin an exceptionto an exception

to theantidegradationassessmentrequirement.$~proposedSection302.105(d)(6).

Finally, becauseoftheBoard’scompletelackof commenton the conceptof“watersof

particularbiological significance” in theBoard’sFirstNoticeOpinion,[ERGunderstood

theinclusionof this conceptin Section302.105(d)(6)to be an error. ~ç [ERG’s October

11, 2001, post-hearingcommentsat 13-14. [ERGwasobviouslymistaken,but thatis the

Board’sfault, not [ERG’s. TheresultoftheBoard’serror is thattheBoard’slackof

explanationdeprived[ERGand its membersof theright to commentfully on the

inclusionofthis fourth classofwaters.

Third, theBoardhasnot providedany responseto [ERG’s numerousandserious

concernswith the 1991 “Biologically SignificantIllinois Stream” report(“BSIS Report”)

put forwardby theEnvironmentalGroups,but, nevertheless,hasproposedthat Section

302.105(d)(6)providethat “~w]atersof particularbiological significancemayinclude

streamslisted in” thisreport. ~ Board’sSecondNoticeOpinion at 21. [ERG

acknowledgesthat theBoardindicatedin its SecondNoticeOpinion thatthis reportis

“not. . . thedefinitivesource”ofwatersofparticularbiological significance,“but rather

[is] . . . a possiblelisting ofwatersofparticularbiological significance.” This doesnot

alleviate s concern,however. This reportis too badly flawedto beofany usein

theantidegradationregulations. Further,becausetheBoardhaslisted only this report,

but hasnot definedtheterm“watersofparticularbiological significance”or provided

any otherguidanceofany kind on whatthis termmeans,theIllinois EPAwill haveno

choicebut to look to this flawedreportfor guidance.
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Fourth,theBoardconsideredno evidenceregardingtheeconomicimpactof

including the“watersof particularbiological significance”exceptionto Section

302. 105(d)(6). As theBoardis aware,Section27(b) oftheIllinois Environmental

ProtectionAct requiresthat in adoptinga rule, theBoardshall consider“whetherthe

proposedrule hasany adverseeconomicimpacton thepeopleofthe StateofIllinois.”

415 ILCS 5/27(b). TheBoardnotesin its SecondNoticeOpinionthat “the Agency’s

proposaladdressedtheeconomicreasonablenessandtechnicalfeasibilityofthe

proposal.” Board’sSecondNoticeOpinionat 11. As discussedabove,however,the

conceptof“watersofparticularbiological significance”wasnot includedin theIllinois

EPA’s original proposal;it aroseaftertheBoardhadheldthreehearingson that proposal.

Thus, the Boardneverconsideredany evidenceregardingtheeconomicimpactthatthe

“watersofparticularbiological significance”exceptionwill haveon thethousandsof

generalpermit holdersin the Stateof Illinois; for example,on partiesthat will be required

to seekanNPDESpermit for stormwaterrunofffrom constructionsites.

For thatmatter,[ERGsubmitsthattheBoard’sconsiderationofeconomicimpact

in whole is flawed. TheBoardstatesin its SecondNoticeOpinionthat “~t]heremaining

evidencein this recordindicatesthattherule is economicallyfeasibleandtechnically

reasonable~,]andtheBoardsofinds.” Board’sSecondNoticeOpinionat 12. TheBoard

doesnot identify to whatevidenceit refers,however,and[ERGis not awareofany

evidencein theRecordregardingeconomicimpact.

Accordingly,in light oftheabove,IERGmovestheBoardto reconsiderits

decisionto includethe conceptof“watersofparticularbiological significance” in

proposedSection302.105(d)(6).

18



ifi. RELIEF REQUESTED

As theBoardis aware,“~a]ftercommencementof thesecondnoticeperiod,no

substantivechangemaybemadeto aproposedrulemakingunlessit is madein response

to an objectionor suggestionofthe Joint Committee.” S ILCS 100/5-40(c). Thus, if the

BoardgrantsthisMotion, theBoardwill needto withdraw its December6, 2001, Second

NoticeOpinion andre-publishits proposedantidegradationregulationsfor first notice.

It is [ERG’sunderstanding,however,thattheforty-five daysecondnoticeperiod

on theBoard’ssecondnoticeopinionwill expireon January26, 2002, andthattheJoint

CommitteeonAdministrativeRules(“JCAR”) is thereforescheduledto (and currently

must) considertheBoard’sSecondNoticeOpinionat its meetingsetfor January9, 2002.

TheBoard’snextmeetingis scheduledafterthat date,on January10, 2002. Thus,the

Boardwill beunableto considerthis Motion beforeJCAR’s January9, 2002,meeting.

Further,evenif theBoard couldconsiderthis Motion beforeJCAR’s meeting,other

participantsin this rulemakingwill not havesufficient timeto join in or respondto this

Motion by that date.

Accordingly,[ERGherebymovestheBoardto notify JCARprior to January9,

2002,thattheBoardagreesto anenlargementofthe secondnoticeperiodon theBoard’s

antidegradationregulationssufficientto allowJCARto postponeconsiderationof the

Board’sSecondNoticeOpinionuntil JCAR’sFebruary2002 meeting. This short

postponementwill allow otherparticipantsin this rulemakingsufficient timeto respond

to thisMotion andwill allow theBoard sufficienttime to considerthisMotion. This

shortpostponementwill furtherallow participantsto this rulemakingtime to addressany
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concernsthatthey mayhavewith theBoard’s SecondNotice Opinionto JCARshould

theBoarddeny[ERG’s Motion for Reconsideration.

IV. CONCLUSION

WHEREFORE, the ILLINOIS ENVIRONMENTAL REGULATORY GROUP,

by its counsel,HODGE DWYER ZEMAN, herebymovestheIllinois Pollution Control

Boardto reconsiderits SecondNoticeOpinionassetforth above,andfurther movesthe

Illinois PollutionControlBoardto notify theJointCommitteeonAdministrativeRules

beforeJanuary9, 2002,thattheIllinois Pollution ControlBoard agreesto an enlargement

of thesecondnoticeperiodon theIllinois Pollution ControlBoard’santidegradation

regulationssufficientto allow JointCommitteeon AdministrativeRulesto postponeits

considerationof theIllinois Pollution ControlBoard’sSecondNoticeOpinionuntil

February2002.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

Dated: January4, 2002 By:~~’ ~

KatherineD. Hodge
ThomasG. Safley
HODGEDWYERZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217) 523-4900

RobertA. Messina
Illinois EnvironmentalRegulatoryGroup
215 EastAdamsStreet
Springfield, Illinois 62794-9276
(217) 522-5512
IERG:OOhR Dockets/Fil/ROl-13/Motion for Reconsideration- Memorandum
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