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CONCERNEDCITIZENS OFWILLIAMSON)
COUNTYAND REV. PAUL CRAIN AND )
ROSEROWELL, asmembersofthe )
ConcernedCitizensofWilliamsonCounty, )

)
Petitioners, )

)
v. ) P0 96-60

) (Third Party)
BILL KIBLER DEVELOPMENTCORP., ) (Landfill SitingReview)
alk/aKIBLER DEVELOPMENT CORP., )
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KENNETHA. BLEYER, ESQ.,APPEAREDONBEHALF OFTHEPETITIONERS;

THOMAS J. IMMEL, ESQ.,APPEAREDON BEHALF OFKIBLER DEVELOPMENT
CORPORATION.

OPINIONAN]) ORDEROFTHE BOARD (byG. T. (Jirard):

This matteris beforetheBoardon a September14, 1995, petitionfor review, filed by
ConcernedCitizensofWilliamsonCounty,PaulCram andRoseRowell (collectivelyCCWC).
TheBoardnotesthatonly respondentBill Kibler DevelopmentCorporation(KDC) filed an
appearancein this proceeding.Hearingon this matterwasheldbeforeChiefBoardHearing
Officer MichaelWallaceonDecember13, 1995, in Marion,WilliamsonCounty,Illinois. Several
membersofthepublic werepresentandmadestatementsontherecordin thisproceeding.

CCWC’s petitionwasfiled pursuantto Section40.1 oftheIllinois Environmental
ProtectionAct (Act). (415ILCS 5/1 et seq. (1994).)Forthe reasonsenunciatedbelow, the
Boardfinds that theproceedingsbeforetheWiffiamsonCountyBoardof Commissioners
(WilliamsonCountyBoard)wereftindamentallyfair. TheBoardalso finds that thedecisionofthc
Williamson CountyBoardwith respectto the landfill siting criteriaatSection39.2 oftheAct (415
ILCS 5/39.2)wasnotagainstthemanifestweightoftheevidence.TheBoardaffirmsthe
WilliamsonCountyBoardlandfill sitingdecision.



LEGAL FRAMEWORK

Pursuantto Section3 9(c) and3 9.2(a)oftheAct, anapplicantfor anewpollution
controlfacility is requiredto requestandreceivesitingapprovalfrom thelocal
governmentbeforeadevelopmentorconstructionpermitis issuedbytheTilinois
EnvironmentalProtectionAgency(“Agency”). (415 ILCS 5/39(c)and5/39.2(a).)
Section39.2(a)providesthatlocal authoritiesareto considerninecriteriawhenreviewing
an applicationfor landfill siting approval. Only if thelocalbodyfinds thatall applicable
criteriahavebeenmetby theapplicantcanlandfill sitingbe granted.

Section40.1 oftheAct (415 ILCS 5/40.1)authorizesappealto theBoardofa local
governmentdecisionto grantlandfill siting approval. Section40.1 oftheAct also requiresthe
Boardto reviewtheproceedingsbeforethelocal sitingauthorityto assureftindamentalfairness.
In E & E Hauling,Inc. v. 1PCB(2dDist. 1983),116 Ill.App.3d 586, 594, 451 N.E.2d555, 564,
affd inpart (1985), 107 Ill.2d 33,481N.E.2d664,theappellatecourtfoundthat although
citizensbeforealocal decision-makerarenotentitled to afair hearingby constitutional
guaranteesofdueprocess,proceduresatthelocal level mustcomportwith dueprocessstandards
offtindamentalfairness. Thecourtheldthat standardsofadjudicativedueprocessmustbe
applied. (Seealso IndustrialFuels,227 Il1.App.3d533, 592NE~2d148; Iat~.188 TilApp lid
994, 544N.E.2d1176.) Dueprocessrequirementsaredeterminedby balancingtheweightofthe
individual’s interestagainstsociety’sinterestin effectiveandefficientgovernmentaloperation.
(WasteManagementofIllinois Inc. v. IPCB (2dDist. 1989),175 Ill.App.3d 1023, 530N.E.2d
682.) Themannerin whichthehearingisconducted,theopportunityto beheard,theexistenceof
expanecontacts,prejudgmentofadjudicativefacts,andtheintroductionofevidenceare
important,butnot rigid, elementsin assessingfUndamentalfairness. (Fledingerv. D & L Landfill,
Inc,~(December20, 1990),PCB 90-163,117PCB 117.)

Boardreviewof alocal governmentdecisionapprovinglandfill sitingmustapplythe
“manifestweightoftheevidence”standardofreview(WasteManagementofIllinois, Inc. v

.

IPCB (1987), 160Ill.App.3d 434, 112 Ill.Dec. 178, 513 N.E.2d592; seealsoCity of~
IPCB (1984), 125 fll.App.3d 384, 80 fll.Dec. 650, 465N.E.2d996). A decisionis againstthe
manifestweightoftheevidenceif theoppositeresult is clearlyevident,plain, or indisputablefrom
a reviewoftheevidence. (Harrisv. Day, 115 Ill.App.3d 762, 451N.E.2d262.) Theprovinceof
thehearingbody is to weightheevidence,resolveconflictsin testimony,andassessthecredibility
ofthewitnesses.Merelybecausewecould reachadifferentconclusion,is not sufficientto
warrantrcvcraal. (City ofRockfordv. IPC]3 andFrink’s IndustrialWaste,(2dDist. 1984)125
Il1.App.3d384, 465N.E.2d996;WasteManagementofIllinois. Inc. v. IPCB, (3dDist. 1984)22
Il1.App.3d639, 461N.E.2d542;Steinbergv. Petta.(1st Dist. 1985)139Ill.App.3d 503,487
N.E.2d1064; WlllowbrookMotelv. IPCB. (1stDist. 1985)135 fll.App.3d 343,481N.E.2d1032.)
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BACKGROUND

This petitionforreview arosefrom apreviouscasebeforetheBoardin which theBoard
remandedtheproceedingto WilliamsonCounty. (ConcernedCitizensofWilliamsonCounty et
al. v. Bill Kibler DevelopmentandWilliamson CountyBoardof Commissionerseta! PC~B94..
262(hereinafterPCB94-262).) InPCB 94-262,theBoardfoundin an opinionandorderdated
January19, 1995,that theexpartecommentsby Mr. Bill Kibler concerningtechnicalaspectsof
theapplicationat ameetingoftheWilliamsonCountyBoardon June17, 1994hadledto a
fundamentallyunfairproceeding.(PCB 94-2621/19/95at8.)’ In additionto allowing Mr.
Kibler to addressthetechnicalmeritsoftheapplicationatthatJune17, 1994,meeting,the
WilliamsonCountyBoardhadestablishedthatpublic commentswould notbe allowedatthe
meetingandaudiencememberswould be excludedif theaudienceattemptedto participatein the
discussion.(Id.) TheBoardstated:

Clearly, theJune17 meetingwasanexpartediscussionalbeitonethat is
summarizedin thepublic record. (C0936.) The existenceofexpartecontactsis
anelementin assessingfundamentalfairness. (Hedingerv. D & L Landfill, Inc.,
(December20, 1990),PCB 90-163,117PCB 117.) TheBoarddoesnot take
issuewith theCountyBoard’sintendedpurposeatthespecialmeetingofJune 17,
1994: a publicly vieweddiscussionwith theCountyBoard’sexpertson the
technicalaspectsoftheapplication. However,theparticipationofonly oneparty
(Bill Kibler, ownerofKibler Development),in thediscussion,doesnot comport
with theadjudicatorystandard,includingtheexclusionofexpartecontacts.

(PCIB 94-2621/19/95at9.)

InPCB94-262,theBoarddid not reachthereviewofthenine criteriafoundat Section
39.2oftheAct, becauseofthefinding offlmdamentalunfairness. CCWC’spetition(PCB 94-262
Am. Pet.at 1-7)hadchallengedtheWilliamsonCountyBoard’ssitingapprovaldecisionin
relationto severalofthesitingcriteriaatSection39.2 oftheAct.

TheBoarddeterminedthat remandwasthepropercourseofactionfor thisproceeding
andremandedthecaseto theWilliamsonCountyBoard. Q?CB 94-2621/19/95at 14.) OnMarch
16, 1995,in responseto amotionto clarify theBoardstatedin its order:

The ordersfrom PCB94-262will be citedby dateandpagenumber;thepetitioner’sbriefin
PCB94-262will be citcdas“PCB 94-262Pet.Br. at_“; therespondent’sbriefin PCB94-262
will be citedas“PCB 94-262Res.Br. at_“; thefirst amendedpetitionin PCB94-262will be
citedas“PCB 94-262Am. Pet.at_“; theBoardhearingtranscriptin PCB94-262will be cited
as“PCB 94-262Tr. at “; thepetitioners’briefin theinstantcasewill becited as“Pet. Br. at
_“; therespondent’sbriefin the instantcasewill becitedas“Res.Br. at_“; therecordbefore
theWilliamsonCountyBoardwill be citedas“C “; andthetranscriptfrom theBoard’s
December13, 1995,hearingwill be citedas“Tr. at “.
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TheAugust23, 1994,decisionoftheWilliamson CountyBoardof
Commissionersgrantingsiting approvalto KiblerDevelopmentCorporation,is
herebyreversedandremandedasaresultofa fundamentallyunfairproceeding.
Uponremandofthisproceeding:

1. WilliamsonCountyshallprovidenoticeofpublic hearing,andhold it in
accordancewith theprovisionsof Section39.2 oftheAct, includinga
presentation,asnearlyaspracticable,ofthestatementsmadeby Mr. Bill
Kibler at theJune17, 1994, specialmeeting,aswell asoppurtunityfur
questionsconcerningorrebuttalto, Mr. Kibler’s statement.Mr. Bill Kibler
shallattendthepublic meetingandbeavailableto addresspotential
questionsconcerninghis statementsofJune17, 1994.

2. WilliamsonCountyshallprovidefor apost-hearingcommentperiodas
providedin Section39.2 oftheAct.

3. WilliamsonCounty’ssiting decisionmustbebasedontheentirerecord
beforeit includingthepublic hearingheld pursuantto thisorder,in
accordancewith Section39.2 oftheAct.

4. WilliamsonCounty’s sitingdecisionshallbeconsistentwith this orderand
theBoard’sJanuary19, 1995,opinionin thisproceeding.

5. The 120 day statutorydecisiontime begins35 daysafterthedateofthis

order. This docketis closed.

(PCB 94-2623/16/95at2.)

OnMay 31, 1995,theFifth District AppellateCourt dismissedanappealby bothCCWC
andKDC oftheBoard’sJanuary19, 1995,opinionandorder. (ConcernedCitizensof
WilliamsonCounty,etal. andKiblerDevelopmentCorporationv. Illinois Pollution Control Board
andWilliamsonCountyBoardofConiniissione~~,No. 5-95-0250,111.App. 5thDistrict, May31,
1995.) Theappealwasdismissedfor lackofjurisdictionon theBoard’smotionbecausethe
ordersin questionwerenot final.

Onremand,theWilliamsonCountyBoardofCommissionersnoticedapublic hearingin
theSouthernliinoisan on June2, 1995. (C01208-C01211, CO1242.) The noticeindicated,in
part,that thepublichearinghadbeenorderedby theBoardto “present,asnearlyaspracticable,
thestatementsofMr. Bill Kibler attheJune17, 1994” specialmeetingoftheWilliamson County
Board. (Id.) On June22, 1995, theWilliamsonCountyhearingwasheld andstatementswere
takenfromMr. Bill Kibler andothers. OnAugust17, 1995, theWilliamsonCountyBoardof
Commissionersmetto discussthelandfill sitinganddid notvoteontheapplication. (COl4lS-
C0l419.) TheCounty’sRecordfromPCB94-262wasincorporatedinto theCounty’sRecordin
theinstantcaseby WilliamsonCountyHearingOfficer McMeen. (CO1282.) TheBoardatthis



time incorporatesthetranscript,briefsandopinionsandordersfromPCB94-262into thisdocket

by reference.

PRELIMINARY MATTERS

Waiver ofarguments

CCWC statedin its final briefthatCCWCwaivesanyargumenton certainissues. (Pet.
Br. at 15-16.) CCWCwaivedargumentregardingMr. Bill Kiblcr’s credibility (Pet.Br. at 14-15)
aswell asargumenton thetimelinessoftheinactionbytheWilliamsonCountyBoard. (Pet.Br.
at 16.) Therefore,theBoardwill not furtherdiscussthoseissuesin thisopinion.

HearingNoticefor June22. 1995 hearing

CCWCarguesthat theBoard’sordersin PCB 94-262werenot compliedwith in that the
public noticeofthepublic hearingheldpursuantto thoseordersdidnot “advisethepublic ofthe
purposeofthemeetingon 22 June1995”. (Pet.Br. at3.) CCWCpointsout that thenoticeof
hearingindicatedthat thepurposefor thehearingscheduledJune22, 1995,wasto take
“testimonyfrom Bill Kibler”. (Pet.Br. at 13.) CCWCarguesthat this “is notwhatthepurpose
of the publichearingwasaccordingto the ordersof theBoard”. (Id.) CCWCmaintainsthat the
purposeofthehearingon remandwas“that a ‘new’ 39.2 public hearingbe heldwhich, in part,
wasto includearecreation,asnearlyaspracticable,ofthestatementsmadebyBill Kibler on 17
June1994”. (PetBr. at 13-14.)

After carefulreviewofthenotice(CO1208-CO1211)andthearguments,theBoardfinds
that the notice ofthe June22, 1995, hearingwassufficient. (SeeInfra p.7.)

HearingNoticefor Board’sDecember13. 1995 hearing

CCWCassertsthat impropernoticewasgivenfor theBoard’shearingbecausethe
publishednoticeappearedin theMarionDai~vRepublican.(Pet.Br. at21-22.) CCWCargues
thatalthoughtheMarionDailyRepublicanis publishedin WilliamsonCountyit is notgenerally
circulatedin thecountyandthus noticeoftheBoard’shearingwasinvalid. (Pet.Br. at22.)

Section40.1 oftheAct states: “TheBoardshallpublish21 daynoticeofthehearingon
theappealin anewspaperofgeneralcirculationpublishedin that county”. (415ILCS 5/40.1(a).)
CCWC concedesthat theMarionDailyRepublicanis publishedin WilliamsonCounty. The
MarionDailyRepublicanis circulatedwithinWilliamsonCounty;therefore,thejurisdictional
requirementshavebeenmet. (Village ofLaGrangeeta!. v. McCookCogenerationStationeta!.,
PCB96-41(December7, 1995).)

BoardHearingOfficer rulings

CCWC seeksreviewofrulingsby theBoard’shearingofficerin threeareas.First,CCWC
assertsthat thehearingofficererredin denyingpetitioner’semergencymotionto reconvenethe
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discoverydepositionofBill Kibler. (Pet.Br. at4.) Second,CCWCarguesthat thehearing
officererredin quashingthesubpoenaofMike Post. (Id.) Third, CCWCmaintainsthat the
hearingofficererredin “refusingto allowpetitionerstheopportunityto elicit testimonyfrom Bill
Kibler andotherwitnessesduringthepetitionfor reviewhearing”. (Id.)

With referenceto thefirst two allegederrorstheBoardaffirmsthehearingofficer’s
rulings. A carefulreviewoftheargumentsaswell asthetranscriptsfromtheBoard’shearingand
thedeposition,indicatestherulings madeby thehearingofficer werecorrectbasedon rulesof
evidenceandtheBoard’sownproceduralrules. With referenceto thethirdallegederror,the
Boardfinds thatthehearingofficerdid errin sustainingobjectionsto thetestimonyofMax
StuckerandLucindaMorgan. Thetestimonyofthesewitnessesdealtwith theissueof
fundamentalfairnessandwasthereforeadmissible. Therefore,theoffersofproofwill be accepted
astestimonyfromMax StuckerandLucindaMorganandconsideredin renderingtheBoard’s
decisionin thiscase.

ARGUMENTS

CCWCarguesthat theBoard’sorderswerenotcompliedwithin six areas. Thosesix
areasare:

1. TheWilliamsonCountyBoardfailed to conducta“new hearing”on June22,
1995. (PetBr. at3.)

2. KDC failed to makeacasefor its applicationfor sitingapprovalattheJune22,
1995,hearing. (Id.)

3. TheWilliamsonCountyBoardhearingofficer improperlytook“administrative
notice” oftherecord,allowedreferenceto it by KDC andadvisedtheWilliamson
CountyBoardto entertainthesamein its deliberationswithoutproperfoundation
orjustification. (Id.)

4 Petitionersweredeniedanopportunityto questionBill Kibleron June22, 1995, as
to all mattersgermaneto thecommentshehadmadeon June17, 1994. (Id.)

5. Therewasa“wholly inadequateeffort madetoincludeon therecordthe
statementsofMr. Kibler, asnearlyaspracticable,atthe22 June1995,public
hearing”. (Id.)

6. TheWilliamson CountyBoardnevertookavoteon theapplication. (Pet.Br. at
3-4.)

In addition, aseventhissuewasraisedwhenCCWCarguedthattheJune22, 1995, public hearing
identifiedchangesthathaveoccurredsuchto “challengetheaccuracyoftheproofon therecord
in relationto thenine criteriaofSection39.2 oftheAct, sothatKibler could nothavemadeits
case”. (Pet.Br. at3.) Eachofthesevenissuesin thisappealwill bediscussedbelow.
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1. WilliamsonCountyfailed to conducta“new hearing”on June22. 1995.

CCWCarguesthat theWilliamsonCountyBoardfailed to holda“new public hearing”
contraryto theBoard’sordersof January19, 1995, andMarch 16, 1995. CCWCmaintainsthat
theordersoftheBoarddirectthatanewpublic hearingbe heldpursuantto Section39.2ofthe
Act; but do notestablish“any limitationson theapplicationof Section392” oftheAct. (Pet.Br.
at5.) CCWC assertsthata“cursoryreadingofthetranscript”fromJune22, 1995, public hearing
establishesthat Section39.2 oftheAct wasnot followed. (Id.)

KDC maintainsthat theBoard’sMarch 16, 1995,order“required” theWilliamsonCounty
Boardto consider“everythingthatoccurredregardingthependingKDC application2ri~jto the
remandaswell astheJune22ndpublic hearingitself’. (Res.Br. at 6.) Thus,KDC appearsto be
arguingthat this is notanewproceedingbut acontinuationoftheprior proceeding.

TheBoardagreesthat this is acontinuationoftheprior proceeding.TheBoard’sorders
ofJanuary19, 1995, andMarch 16, 1995,remandedthisproceedingto curean errorwhichhad
ledto afundamentallyunfairproceeding.AlthoughtheBoard’sorderclosedthepreviousdocket,
theBoarddid not requirethat theapplicantprovidenoticeofa newpetition oranewpetitionbe
filed. Further,theBoarddid notsimplyreversetheWilliamsonCountyBoardbut, instead,the
Boardreversedandremandedthismatter. Clearly, theBoarddid not intend thattheapplication
processmustbeginanew. The Board’sorderofMarch 16, 1995,clearlyrequiredthatahearing
would beheldandatthathearingMr. Kiblerwould testi& asto his statementsofJune17, 1994.
TheBoard’sordersdirectedthata“new” hearingbeheldbecausethepreviouspublic hearinghad
beenheldandtherecordclosed.

Therecordindicatesthat theWilliamsonCountyBoard’shearingofficer (Patricia
McMeen)hadaclearunderstandingoftheBoard’sordersonthis issue. HearingOfficer McMeen
stated:

It is myunderstandingofthePCB’s ordersthat thefundamentalfairnessissuewas
baseduponthemeetingofJune17, 1994. Thatiswhy thedecisionwasreversed
andthematterwasremanded,that issuealone,andthebasisis themeetingthat
washeld; therefore,I view thisasa supplementalproceedingto correctthat lack
of fundamentalfairness. (CO1259-C01260.)

Thus,theBoardfinds thatWilliamsonCountyproperlyopenedanew hearing,but alsoincluded
the recordfromtheprior proceeding.

2. KDC failed to makeacasefor its analicationfor siting approvalattheJune22, 1995. hearing

.

3. TheWilliamsonCountyBoardhearinRofficer imnroperlvtook“administrativenotice” olf the
record,allowedreferenceto it by KDC andadvisedtheWilliamsonCountyBoardto entertainthe
samein its deliberationswithoutproperfoundationor justification.

CCWCmaintainsthatno recordfor thesiting applicationwasmadebecause“absent
KDC’s requestfor administrativenoticeoftherecordoftheprior proceedingnothingwasdone
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to makeacasefor siting”. (Pet.Br. at 6.) CCWCthenarguesthat it waserrorfor the
WilliamsonCountyhearingofficerto takeadministrativenoticeofthe“prior record”asno
foundationwaslaid. CCWC statesthat“time haselapsedsincethemakingofthatrecord”and
“circumstanceshavechanged”. (Pet.Br. at 14.)

KDC arguesthat thisis a continuationofthepreviousproceeding. ~Res.Br. at6.) Inall1
event,KDC assertsthatit incorporatedtheentirerecordinto its presentationofJune22, 1995,
and“handedtheentiretyover” to theWilliamsonCountyBoardfor decision. (Id.)

TheBoardfinds thatCountyHearingOfficerMcMeenappropriatelyincorporatedthe
CountyRecordfrom PCB94-262into thisproceeding.As discussedabove,theremandto the
WilliamsonCountyBoardwasin orderto curedeficienciesin therecordfrom expcrrtecomments,
not to begintheapplicationprocessanew. Therefore,theBoardfinds thattherecordis sufficient
to supportthelandfill sitingdecisionoftheWilliamsonCountyBoard.

4. Petitionersweredeniedan opportunityto questionBill Kibler on June22, 1995.asto all
mattersgermaneto thecommentshe hadmadeon June17. 1994.

CCWC states:

With thispetitionforreviewthepetitionerwould showthathadtheybeenallowed
to asklegitimatequestionswithin thescopeofwhattheBoardauthorizedupon
remandenlighteningandprovocativeinformationwould havesurfacedwhichthe
Countyshouldhaveknownin makingits determinationon whetheror not to site.
It wasbarringofthequestionswhichmadetheproceedingsfundamentallyunfair.
(Pet.Br. at 7.)

KDC maintainsthatCountyHearingOfficer McMeenwascorrectin precludingthecross-
examinationofMr. Bill Kibler “for four differentreasons”. (Res.Br. at7.) KDC first arguesthat
certainofthequestionsposedby CCWCrelatedto issueswhichwere“not evenmentioned”on
June17, 1994. (Id) Second,KDC assertsthatwith regardto thosesameissues,Mr. Kibler did
not discussthoseissuesin directtestimony. (Id) Third, KDC arguesthat theapplicablestatutory
criteriado not includethefinancialstateoftheapplicantamongthem. (Id) And finally, KDC
assertsthatbasedon SouthwestEnergyCorp. v. PCB (4thDist. Sept.7, 1995)No. 4-94-0759,
petitionersdo nothavetherightto cross-examinewitnessesatsiting hearings.(Id)

CountyHearingOfficer McMccn sustainedobjectionsby KDC’s attorneyatCO1297,
CO1309andC01311 oftheCountyRecord. Thefirst objectionwasthat thequestionposedhad
beenaskedandanswered.The secondobjectionsustainedwasto thequestion“What arethe
assetsofthecorporation?”.(C01306-C01307.)Thelastobjectionsustainedwasto thequestion
“How is yourcorporationaffiliated with FredBarbara(ph)?” (CO1310.) HearingOfficer
McMeenmadeherrulings ontherecordafterhearingargumentsby CCWC’sattorney,KDC’s
attorneyandthecounty’sattorney. TheBoardcanfind no argumenton therecordor in thebriefs
whichconvincestheBoardthatCountyHearingOfficer McMeenruledincorrectly. County
HearingOfficerMcMeensustainedobjectionsto questionswhichwereoutaidethescopeofthe
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testimonygivenby Mr. Kibler on June22, 1995, andoutsidethescopeofstatementsmadeon
June17, 1994. Infact, therecorddemonstratesthatCountyHearingOfficer McMeenalloweda
greatdealoflatitude to CCWC’sattorneyin his cross-examination.TheBoardfinds that the
actionsoftheWilliamsonCounty’sHearingOfficer did notleadto afundamentallyunfair
proceeding.

5. Therewasa“wholly inadequateeffort madeto includeoniherecordthestatementsofMr

.

Kibler. asnearlyaspracticable.atthe22 June1995, publichearing”.

CCWC arguesthat“muchcould havebeenpresented”attheJune22, 1995,bearingto
establishwhattranspiredattheJune17, 1994, CountyBoardmeeting. (Pet.Br. at 11.) CCWC
maintainsthatnumerouswitnessescouldhavebeencalledto testify asto thestatementsmadeby
Mr. Kibler attheJune17, 1994, CountyBoardmeeting. (Id.) CCWCfurthermaintainsthatasa
result“relevantinformationasto whatBill Kibler statedto theCounty” on June17, 1994,has
neverbeenmadeapartoftherecord. (Pet.Br. at 12.)

Mr. Bill K.ibler testifiedasto whathis statementswereattheJune17, 1994, hearing.He
testifiedthat herecalledansweringquestionsfrom Williamson CountyBoardCommissionerson
June17, 1994,regarding:KDC operationofthelandfill; thenumberofemployeesatthe
proposedlandfill; theslowprocessofdevelopmentofa landfill; thebuilding ofanaccessroadfor
theproposedsite;visibility ofthelandfill from anearbymall; andtheultimateuseofthelandfill
propertyafteracceptanceofwasteconcluded. (C01286-C01290.)Mr. Kibler statedthathis
responsesto questionswerebasedon theapplicationandinformationfromthetechnicalexperts
whodevelopedtheapplication. (Id.) Mr. Kibler furtherindicatedthathe did not recallany
additionalissuesthat headdressedto theWilliamsonCountyBoard. (Id.)

ThetestimonyofMaxStucker(Tr. at56-69)recallsthatMr. Kibler:

...talkedabouta lot ofthings. Hetalkedabouttheroadclosures,road
construction,traffic, theamountoftonnagethatwouldbe coming into thelandfill.
And I believehe -- yeshedid. At thattime thathewould bethedeveloperand
operatorofthelandfill. * * * Hetalkedabouthoursofoperation. Thatwould be
from - - therewassomediscussionon thatat oneproposal,7 to 3 andanother
proposal7 to 4 hoursminusanhour,hourandahalfonewayor theotherfor
coveringup purposes.(Tr. at67.)

LucindaMorgantestifiedthat (Tr. at85-93)it isher recallthat“otherthings” werediscussedat
theJune17, 1994,meeting. (Tr. at89.)2

TheBoardfinds thatthetestimonyof Mr. Kibler ofJune22, 1995,wassufficientto
establishthestatementsmadeby Mr. Kibler on June17, 1994. Thetestimonyprovidedby
CCWC attheBoard’shearingdemonstratesthatalthoughMr. Kibler maynothavecomplete

2 ThetestimonyofMargaretDeganfrom theBoardshearingin PCB 94-262wasdiscussedin

thishearingandBoardHearingOfficer Wallacetookadministrativenoticeofthat testimony. (Tr.
at 78.)
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recall ofhis statements,thesubstanceofinformationheprovidedon June17, 1994,wasprovided
on June22, 1995. Therefore,theBoardfinds thatthehearingofJune22, 1995,sufficientlycured
thedeficienciescausedbyMr. Kibler’s expartecommentsofJune17, 1994.

6. TheWilliamsonCountyBoardnevertooka voteontheapplication.

CCWCarguesthatpursuantto theBoard’sJanuary19, 1995, andMarch 16, 1995,orders
theWilliamsonCountyBoard“wasdirectedto makeadecision”. (Pet.Br. at 15.) CCWC asserts
that thematterwasbeforetheWilliamsonCountyBoard“not pursuantto statutebut instead
pursuantto Boardorders”. (Id.) CCWC states: “Theorderscalledfor adecisionto bemadeand
therewasno provisionfor defaultapprovalin theabsenceofadecision,suchasis thecasewith
the statute.” (Id.)

While theBoard’sorderreversedandremandedthismatterto theWilliamson County
Board,it wasfor thespecificpurposeofcuringthethndamentalunfairnessofMr. Kibler’s ex
panecommentsonJune17, 1994. Our decisiondid not specificallydirectthatasecondvotebe
takenby theWilliamson CountyBoard. In fact, theBoard’sordersanticipatedthat adecision
might notbe madeandimposedadecisiondeadlineof 120days. Webelievethat theWilliamson
CountyBoard’sactionofholdingahearingfor thelimited purposeofcuringourfundamental
fairnessconcernseffectivelycompliedwith theRoard’sremandorders.Therefore,becausethe
WilliamsonCountyBoardhastakenno actionto changeits original sitingapprovaldecisionbased
on theadditionalinformation,weconstruetheiractionasanaffirmationoftheoriginal decision
thatsitingshouldbegranted.As theWilliamsonCountyBoardhascuredourfundamental
fairnessconcerns,wemaynow addressthefoursitingcriteriawhichwerechallengedby the
petitionersandbriefedfully by all ofthepartiesin theoriginal docket(PCB 94-262).

7. Changesin relationto thenine criteriaofSection39.2 oftheAct.

CCWCalsoarguedthattheJune22, 1995, public hearingidentifiedchangesthathave
occurredsuchto “challengetheaccuracyoftheproofontherecordin relationto thenine criteria
ofSection39.2oftheAct, sothatKibler couldnot havemadeits case”. (Pet.Br. at 3.)

CCWCargues:

Time haselapsedsincethemakingofthepreviousrecord,circumstanceshave
changed. ThisfactwasmadeclearwhenpetitionercalledDavidFitzpatrickasa
witness. Mr. Fitzpatricktestifiedthatsincethecloseoftheprior recordchanges
hadoccurredwhichaffectedtheaccuracyoftheneedsassessmentreporttendered
byKibler, particularlydealingwith theHerrmntransferstationandthelife ofit, all
ofwhich thefiled reporttotally discountedasirrelevant.

(Pet.Br. at 15.)

TheBoard’sreviewoftheninecriteriaof Section39.2 oftheAct isbasedonwhetherornot the
decisionofthelocal sitingauthorityis againstthemanifestweightoftheevidencecontainedin the
CountyRecord. The Boardwill restrictits reviewto theevidencealreadyin theCountyRecord
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on theninecriteriaofSection3 9.2(a). TheBoardcannotlook to informationthatwasnotapart
oftheCountyRecordin theBoard’sreviewoftheninecriteriafoundatSection39.2(a)ofthe
Act.

SummaryofFundamentalFairnessIssues

In conclusion,theBoardfinds that theWilliamson CountyBoardhascuredthe
ftindamentalunfairnesscreatedbyMr. Kibler’s commentsattheJune17, 1994,Williamson
CountyBoardmeeting. TheBoardalsofinds that thcWilliamsonCountyBoardcompliedwith
theBoard’sordersofJanuary19, 1995, andMarch 15, 1995,by holdingtheJune22, 1995,
hearing. Wewill nowreviewthesitingcriteriachallengedin PCB 94-262to determinewhether
ornotWilliamson CountyBoard’slandfill sitingdecisionwasagainstthemanifestweightofthe
evidence.

CI-IALLENUBI.) SITINU CRITERIAFROM SECTION39.2OF THE ACT

Nowthat theBoardhasfoundthat theWilliamsonCountyBoarddecisionto grantlandfill
sitingapprovalwasfundamentallyfair, wewill reviewthesitingcriteriachallengedin PCB 94-
262. In PCB 94-262,CCWCchallengedthelandfill siting approvalin relationto Criteria#1, 2, 3
and6 foundat Section39.2(a)oftheAct (415ILCS 5/392(a)(1),(2), (3), and(ñ)). Wewill
revieweachofthechallengedcriteriabelow,by applyingamanifestweightoftheevidence
standard.

Criterion 1: The facility is necessaryto accommodatethewasteneedsoftheareait is intendedto
serve. (415ILCS 5/39.2(a)(1).)

CCWC challengesCriterion I (PCB94-262Am. Pet.at 5-6)on thebasisthatKDC failed
to quality its expert,Michael Rapps,priorto testimonyregardingneedfor aregionallandfill.
Petitionersalsoallegethat suchtestimonywasgivenwithoutMr. Rappsgatheringinformation
crucialto forminganopinionon need.ThepetitionersstatethatMr. Rappsdid nothow of
HerrinLandifil plansanddid notconsiderSalineCountylandfill northeSouthernIllinois Regional
Landfill. (PCB 94-262Am. Pet.at5-6.)

In response,KDC arguedthatMr. Rappsindicatedthat theneedfor the landfill was
manifestandsupportedby thepublishedreportsoftheAgencyconcerningremaininglandfill
capacityin southernillinois. (PCB 94-262Res.Br. at 12; C0023-C0029,C0577-C0583.)
Further,applicantcontendsthatMr. Rapps’testimony,subjectto cross-examination,wasnot
contradictedby otherevidence. (PCB94-262Res.Br. at12.)

After reviewingtherecord,theBoardfinds thedecisionby theWilliamsonCountyBoard
wasnotagainstthemanifestweightoftheevidencein relationto Criterion 1. Therecordbefore
theWilliamsonCountyBoardincludedareportpreparedby RappsEngineeringandApplied
Scienceentitled, “NeedsAssessment”datedDecember1991 andan “Updateto theDecember,
1991NeedsAssessment,datedJanuary5, 1994”. (C0023-C0029.)Theengineeringfirm
concludedin this “NeedsAssessment”that theentireregionhasonly afewyearsoflandfill
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capacityremalning. (C0026,C0027.) TheRappsreportdid considertheHerrinLandfill and
otherarealandfills. (C0024). Mr. RappstestifiedbeforetheWilliamsonCountyBoardhearing
on June2 and3, 1994(C0573-C0576)concerninghis qualificationsandexpertise.Mr. Rapps
furthertestifiedaboutreportsgeneratedby his engineeringfirm on theneedfor an additional
landfill asproposedin theapplication. (C0577-C0579.)Mr. Rappswasnotofferedasanexpert
witness,but to explaintheneedsassessmentreportthathepreparedfor KDC. (C05R0.) Mr.
Rappswassubjectto cross-examinationby thepetitionersand thepetitionersdid notpresentany
evidenceon theissueofneedin theCountyRecord.

Criterion2: The faciliw is so designed.located,andnronosedto be operatedthat thepublic
health,safety,andwelfarewill beprotected. (415 ILCS 5/39.2(aY2).)

CCWCchallengesCriterion2 (PCB 94-262Am. Pet. at6) onthebasisthat the
WilliamsonCountyBoardwasnotgiven enoughinformationon theissueofprotectingthepublic
health,safety,andwelfare. Petitionersallegethat theissuesofsubsidencefaultdangerswere
explainedinadequatelyandthatpossiblequestionsaboutsite stabilityrequireindependent
geologicalstudies.(PCB 94-262Pet.Br. at27-28.)Petitionersalsoallegethat theproximity of
themall, aplannedretirementcommunity,andtheBig MuddyCemetery,werenot addressed.
(PCB 94-262Pet.Br. at28.) Further,petitionersallegethataneighboringammunitionsground
wasnotcheckedfor groundwaterquality, that closureuseanddayto daymanagementpractices
werenot addressed,and thatMr. Rappscould not testify to theidentityofthelandfill’s operator.
(PCB 94-262Pet.Br. at28.)

In response,KDC arguesthat theonly evidenceon thedesign,location,andoperationof
theproposedlandfill camefrom theapplicant,KiblerDevelopmentCorporation. (PCB 94-262
Res.Br. at 12.) KDC notedthatpetitionersdidnot produceanycontraryexpertevidence.(PCB
94-262Res.Br. at 13.) KDC assertsthat theWilliamsonCountyBoardhadsufficient evidenceto
justifij its final actionin approvingtheapplication.

After reviewingtherecord,theBoardfinds thattheWilliamsonCountyBoard’sdecision
wasnotagainstthemanifestweightoftheevidence.Includedwith theapplicationwasthe
“Facility DesignandOperation”plandevelopedby RappsEngineeringandApplied Sciencedated
January27, 1994. (CO140) The“Facility DesignandOperation”planaddressesin detailthe
constructionandoperationoftheproposedlandfill. At thehearingconductedby theWilliamson
CountyBoardon June2 and3, 1994,Mr. Rappstestifiedconcerningthefacility design(C0585)
and wassubjectto cross-examination.Mr. Rappsstatedthat thelandfill wasdesignedto conform
to currentAgencyregulationsandthatminesubsidencewasdealtwith hi thedesign. Mr. Rapps
statedthat thedesignandplanof operationsfor thelandfill wasprotectiveofthepublic healthand
safety.(C0609). Petitionersdid notpresentanyevidenceon thiscriteriain theCountyRecord.
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Criterion3: Thefacility is so locatedso asto minimizetheincomnatibilitywith thecharacterof
thesurroundingareaandto minimize theeffect onthevalueofthesurroundingproperty. (415
ILCS 5/39.2(a)(3).)

CCWC challengesCriterion3 (PCB 94-262Am. Pet.at6)by allegingthatKDC failed to
qualifyMr. Reederasanexperton landvalueandthatasanexpert,hewasunableto give
knowledgeabletestimonyin thatMr. Reedercouldnotidentify theproposedlandfill sitewhenhe
wasgivenafull featuremap. (PCB 94-262Pet.Br. at 29; C0508,C0517,C0527.) Petitioners
alsoassertthatMr. Reederofferedtestimonyon thehighestandbestuseofthepropertywhich
wasnotcrediblebecauseofhis conclusionthatbecausetheareawasastrip mine, it was
unsuitablefor otheruses. ~PCB94-262Pet.Br. at29.)

KDC arguesthatMr. Reeder’sreportwasfiled with theapplication,includingalist ofhis
qualifications (PCB 94-262Res. Br. at 13; C0063-C0137.)KDC alsonotesthatMr. Reeder’s
reportstatesthattheproposedlandfill waslocatedto minimizeimpacton thevalueofthe
surroundingproperty. (IPCB 94-262Res.Br. at 13; C0065.) KDC alsomaintainsexaminationof
thetranscriptfrom thecountyhearingfailsto revealthatMr. Reederwasunableto give
knowledgeabletestimony. (PCB 94-262Res.Br. at 13;C0495-C0545.)Finally, KDC asserts
thattheWilliamsonCountyBoardplacedgreaterweighton theevidenceofferedby Mr. Rcedcr
thanon thecounter-evidencepresentedby petitioners’ landappraiser,Mr. Havens,whoauthored
the“Landfill ImpactionReport”. (C0960-C0977.)

TheBoardfinds that theWilliamsonCountyBoard’sconclusionthat theproposedlandfill
is so locatedsoasto minimizetheincompatibilitywith thecharacterofthesurroundingareaand
to minimizetheeffecton thevalueofthesurroundingpropertyis supportedby ampleevidencein
the recordandwastherefore,notagainstthemanifestweightoftheevidence.(Seee.g.,
Hedinger.etal. v. D.L. Landfill. etal. (December20,1990)90-163.)KDC arguedthatMr.
Reeder’scredentialsweresubmittedaspartofhis appraisalreportandthatreportwassubmitted
with theapplicationto showthat thelandfill proposalwasdesignedto minimizethe impacton the
surroundingpropertyvalues. (PCB 94-262Res.Br. at 13; C0063-COl37) A reviewofthe
transcript,demonstratesthatMr. Reederwasfully qualifiedto testify asto thereporthe created
andto thelandvalues. (C0506-C0527.)Thereis no credibleevidenceto countertheinformation
providedbyMr. Reedersuchthat theWilliamsonCountyBoard’sdecisionis reversibleonthis
criterion. Thepetitionersprovideda “Landfill ImpactionReport”30 daysfollowing thepublic
hearingwhichwaspreparedby anappraiserhiredby petitioners(C0960-C0977);however,while
thereportofferedopinionson geologyandeconomics;it did notaddressminimizationofimpact
to thesurroundingarea. It wasappropriatefor theWilliamson CountyBoardto givegreater
weightto informationprovidedbyMr. Reederoverthatprovidedby thepetitioners’“Landfill
ImpactionReport”. As in thecaseofA.R.F.Landfill. Inc. v. IPCB andLakeCounty, (2dDist.
1988)174 Ill.App.3d 82, 528N.E.2d390, theBoardwill not reweightheevidencepresentedto
theWilliamsonCountyBoardin theinstantcase.
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Criterion6: Thetraffic patternsto or from thefacility aresodesignedasto minimizetheimpact
on existingtraffic flows. (415 ]ILCS 5/39.2(a’)(6).)

CCWC challengesCriterion6 (PCB94-262Am. Pet.at 6-7)on thebasisthat the local
unit ofgovernmentdid not havesufficientinformationuponwhichto makeaninformeddecision
regardingimpacton traffic flow. ThepetitionersarguethatKDC’s witnesseswerenotproperly
qualified asexpertssuchthat theWilliamson CountyBoardcould notassesstheircredibility.
Additionally, CCWC allegesvariousproblemswith thetraffic study, including: thestudywas
basedon a“hearsay”discussionwith theIllinois Departmentof Transportation(TOOT); thestudy
reflectederroneousdates;thestudyassumesaroadclosurein thefuture,butno impact
assessmentwasmaderegardingtheclosure;and thestudyfailed to considera secondaryaccess
road,theimpacton Route13, andthedevelopingmall area. (PCB 94-262Pet.Br. at29-30.)

Finally, CCWC arguesthattheWilliamsonCountyBoardhadinsufficientinformation
becausetheyhadrequesteda currentTOOTtraffic study,butsinceit would not be availablefor
theWilliamsonCountyBoard’sconsiderationuntil two weeksaftertheCountyRecordwas
closed,theWilliamsonCountyBoardthereforerequestedthatDuaneWittenborn,aWilliamson
Countyengineer,prepareareport. (C0936.) CCWC assertsthatMr. Wittenborntestifiedthathis
reportwasconstructedbasedon dataandinformationprovidedbyJohnCrawford,oneofthe
applicant’sexperts. ~PCB94-262Pet.Br. at30; PCB94-262Tr. at 116.) Accordingly, CCWC
arguethatuseofthereportis in errorbecauseit is basedon“ex parte” informationwhichhadnot
beencross-examinedtherebydenyingCCWC theopportunityto developtherecord. (PCB 94-
262Pet.Br. at30.)

KDC assertsthatpetitionersarewrongto arguethat theWilliamsonCountyBoardhad
insufficientinformationregardingthe impactofthe proposedfacility on traffic flow. (PCB94-
262Res.Br. at 14.) KDC notesthatEngineerJohnCrawfordcompleteda traffic studywhich
wassubmittedaspartoftheKDC application(PCB94-262Res.Br. at 14; C0030-C0036)and
thathetestifiedbeforetheCountyBoard. (C0552.)In addition,KDC maintalnsthat theCounty
engineer,Mr. Wittenborn,submittedastaffreportwhich reachedsimilar resultsastheCrawford
study(PCB 94-262Res.Br. at 15; C1015-C1021)andnotedMr. Wittenborn’stestimonybefore
this Board. (PCB 94-262Tr. at 112-116.)

As partoftheapplication,KDC hasastatutoryobligationto showhowtheproposalis
designedto minimizethetraffic impactoftheproposedfacility, but that obligationhasnotbeen
construedto meanthat theapplicantmusteliminateanyadditionaltraffic impact. (SeeFairview
AreaCitizensTaskforcev. IPCB, (3dDist. 1990) 144 Ill. Dcc. 659, 555N.E. 2d 1178, 1186.)
Thereis sufficientinformationin thiscaseto supporta finding by theWilliamsonCountyBoard
that thetraffic impactoftheproposalwould beminimized. In addition, therewasinformationin
therecordto showthat theimpacton traffic flow fromtheproposedlandfill would beminimal.
JohnCrawford,theengineerhiredon behalfofKDC, submittedinformationregardingtheimpact
oftheproposedtraffic flow aspartoftheoriginal application. Thereportconcludedthat
increasedtraffic dueto thelandfill operationswould haveonly aminimal impact. (C0031.)
Countyengineer,Mr. Wittenbom,did asimilar studyreachingthesameconclusionandhis report
is amatterofrecord. (C10l5-C1021.)Additionally, hetestifiedatthePollutionControlBoard’s
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hearingonDecember19, 1994thatheviewedhis analysisasmoreconservativethanCrawford’s
becauseheincreasedthenumberofassumedvehiclesthatwould go to thenewlandfill (PCB 94-
262Tr. at 116),andhe still concludedtheimpacton traffic flow wouldbe minimal. (C1018.)
ThattheWilliamsonCountyBoardchoseto credittheconclusionsofits own engineerin making
adecisiondoesnot rendertheWilliamsonCountyBoard’sdecisionagainstthemanifestweightof
theevidence.Units oflocal governmentareentitledto do so. Importantly,wewill not reweigh
theevidencebeforetheWilliamsonCountyBoard. TheBoardwill not substituteits judgmentin
sucha circumstance.(Seee.g.MdllenryCountyLandfill, Inc. v. IPCB, (2dDist. 1987)154
Ill.App.3d 89, 506N.E.2d372,381.)

CONCLUSION

This proceedingis aresultof areversalandremandfromthisBoardto WilliamsonCounty
in PCB 94-262. The reversalandremandwasnecessaryto curefundamentalunfairnesswhich
resultedfrom statementsto theWilliamsonCountyBoardby theapplicant’srepresentative,Mr.
Bill Kibler on June17, 1994. In responseto theBoard’sremandorder,theWilliamsonCounty
BoardnoticedandheldahearingonJune22, 1995, to allowtestimonyregardingMr. Kibler’s
statementsofJune17, 1994. TheBoardfinds that theWilliamsonCountyBoardcompliedwith
theBoard’sordersofJanuary19, 1995,andMarch 15, 1995,in holdingtheJune22, 1995,
hearing.TheBoardfurtherfindsthat theproceduresusedby theWilliamsonCountyBoardwere
fundamentallyfair. Additionally, theBoardfindsthat theWilliamsonCountyBoard’sdecisionon
the fourchallengedcriteriafrom Section3 9.2(a)oftheAct wasnotagainstthemanifestweightof
theevidence.

ORDER

TheBoardfindsthat theproceduresbeforetheWilliamsonCountyBoardof
Commissionerswerefundamentallyfairandin compliancewith previousordersby theIllinois
PollutionControlBoard. Further,thedecisionoftheWilliamsonCountyBoardof
Commissionersto sitea landfill in WilliamsonCountyasproposedbyKibler Development
Corporationis not againstthemanifestweightoftheevidencewith respectto thesitingcriteriain
Section39.2 oftheIllinois EnvironmentalProtectionAct (415ILCS 5/39.2). Thedecisionby the
WilliamsonCountyBoardto sitealandfill proposedbyKiblerDevelopmentCorporationis hereby
affirmed. This docketis closed.
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IT IS SOORDERED.

BoardMembersEmmettDunhamandJosephYi concur.

Section41 oftheEnvironmentalProtectionAct (415ILCS 5/41 (1994))providesfor the
appealoffinalBoardorderswithin 35 daysofthedateofserviceofthis order. TheRulesofthe
SupremeCourt ofIllinois establishfiling requirements.(Seealso35 Ill.Adm.Code 101.246
“Motions for reconsideration”.)

I, DorothyM. Gunn,ClerkoftheIllinois PollutionControj~oard,herebycertify that the
aboveopinionandorderwasadoptedonthe /f~ dayof ~ , 1996,
byavoteof 7eV .

DorothyM. ,�4inn,Clerk
illinois PollthfonControlBoard


