
ILLINOIS POLLUTION CONTROLBOARD
March21,1996

PEOPLEOFTHE )
STATEOF ILLINOIS, )

)
Complainant, )

)
v. ) PCB96-76

) (Enforcement- RCRA)
CHEMETCO, INC., )

)

Respondent. )

ORDEROF THE BOARD (byC.A. Manning):

This mattercomesbeforetheBoardon amotion to dismissfiled on October20,
1995 by respondent,Chemetco,Inc. (Chemetco),requestingthat theBoarddismissthe
complaintfiled on October10, 1995 by thePeopleoftheStateofIllinois on behalfof
theIllinois EnvironmentalProtectionAgency(Agency). Thecomplaintalleges
violationsofSection21(0(2)oftheEnvironmentalProtectionAct (Abt) (415 ILCS
5/21(0(2)(1994))and35 Ill. Adm. Code725.190(b),725.192(a),725.213,725.175,
725.194(a)(2)(B),725.242(a),725.243,725.245,and725.247(a)(b)whichregulate
hazardouswaste,closure,post-closureandfinancialassurance.

In themotionto dismiss,1 Chemetcocontendsthatbecausethepartiesentered
into aconsentorderapprovedby theCircuit CourtofMadisonCountyon June30,
1988,jurisdictionovertheinstantcomplaintcontinuesin thecircuit courtratherthan
theBoard. OnOctober27, 1995complainantfiled aresponseto Chemetco’smotionto
dismissarguingthat the1988consentorderdoesnotprecludeprosecutionofanyofthe

‘The 1988complaintfiled on June29, 1988 in theMadisonCountyCircuit Courtwill
becitedto as(1988Complaintat j. The1988consentorderenteredinto between
thepartiesonJune30, 1988 will be citedto as(ConsentOrderat j. The 1993
supplementaryconsentorderenteredinto betweenthepartieson October4, 1993will
be citedto as(Supplementat .). The 1995 complaintfiled on October10, 1995
presentlypendingbeforetheBoardwill be citedto as(Complaintat__j. Chemetco’s
motion to dismissfiled on October20, 1995will hereinafterbe citedto as(Mot. to
Dismissat .). Complainant’sresponseto themotionto dismissfiled on October
27, 1995will becitedto as(Responseat ~. Chemetco’smemorandumin support
ofits motionto dismissfiledon December29, 1995will becitedto as(Memoat j.
Complainant’smemorandumin supportofits responsefiled on January17, 1996will
becitedto as(ResponseMemo at_.).



2

chargesin thependingcomplaintfiled with theBoard. Chemetcofiled arequestfor
oral argumenton November7, 1995 in orderto expandonthemeaningandscopeof
the 1988consentorder. Chemetcofiled areply in supportofits motionto dismisson
November15, 1995andcomplainantsubsequentlyfiled amotionto strikethereply
memorandum.Pursuantto aDecember7, 1995Boardorderdirecting Chemetcoto
submitcaselawin supportofits motionto dismiss,Cheinetcofiled amemorandumon~
December29, 1995 andcomplainantfiled amemorandumoflaw in supportof its
responseon January17,1996.Chemetcofiled areplyto complainant’sresponseon
January24, 1996 andcomplainantfiled amotionto strike Chemetco’sreply.

ThisorderaddressesChemetco’smotionto dismiss,Chemetco’smotionfororal
argument,complainant’smotionto strikeChemetco’sreplymemorandumin supportof
its motionto dismissandcomplainant’smotionto strike Chemetco’sreplyto
complainant’sresponsememorandum.Forreasonsmorefully explainedbelow,the
BoarddeniesChemetco’smotionto dismiss,theBoarddeniesChemetco’smotionfor
oral argumentandtheBoardgrantsbothof complainant’smotionsto strike. The
hearingofficer is directedto schedulethis matterfor discoveryandhearing.

BACKGROUND

Chemetcois asecondarycoppersmelterwhichoccupiesapproximatelytwelve
acresnearHartford,MadisonCounty,Illinois. (Complaintat2.) Chemetcooperates
fourfurnacesforsmeltingandrefmingcopper-bearingandothermetal-bearing
materials. OnJune29, 1988 theAttorneyGeneralofthe StateofIllinois filed a
complaint in theCircuit CourtofMadisonCountystyled Peopleofthe Stateof Illinois
v. Chemetco.Inc. , No. 88-CH-200(1988Complaint)allegingseveralviolationsofthe
Actandassociatedregulations.2

OnJune30, 1988theCircuit Court ofMadisonCounty,Illinois, approveda
consentorder(ConsentOrder)enteredinto by theparties. (Mot to Dismissat1.) The
consentorderincludedthetermsof settlementandaddressedChemetco’sfuture
operationofthezincoxidepits,floor washwaterimpoundments,coolingwatercanals
andothermatters. (Mot.to Dismissat 1-2.) The consentordercontainedseveral
differentclausesconcerningChemetco’sagreementto ceaseanddesistfrom further
violations,complywith otherlaws,thepenaltiesfornon-compliance,thecircuit court’s
retentionofjurisdiction,disputeresolutionbetweenthe parties,andacovenantnot to
sue. TheconsentorderalsorequiredChemetcoto submitclosureplansandany

2 allegationsin the 1988complaintincluded,butwerenot limitedto, the

following: noncompliancewithdaily maximumeffluent concentrationsin wastewater
discharges,exceedingtheprescribednumericaleffluentstandardsforvarious
constituents,exceedingwaterqualitystandards,opendumping,storageof hazardous
wastes,failureto prepareclosureandpost-closureplans,failureto utilizeprotective
cover,andfailureto manageslag. (SeeCountsI-XII in the 1988complaint.)
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necessarypost-closureplanstothe Agencypendingsubsequentreviewby theAgency.
(ConsentOrderat 17.)

As requiredby theconsentorder,on January22, 1991 Chemetcosubmittedto
theAgencyfor its approval,closureandpost-closureplansfor threehazardouswaste
disposalsurfaceimpoundmentsfor zincoxidepits;floor washwaterimpoundments,and
coolingwatercanals. (Complaintat2.) In aletterdatedApril 19, 1991,theAgency
issuedconditionalapprovalof Chemetco’sclosureandpost-closureplansaslongas
Chemetcoagreedtoimplementacorrectiveactionprogramwhich,amongother
matters,requiredChemetcoto performquarterlygroundwatersamplinginall wells.
(Complaintat3.) Onthreedifferentoccasionsoveraperiodof severalmonths,
ChemetcorequestedthattheAgencymodifytheapprovedcorrectiveactionprogram.
OnJanuary29,1993theAgencyissuedarevisedconditionalapprovalofChemetco’s
closureandpost-closureplanwhich supersededtheAgency’sApril 19, 1991 previous
closureplanapprovalletter. This lettermodifiedthepreviousclosurerequirementthat
Chemetcoperformquarterlygroundwatersamplirig in all wellsto allow Chemeteoto
sampleonly in specificwells. (Complaintat5.)

SubsequenttotheJune30, 1988consentorder,thepartiesenteredinto two
additionalconsentagreements:(1) anamendedconsentorderonJune1-7, 1992,and
(2)asupplementalconsentorder(Supplement)on October4, 1993. (Supplementat4-
13, 27.) Thesupplementincorporatedtheoriginal 1988 consentorderandaddednew
requirementsincumbenton Chemetco.Theobjectiveofthesupplementwasto ensure
compliancewith thenationalambientairquality standards(NAAQS) for lead,the
particulatematteremissionslimitations,andpermittingrequirements.(Supplementat
16.) Neithertheamendedconsentordernorthe supplementreferredto theclosureor
post-closureplansasapprovedin theAgency’sApril 19, 1991letteror thesuperseding
January29, 1993Agencyletter.

OnNovember1, 1993,pursuantto Section31(d)of theAct (415 ILCS 5/31(d)
(1994)),the AgencysentChemetcoanoticeinforming Chemetcoof theAgency’s
intentionto file aformalenforcementcomplaint. (Complaintat7, Exhibit3.) In
response,Chemetconeverinvokedthedisputeresolutionpursuantto theprovisionsof
theconsentorderor supplement.~ Asaresultofunsuccessfulnegotiationsbetweenthe

~ partiesagreedin SectionK ofthe 1988consentorderandin SectionGofthe
1993 supplementto invokedisputeresolutionas follows: “1. Thepanicsshalluse
their besteffortsto informally andin goodfaithresolveall disputesor differencesof
opinion. Any disputethatariseswith respectto themeaning,application,
interpretation,amendmentor modificationofanytermof thisProposalfor Settlement
(SupplementConsentOrder)andattachments... or with respectto anyparty!s
compliancetherewithor anydelaythereundershall,in thefirst instance,bethesubject
of suchinformalnegotiationsasset forthbelow. 2.If Chemetcoobjectsto anyaction
takenby IEPA regardingthisProposalfor Settlement,Chemetcoshallnoti& IEPA in
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parties,theIllinois AttorneyGeneralinstitutedthisaction. CountOneofthepresent
complaintallegesChemeteo’sfailure to performconditionsofthecorrectiveaction
programincluding thequarterlygroundwatersamplingduringApril 19, 1991 through
May 1992asapprovedin the April 19, 1991 letterandtheJanuary29, 1993
supersedingletter. CountTwo addressesChemetco’sfailureto establishfmancial
assuranceforthecostof closureandpost-closurecareof its facility andfailure to
demonstratefinancialresponsibilityfor bodily injury andpropertydamageto third
parties. (Complaintat8-9.)

PRELIMINARY MATTERS

Requestfor OralArgument

Chemetco’srequestfor oral argumentonthemotionto dismisswasfiled with
theBoardonNovember7, 1995. In Land& LakesComvanvv. Village of
Romeoville,PCB91-7(March 14, 1991),theBoarddeniedarequestfor oral argument
in amotionfor sanctionsbecausetheBoardbelievedoral argumentwouldserveno
usefulpurposein thatinstance.Here,Chemetco’srequestfor oral argumentis based
on amotionto dismisswherebothpartieshavesetforththeir argumentsin the
pleadingsfiled with theBoard. TheBoardfindsthatno usefulpurposewould result
from grantingChemetco’srequestfor oral argumentandthereforedeniesChemetco’s
requestfor oral argument.

Motionsto Strike

TheBoard’sproceduralrulesstatethatthemovingpartyshallnot havetheright
to reply,exceptaspermittedby thehearingofficer or theBoard. 35111.Adm.Code
103.140(c). Therulesalsostategenerallythatareply is not permittedexceptto
preventmaterialprejudice.35 Ill. Adm.Code101.241(c).Chemetcodid not ask
leaveto replynorhasChernetcodemonstratedmaterialprejudicewouldresultfrom
lackof areply. In addition,Chemetco’ssubmittedrepliesdo notstatefurther
argumentfor considerationby theBoard. Therefore,theBoardgrantscomplainant’s
November21, 1995motionto strikeChemetco’sreply memorandumandtheBoard
grantscomplainant’sJanuary31,1996motionto strikeChemetco’sreplyto
complainant’sresponsememorandum.

writing of its objection,detailingits positionandthebasisthereforandits proposed
resolution,within fourteen(14) daysoftheaction. “ (ConsentOrderat25,Supplement
at34.)
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ARGUMENTSOFTIlE PARTIES

Motion toDismiss

Chemetcoarguesin its motiOnto dismissthatthe 1988consentordercontrols
all actionsbetweentheparties. Chemeteostatesthatbecausethe complaintatissue
concernsclosure,whichwasamatteraddressedin theconsentorder,the 1995
complaintshouldbeadjudicatedby thecircuit court. Chemetcocitesseveralsections
in the consentorder,includingthecovenantnot to sue,whereinChemetcoandthe
Agencyagreedthatall controversybetweenthepartieswith respectto the charges
containedin thecomplaint,areterminated.(ConsentOrderat22,Mot. to Dismissat
2.) Chemetcofurthercitesto theretentionofjurisdictioñprovisionoftheconsent•
orderwherebythecourtretainedjurisdictionof the 1988matterforthepurposeof
adjudicating“all mattersof disputeamongtheparties. “ (ConsentOrderat29,Mot. to
Dismissat2.) Chemetcoalsoekesto thedisputeresolutionprovisionin theconsent
orderwhich requiredthepartiesto usetheir besteffortsto informally resolveany
differencesbetweenthem.~‘ (ConsentOrderat25,Mot. to Dismissat2-3.)

Chemeteoarguestheconsentdecreeis acontractbetweenthepartieswherein
thepartiesagreedto continuingjurisdictionin thecircuit court. Chemetcostatesthat
innegotiatingacontract,thepartiesare freeto selectaforumfor adjudicationand,
here,Chemetcoarguesthepartiesagreedthatthe properforumwouldbethecircuit
court. (Memoat2-3.) Chemeteo’spositionisthatclosure,post-closure,andfinancial
assuranceareall issuesstemmingfrom the original 1988consentorder;therefore,
becausethecircuit courtretainedjurisdiction,thecircuit courtremainstheproper
forum foradjudication.Consequently,ChemeteoarguesthattheBoardis notthe
properadjudicatoryforumto hearthemattersatissue.

In response,complainantarguesthatbothcountsof thepresentcomplaintare
separateanddistinctallegationsfrom the 1988complaint. Complainantstatesthatthe
1995complaintdidnot arisefromthematterspreviouslyresolvedby thecircuit court
in 1988. (ResponseMemoat8.) ComplainantarguesCountOnerelatesto the
correctiveactionprogramof theclosureplanwhichwasnot conditionallyapprovedby
theAgenëyuntil April 19, 1991,adatelongaftertheconsentorderwasenteredinto
by theparties. Sincethe 1988complaintallegedthatChemetcohadno closureplan
whatsoeverandbecausethe 1 988consentorderrequiredaclosureplanpending
Agencyapproval,theresultsof the1988 complaintandconsentorderremainseparate
fromthepresentallegations. (Responseat3.) Complainantstatesthat Chemetco
violated35 Ill. Adm. Code725.190(b),725.192(a)and725.213andSection21(f)(2)of
theAct bynot performingthequarterlygroundwatersamplingrequiredby the
approvedclosureplanin thelettersofApril 19,1991 andJanuary29, 1993.

4Seesupranote3 (disputeresolutionclauseaswrittenin the 1988consentorderand
1993 supplement).
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Complainantarguesin CountTwoofthepresentcomplaintthatChemeteodid
not provideawritten estimateof closurecosts,financialassuranceor financial
responsibilityforbodily injury andpropertydamagetothirdpartiesaftertheAgency’s
April 19, 1991 approvalof Chemeteo’sclosureplantherebyviolating 35 Ill. Adfn.
Code725.242(a),725.243,725.245,725.247(a)and(b) andSection21(0(2)of the
Act. (Responseat4.) Complainantarguesthat CountTwo differs from the 1988
complaintbecausethe 1988complaintrefersto theperiodof May 17, 1982through
June29, 1988atwhichtimeChemetcohadno closureplan. (Responseat4.)
ComplainantarguesChemetcohasnotpreviouslybeenchargedwith 35111.Adm. Code
725.247(a)and(b) in anyothermatter. (ResponseMemoat 16.)

Finally,complainantarguesthatChemetcohaswaivedthedisputeresolution
provisionsinceChemeteofailedto timely objectto actiontakenby theAgency.
(Responseat5.) ComplainantstatesthatChemetcomustfirst invokedisputeresolution
undertheconsentorderforthecourtto resolveadisputeamongtheparties. Because
Chemetàofailed to invokedisputeresolution;complainantarguesthat Chemetcobas
waiveditsrightsundertheconsentorder. (ResponseMemoat 11-12.) Complainant
arguesthatit hasthediscretionto file thisenforcementcasewith the Boardapartfrom
anypreviousconsentordersenteredbetweentheparties.

ANALYSIS

Chemetco’smotionto dismissisbasedonthetermsof the 1988consentorder,
the 1992amendedconsentorderand1993 supplementaryconsentorder. ~ Howeverthe
termsof theconsentordersdo not explicitly statethetermsofagreementbetweenthe
partieswith regardto closure,postclosure,andfmancialassurance.

Chemetcoarguesthat severalprovisionsin theconsent?rdersrequiretheBoard
to releasejurisdictiontothecircuitcourt. TheBoarddisagreesforthefollowing
reasons.First, Chemeteocitesto thecovenantnotto suewhichstatesthatthe consent
orderterminatesall eontroversybetweenthepartiesandthatno furtheractionswill
commenceagainstChemetcowith respectto thosecharges.Theallegationsbeforethe
Boardin thepresentcomplaintdo notrelatebackto the original 1988controversy
bctweentheparties. However,thepresentallegationsrelateto violationsof the
specificclosureandpost-closureplans,whichtheAgencyconditionallyapprovedin a
letterdatedApril 19, 1991 andlatermodifiedon January29, 1993. Thepresent
allegationsalsorelateto financialassurance,amatternutpreviouslyaddressedby the
parties. Thecovenantnot to suepertainsto the 1988complaintwhichencompasses
violationswhichtookplacefrom atimeperiodfrom May 17, 1982throughJune29,

~Becausethe 1988 consentorder,the1992 amendedconsentorderandthe1993
supplementaryconsentorderarecumulative,theconsentorderswill hereinafterbe
group-referencedas “consentorders.”
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1988. In this instance,thecomplaintaddressesaseparatetimeperiodfrom April 19,
1991 throughMay 1992. Accordingly,theBoardfinds Chemetco’sargument
meritless.

Second,Chemetcoarguesthatthecourtretainedjurisdictionforthepurposeof
adjudicatingmattersof disputeamongtheparties. Thegeneralrule is thatapartycan
not enterinto aconsentorderbeforeonetribunalandthenseekto haveasecond
tribunalenforceit. W.R. Grace& Co.v. BekerIndustries,Inc. , 128Ill. App. 3d215,
470N.E. 2d 577,588-589(1stDist. 1989). Here,complainantisnot requestingthe
Boardto enforcethe consentorder;complainantis filing aseparateenforcementaction
with theBoard. TheBoardacknowledgesthatit doesnothavetheauthorityto enforce
aconsentorderwhentheconsentorderwasenteredby anotheradjudicatoryforum.
Further,theBoardcouldnot circumventjurisdictionofthecircuit courtif thecourthad
retainedjurisdictionforaspecificmatter..Thecircuit courtmaysimilarly acknowledge
theBoard’sjurisdictionif theBoardwereto expresslyretainjurisdictionsincethe
courtshaveheldthatthe Boardandcircuit courtshaveconcurrentjurisdictionunderthe
Act. (SeeJansonv. Illinois PollutionControl Board , 69111.App.3d 324,387N.E.2d
404,25Ill. Dec. 748(3dDist. 1979). 6 OnremandfromtheIllinois SupremeCourt,
theThird DistrictAppellateCourtstatedin Janson,“~t]hePollutionControlBoardand
thecircuit courtdo havesomeconcurrentjurisdiction. “ (Jansonat407.) Sincethe
Boardhasbeengiventheexpressauthorityto adjudicatein enforcementproceedings
andthepowerto performthatduty, it cannotdeclineto do sohere. TheBoard
thereforefmds thattheretentionofjurisdiction sectiondoesnot precludetheIllinois
AttorneyGeneralfrom pursuingthis enforcementactionbeforetheBoard.

TheBoardhasthediscretionto interprettheconsent.ordersto determine
whetherthepartiesintendedthatthecircuit courtbetheonly foEumto adjudicateall
futureenforcementquestionsbetweentheparties. Theparties’intentionin aconsent
judgmentmustbedeterminedfrom thelanguageemployedin theagreementfor such
judgmentand,wherethereis no ambiguity,from suchlanguagealone. Carvallov

.

Carvallo,62 Ill. App.3d 394, 378N.E. 2d 1288,1291 (1stDist. 1978). If the
complaintbeforetheBoardspecificallyallegedthatChcmctcoviolatedtheprovisions
oftheconsentorders,thoseallegationswouldproperlycomewithin thecircuit court’s
jurisdiction. However,thisis not thesituationbeforetheBoard. As such,theBoard
interpretstheconsentordersto allowthecourttoadjudicateany furthermattersof
disputeamongthepartieswhichrelateto theconsentorderor the 1988 complaint.

In theinstantcase,theAgency’scomplaintbeforetheBoarddoesnotallegethat
Chemetcohasviolatedtheconsentorders. Themattersin this instantcauseoccurred
subsequentto 1988andoccurredoutsidethetermsofthe consentorder. Here,the

61n Peoplecx rd.Scottv. Janson, 57111.2d 451,312N.E.2d620(1974),theIllinois

SupremeCourt reversedandremandedthiscaseto theThirdDistrict AppellateCourt
onissuesofjurisdiction.
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consentordersstatedthatChemetcosubmittedclosureplanswhichwerestill pending
Agencyreview;Chemetcoensuinglysubmittedclosureandpost-closureplan
modificationsto thcAgency onJanuary22, 1991;theAgencyapprovedtheplanand
addedits ownconditionsandmodificationsin aletterdatedApril 19, 1991 anda
supersedingletterdatedJanuary29, 1993. Accordingly,Chemetcosatisfiedthe
consentorderssinceit submittedsufficientclosureandpost-closureplansto the
Agency.

ThepresentallegationsbeforetheBoardareseparateanddistinctfrom
Chemetco’salreadyfulfilled requirementsregardingthesubmittalof aclosureplanin
the consentorders. Theinstantcomplaintbeforethe BoardallegesthatChemetcodid
not performtherequirementsin theAgency’sapprovedclosureplan. The Agency’s
1991 and 1993lettersareseparatemattersriot addressedor agreedto by theparties
anywherein the consentorders. Therefore,theBoardviewsclosureandpost-closure
as separatemattersfromthe 1988allegationsandsubsequentconsentorders.

Assumingthatthetermsofthe consentordcrsareapplicable,Chemetcoargues
thirdly, thatthedisputeresolutionprovisionin theconsentorderbarsthisenforcement
action. Priorto the filing ofthisenforcementaction,complainantinformedChemetco
ofits intentionto file aclaimas requiredby Section31(d)of theAct onNovember1,
1993. Thepartiesunsuccessfullyattemptednegotiatingthedisputeandthisactionwas
filed nearlytwo yearslater. Chemetcodid not file anobjectionwith theAgencywithin
14 daysofthe filing asis requiredby the disputeresolutionprovision. Chemetco
couldhavefiled anobjectionto invokedisputeresolutionwhenit wasnotified ofthe
violations,thependingenforcementactionor thefiling ofthecomplaint;however,
Chemetcofailed to do so. Further,sinceChemetcochosenotto assertits rightsin
court,Chemeteohas,ineffect, shownthe consentorderdoesnotapplyin this

• situation. As aresultof Chemetco’snon-action,theBoardfindsthe disputeresolution
provisionof theconsentordprwaivedandinapplicablein thismatter.

RegardingCountTwo whichpertainsto financialassurance,closurecostsand
financial responsibility,complainantallegesnewregulatorysections,35 111. Adm.
Code725.247(a)and(b), whichwereneverpreviouslyallegedagainstChemetco.This
illustratestheseparationofthepresentenforcementactionfrompreviousactions
betweenthepartiesdueto thenewallegationsin thiscase.

CONCLUSION

TheBoardfinds thattheconsentordersenteredinto betweenthepartiesdo not
applyto theviolationsallegedin thisenforcementaction;therefore,theBoardfinds
this enforcementactionto bewithin thejurisdliction of theBoard. In summary,the
BoarddeniesChemetco’smotionto dismissandrequestfororal argument;theBoard
grantsbothcomplainants’motionsto strikeChemetco’sreplymemoranda.Hearing
shallproceedconsistentwith thisorder.
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IT IS SOORDERED.

Members13. DunhamandJ.TheodoreMeyerdissented.

I, Dorothy M. (iunn,Clerkof theIllinois PollutionControlBoard,hereby
certify thatthe aboveorderwasadoptedon ~ of • )~‘~)&-&-.cZ’
1996,by avoteof -.6~2

.

~ et
DorothyM. GyrØi, Clerk
Illinois PolluthControlBoard


