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OPINION AND ORDEROF THE BOARD (by C.A.Manning):

OnOctober19, 1995,pursuantto Section40(a)(1)of theIllinois Environmental
ProtectionAct (Act) (415ILCS 5/40(a)(1)),theCountyof Kane,Illinois (KaneCounty)and
WasteManagementof illinois, Inc. (WIts’llI) (thepetitionersor applicants)timely filed apetition
for reviewof theIllinois EnvironmentalProtectionAgency’s (Agency)final decisiondenyinga
permitfor thesignificantmodificationof Settler’sHill RecyclingandDisposalFacility (Settler’s
Hill or Settlers’Hill landfill). KaneCountyandWMII seekreversalof the Agency’sdenial. The
basisfor thatdenial,set forthin aSeptember15, 1995 final determinationletter,wasthatSection
39(c) and35 Ill. Adm. Code812.105 would beviolatedif theAgencywereto granta permitfor
thedevelopmentandoperationof Settler’sHill. Specifically,theAgency’sfinal determination
letter stated:’

Theapplicationproposesa“new pollution controlfacility” as definedin
Section3.32(b)of theAct. Howevertheapplicationdoesnot provideproof
thatthe applicanthasobtainedsiting from theCity of Genevafor thefacility
throughtheprocessdescribedin Section39.2of theAct. While the
applicanthasobtainedsiting from KaneCounty,theymustalsoreceivesiting
approvalfrom the City of Genevabecauseconcurrentjurisdictionexists
pursuantto Section39(c) of theAct. Therefore,if thispermitwereissued,
Section39(c)of theAct and35 IAC 812.105maybeviolated.

Thismatteris nowbeforetheBoardpursuantto two cross-motionsfor summary
judgmentfiled by eachofthepartiesin thisproceeding.OnDecember1, 1995,thepetitioners
filed amotion for summaryjudgmentandsupportingmemorandumof law, andon December4,

‘Although the Agency’sthai determinationlettercitedvarioustechnicalinadequaciesrelating,inadditionto
siting, to locationstandards,hydrogeology/groundwatermonitoringprogramandgroundwaterimpactassessment,
thepetitionfor reviewsolelychallengestheAgency’sdecisionasto pollution control facility sitingpursuantto
Section 39(c).
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1995, theAgencyfiled amotionfor summaryjudgment.In additionto theBoardreceiving
timely-filed responses,pursuantto ahearingofficer orderallowing for suchafiling, the City of
Geneva(Geneva)alsosubmittedanamicuscuriaeresponseto themotionsfor summaryjudgment
on December8, 1 995~2 Genevasupportsthedecisionof theAgencyas it believesthat apermit to
expandtheoriginal Settler’sHill landfill shouldnot begranteduntil siting authorityis also
conferredby Genevaas well asKaneCounty.

Forthe reasonssetforthbelow,we grantthemotionfor summaryjudgmentfiled by the
Agencyanddeny thatfiled by thepetitioners. Accordingly,we alsoaffirm the Agency’sfinal
determinationof September15,1995denyingKaneCountyandWPv~1Iasignificantmodification
permit.

ISSUEPRESENTEDFORREVIEW

In thesecrossmotionsfor summaryjudgmcnt, theissuepresentedfor reviewis whether
theAgencywascorrectin its denial ofapermitfor significantmodificationofthe Settler’sHill
landfill on the basisthatGenevasharesconcurrentjurisdictionwith KaneCountyoverthe siting
approvalpwcesspursuantto Section39(c) of the Act.

RELEVANT STATUTORY AND REGULATORY PROVISIONS

TheIllinois EnvironmentalProtectionAct

415ILCS 5/39(c) oftheAct provides:

Exceptfor thosefacilitiesownedor operatedby sanitarydistrictsorganized
undertheMetropolitanWaterReclamationDistrict Act no permitfor the
developmentor constructionof anewpollution controlfacility maybe
grantedby theAgencyunlessthe applicantsubmitsproofto the Agency that
thelocationof saidfacility hasbeenapprovedby the CountyBoardof the
countyif in anunincorporatedarea,or thegoverningbody ofthe municipality
whenin anincorporatedareain which the facility is to belocatedin
accordancewith Section39.2of thisAct.

2 OnNovember17, 1995,ChiefHearingOfficer MichaelL. Wallaceissuedahearingofficer orderwhich,among
otherthings,deniedapetitionfor interventionfiled by the Genevaon October 25, 1995 The hearingofficer found
thattheActdoesnot specificallyprovidefor third-partypermitappeals,andtherefore,interventionwouldnot be
appropriateas Genevadid not havestandingto bringa pennitappealin the first instance. The hearingofficer
orderdid, however,giveGenevatheopportunityto participatein this proceedingby allowingGenevato file an
amicuscuriaeresponseto the motionsfor sunimaryjudgnientandto participatein anyhearingheldby theBoard
to theextentourproceduralrulesforpublic commentallow. Genevasubsequentlyfiled aMotion forReviewof
HearingOfficer’sRulingon December8, 1995,requestingthat theBoardoverrulethehearingofficer’s denialof
intervenorstatus. As we todaygrantsummaryjudgmentin favorof theAgencyandafllnn theAgency’sdecision
thatsitingmustbe obtainedfrom Genevain orderto receiveapermittodevelopandoperateaproposedexpansion
to Settler’sHill landfill, we do notaddressthequestionofintervention.
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415 ILCS 5/39.2(a)of theAct provides:

Thecountyboardofthe countyor thegoverningbodyof themunicipality, as
determinedby paragraph(c) of Section39 of thisAct, shall approveor
disapprovetherequestfor localsitingapprovalfor eachpollution control
facility which is subjectto suchreview. (415 ILCS 5/39.7.(a”‘~

415ILCS 5/3.32oftheAct provides:

(a) “Pollution Controlfacility” is anywastestoragesite, sanitarylandfill,
wastedisposalsite, wastetransferstation,wastetreatmentfacility or
wasteincinerator.~“~°K

(b) A new pollution controlfacility is

(I) apollution controlfacility initially permittedfor development
or constructionafter July 1, 1981;or

(2) theareaof expansionbeyondtheboundaryofacurrently
permittedpollution controlfacility; or

(3) apermittedpollution controlfacility requestingapprovalto
store,disposeof, transferor incinerate,for thefirst time, any
specialor hazardouswaste.

The Illinois Pollution Control Board Regulations

35 Ill. Adm. Code810.103provides:

“Facility” meansasiteandall equipmentandfixtureson asite usedto treat,
store,or disposeof solid or specialwastes. A facility consistsof an entiresolid
or specialwastetreatment,storageor disposaloperation All structuresused
in connectionwith or to facilitate the wastedisposaloperationshall be
consideredapart ofthefacility. A facility mayinclude, but is not limited to,
oneormoresolidwastedisposalunits, buildings,treatmentsystems,
processingand storageoperations,andmonitoringstations.

35 Ill. Adru. Code812.105provides:

Approval by Unit ofLocal Government.

Theapplicantshall statewhetherthefacility is anewregionalpollution
control facility3, as definedin Section3.32 of theAct, which is subjectto the

~“Regional” was removedfrom theterm“new pollution control facility” in Section39(c)of theAct by P.A. 88-
861,effectiveDecember22, 1994;however“regional” hasnot yetbeenremovedfrom theregulatorydefinitions.
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sitelocationsuitability approvalrequirementsof Sections39(c) and39.2of
theAct. If suchapprovalby aunit of local governmentisrequired,the
applicationshallidentify theunit of localgovernmentwithjurisdiction. The
applicationshallcontainanyapprovalissuedby thatunit of local government.
If no approvalhasbeengranted,theapplicationshall describethestatusofthe
approvalrequest.

FACTUAL AND LEGAL BACKGROUND

This permitappealconcernsSettler’sHill landfill which is ownedby KaneCountyand
operatedby WMII, andis acurrently-permittedandoperatingsanitarylandfill locatedat 1031
EastFabyanParkwayinKaneCounty, Illinois. (R. at 30.)~‘ Settler’sHill receivedoriginal siting
approvalto developandoperateas asanitarylandfill in1982until approximately1993. Because
thelandfill site wouldbe locatedwithin theboundariesofbothKaneCountyandGeneva,
Settler’sHill wasoriginally approvedby bothKane CountyandGenevaasthetwo jurisdictions
authorizedto conductthesitingprocessandrenderasiting decisionpursuantto Section39.2of
theAct. (Pet. at2.) Eachunit of local governmentreviewedandrendereda siting decision
coveringthe entirelandfill.

The facility’s 1982 designcalled forthe siteto be locatedin KaneCountywith 27 acres
specificallyin theincorporatedlimits of Geneva.5Within Geneva’scity limits andon the27 acres,
at thetime of thelandfill’s original siting andatthepresenttime,arethelandfill’s accessroad,the
landfill entrancegate,thescales,andthe administrativebuildings. (R.X1 at3611; Supp.R. at 17.)
The 1982 sitingapprovalsalsogaveGenevasomeoperationalresponsibilityfor oversightof
Settler’sHill. Thoseresponsibilities,which continuetoday, include:monitoringthelandfill
operations(in additionto monitoringthe initial constructionanddevelopment);receiving
documentsrelatingto thewastestream;performinggroundwatermonitoringactivitiesand
reporting;performingall constructionreportinganddocumentation;andmonitoringtheCity of
Geneva’sWell No. 7. (Genevav. ff’MII andKane County (July 21, 1994)PCB 94-58, slip op. at
4)6

4Hercinafter,therecordwill bereferredto as“R. at_.” The petitionwill be referredto as“Pet.at .“ The
petitioners’ motionfor summaryjudgmentwill be referredto as“Pet.Mot. at .“ TheAgency’smotionfor
summaryjudgmentwill be referredto as“AgencyMot. at .“

~As approvedin 1982,theoriginal landfill contained150 acreswith 101 acresforactualwastedisposalat a

maximumvarticalheightof 800 feet (Geneva,slip np~at4~)

6 In 1987,KaneCountyapprovedanadditionalverticalexpansionof Settler’sHill. Thatsitingdecisionwasthe

subjectof a third-partyappealto theBoard. (Valessareset al. v. KaneCounty(July 16, 1987)79 PCB 106,PCB
87-36.) Genevawasnotapartyto that proceeding.Theissuesin that appeal,however,arenot relevantto this
instantmatterotherthanthefactthatin thatcase,we werenot askedby anyparty (orinterestedperson)to review
the questionof whetherGenevasharedconcurrentjurisdictionwith KaneCounty. Wenotethat, accordingto
WIvifi andKane County,the141-acreverticalandhorizontalexpansionwhichoccurredatthattime, was located
only in KaneCounty,andKane County’sdecisiondid notcontemplateanychange(otherthancontinueduse)of
the accessroads,thegate,thescales,or theadministrationbuildings. The approvaldid extendthelife ofthe
landfill foranadditional9.96years,oruntil 2003. (Geneva,slip op. at 4.)
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Regardingthe proposedexpansionatissue,in the springof 1993 WMII submitteda
landfill sitingapplicationto KaneCountyfor aproposedexpansionfor Settler’sHill landfill and
receivedsite locationsuitability approvalon January11, 1994. Theproposedexpansionwould
increasethelandfill by sevenacres(horizontallyandvertically) from 291 to 298 acresandprovide
anadditional8.96 yearsof life until the year2012. (Geneva,slip op. at6.) The areafor waste
acceptanceplannedto be increasedis physically locatedoutsideof Geneva’scorporatelimits and
is actuallydrawnup to theborderof Geneva’scityboundary. (Id.) WIV11I plansto continue
using theonly ingressandegressroadtothelandfill which is locatedon theGenevaportionof
thelandfill and,additionally,plansto continuetheuseof the entrancegate, thescalesandthe
administrativebuildingswhichareall alsolocatedwithin Geneva’scity limits. (Id.) WMII did
notsubmitan applicationfor theproposedexpansionto Geneva.

KaneCounty’s1994 decisionwaschallengedby Genevawhenit filed apetitionfor
reviewcontestingKaneCounty’sdecisionon bothfUndamentalfairnessgroundsandon
whetherthesitingapprovalsatisfiedseveralof the statutoiy ci itei ía (relatingto “need”,
“safety” and the“Solid WasteManagementPlan”). Genevaalsorequested,alternatively,
that if theBoardwereto upholdKaneCounty’sdecision,that theBoardadda condition
to the siting decisionrequiringWIvilI to submitan expansionapplicationto Geneva. On
July 21, 1994, theBoardaffirmedKaneCounty’sdecisionregardingthestatutorycriteria

andfor thereasonsstatedbelow,declinedto grantGeneva’srequestfor additional relief:

Geneva’srequestfor “alternativerelief’ isdenied. Genevahasfailed to cite the
Boardto anyauthorityfor thenovelpropositionthat theBoardmayadd
conditionsto any local sitingapproval. Suchactionwouldbe inconsistentwith the
Board’srole as reviewingbodyin SB172cases.[Citationsomitted]. Our duty is to
reviewthe local governmentdecision,aswritten,andto affirm or reverse,not to

rewrite it by addingconditions. The questionofwhetheradditionalsiting
approvalsareor arenot neededby Settler’sHill prior to expansionis not properly
beforetheBoardin thisproceeding.Therehasbeenno disputethatICaneCounty’s
approvalis needed,andthisappealmayproperlychallengeonly the meritsof its
decisionanddecision-makingprocess.*** TheAgencywill determinepursuantto
Section39(c) whetherit hasreceivedevidenceof necessaryapprovalswhenandif
W?vllI filesa [permit] applicationfor expansionof Settler’sHill. If theAgency
shoulddeterminethatanyapprovalsarelacking,WN’llI may challengesuch
determinationin apermitappeal. [Citation omitted.] (Geneva,slip op. at23-24.)

After enteringour decision,WMII andKaneCountysubmitteda permitapplicationto the
Agencyto expandthe existingfacility onMarch20, 1995 (R. at 22) subsequentto whichthe
Agencyheldapublichearingon August3, 1995 inKaneCounty. OnSeptember15, 1995,the
Agencyissuedafinal determinationletterwhich isthe subjectof this petition for reviewandthe
crossmotionsfor summaryjudgment.



6

ARGUMENTSOFTIlE PARTIES

Regardingthepetitioners’, theAgency’sandGeneva’spositionson the issueof summary
judgment,all agreethat summaryjudgmentis appropriatein thiscase,but eachfor different
reasons.Theyalsoall agreethatthereareno material issuesof factwhich requirethatthismatter
proceedto hearing.

Thepetitionersarguethatsummaryjudgmentis properon the groundsthat siting
jurisdictionis conferredunderSection39(c) andSection3.32(b)onLy to aunit of local
governmentfor new pollutioncontrol facilitieswhicharewithin thatgovernment’sborders. In
thiscase,theonly areabeingexpandedis theareaofwastedisposalacceptanceandno portionof
thisexpansionis locatedwithin Geneva’sincorporatedlimits. Therefore,WMII andKaneCounty
arguethatthe accessroad, thescales,etc.,arenot part ofthe“subject site” or the“sanitary
landfill” andtherefore,the activitiesthattakeplaceon themarepurely “ancillary” to the landfill
activity itself; arenot part ofthe“facility” or the“new pollution control facility.” Accordingto
thepetitioners,becausethesestructuresarenot part ofthefacility or thenew pollution control
facility, thatWJv.LII intendsto continuetheir usedoesnot conferGenevawith concurrent
jurisdiction. The petitionersalsostrongly arguethattheproposedexpansionwill not “impact” the
roads,thescales,theentrancegateor theadministrativebuildingsto any greaterextentthan
alreadyprovidedforin theprior siting processes.Therefore,thepetitionersreasonthat they
cannotbeconsideredpartofthe“new pollutioncontrol facility” andGenevaneednot engagein a
sitingprocessto approvethenewpollution controlfacility. (SeePet.Mot. at 11.) Specifically,
petitionerscite to, amongothercases,Laidlaw WasteSystemsv. McHenryCountyBoard(June
16, 1988)PCB88-27andCity ofElgin etal v. TheCountyofCook(Ill. Sup.Ct. November2,
1995)1995 Ill. Lexis205)for theseandotherpropositions.

RegardingtheAgency’smotion for summaryjudgment,theAgencyarguesthat the
definitionsatissuefor“new pollution controlfacility” in theAct at 3.32(b)and “facility” in the
Board’sregulationsat Section810.103(35 Ill. Adm. Code810.103)encompassthe.portionofthe
facility within theGenevacity limits and,therefore,confersitingjurisdiction on Geneva. (See
AgencyMot. at6-7.) For its part,Geneva,in its amicuscuriaeresponseto themotionsfor
summaryjudgment,arguesthatGenevaretainsjurisdiction overthe sitebecausethe city rendered
the original sitingapprovalin 1982 andis greatlyconcernedaboutthe continueduseof the
structureslocatedon thelandfill sitewithin its bordersbeyondtheend-usedateapprovedin 1982.

ANALYSIS

ThebasicpurposeoftheIllinois pollutioncontrol facility sitingprocessis to allow units of
local governmentgreatercontroloverthewastedisposalpracticesin theircommunitiesand thus
to givethemthepowerto determinethesitelocation suitabilityofaproposednewpollution
control facility. (AmericanFly AshCo. v CountyofTazewell(3rdDist. 1983)120Ill. App. 3d
57, 457N.E.2d1069, 1073,75 [II. Dec.627.) TheIllinois EnvironmentalProtectionAct has
establisheda systemof cheeksandbalancesintegralto the Illinois systemof environmental
governanceandin particularto theIllinois sitingprocessto effectuatethiscontroloversiting.
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Section39.2oftheAct setsforwardthe proceduresandcriteriafor conductingapollution control
facility siting processatthe local governmentlevel andSection39(c) ensuresthatwhenafacility
hasreachedthepermittingstageoftheprocess,theAgencydetermineswhetherthepropersiting
approvalshavebeenobtainedwhichauthorizethelocationofthenewpollutioncontrol facility in
thecommunity. Pursuantto Section40 oftheAct, theAgency’sdeterminationis appealableto
theBoard.

Thelocal sitingprocess(Sections3 9(e)andSection3.32(b)oftheAct) alsoclearly
providesthelocalgovernmentswith avoicein anyproposedexpansionsthatmaybeplannedfor
anexisting pollution controlfacility. It is undisputedthat an expansionof anexistingfacility
constitutesa“new pollution control facility” andis requiredto.gothroughthesitingprocessfor
sitelocationsuitability approvalatthe local communitylevel. (SeeMI.G. Investmentsv. IEPA
(1988) 122 Ill.2d 392,400, 523 N.E.2d 1, 4, 119 Ill. Dec. 533 (“it is clearthat the legislature
intendedto investlocal governmentswith theright to addressnot merelythe location,but alsothe
impactof alterationsin the scopeandthe natureofpreviouslypermittedlandfill facilities,”))

In this ease,while thereis no questionthatit is appropriateforthe proposedexpansionto
Settler’sHill go throughthe local siting processasit did whenWivilI submittedan applicationfor
expansionto KaneCounty,wemustdeterminewhethertheproposedexpansionmustalsobe
approvedthroughasitingprocessbeforeGenevaas aunit of local governmentsharingconcurrent
jurisdictionoverthe newpollutioncontrol facility with KaneCounty.7 Weagreewith theAgency
andfind that thereis concurrentjurisdictionin thiscase.

We reachthis decisionguidedby thespecific languageof39(c)which providesfor aunit
of localgovernmentto providesiting approvalforproposedpollution control facilitiesandtheir
expansionsandadditionallyby thelegislativehistoryof thelocal siting lawwhich explainsthatthe
legislatureenvisionedsomeinstancesof “concurrentjurisdiction” betweenmunicipalitiesand
counties. Specificallyon July 1, 1981,RepresentativePegBreslin, theHousesponsorofthe
SB172bill, explainedthatpermittees:

mustbeforegettingapermitfrom the EPA,first securethe permitfrom
thecountyor thelocal unit of governmentin which they lie, if they lie

totally within amunicipalitythentheygetit fromthe municipality, if
theylie in thecounty,in theunincorporatedareatheyget the permission
from thecounty,if theyoverlaptheyget it from both. And this mustbe
grantedprior to theEPAgoing aheadwith its siting approval.
(ConferenceCommitteeReport,#1, 82nd GeneralAssembly,Houseof
Representatives,July 1, 1981 at 191-92.) (Emphasisadded.)

Thoughtheadditionalsevenacresofwastedisposalareaproposedto be addedto
Settler’sHill arelocatedonly inKaneCounty(andoutsideof Geneva’scity limits), wefind that
thereis an“overlap” hereconferringconcurrentjurisdiction. We do not agreewith the overly

Seee.g.A.R.F.Landfill Corp. v VillageofRoundLakePark,etaL (July 16, 1987)PCB87-34, 79 PCB92
whereinthe Village hadtriedto deferrenderingasiting decisionto anotherunit of local governmentandwe held
thatbecausetheVillage sharesconcurrentjurisdiction,the Villagewas requiredtoconductthesitingprocess.
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literal interpretationofSection3 9(c) and Section3 .32(b)(2)oftheAct proponedby the
petitionersthattheseprovisionsstrictly requirethattheyneedonly provideproofof siting
approvalfrom KaneCountybecausethespecificgeographicareaoftheproposedwaste
expansionis locatedoutsideof Genevaandsolelywithin KaneCounty.

Instead,we agreewith theAgencythat the “new pollutioncontrol facility” atissue
includesnotonly theexpansiontothewastedisposalarealocatedin KaneCounty,butalso the
planned“continueduse” ofthestructureslocatedon theportionofthelandfill locatedwithin
Geneva’scorporatelimits: theaccessroad,theentrancegate,thescalesandtheadministrative
buildings.Althoughthedefinitionat Section3.32(b)(2)providesthat a“new pollutioncontrol
facility” is theareaofexpansionbeyondtheboundaryofacurrentlypermittedpollution control
facility. “Facility” is definedat Section810.103asincluding buildings,monitoringstations,and
solid wastedisposalunits (whicharecontiguousareasusedfor solid wastedisposalunderSection
810.103oftheBoard’sregulations). We find that“facility” encompassesthe structuresand
accessroadlocatedwithin Geneva’sincorporatedlimits. Therefore,becausethe accessroads,the
administrativebuildings,the scales,etc., locatedin Geneva’sincorporatedcity limits will
“continuein use” in somewayundertheproposedexpansion,theyare, in fact,partofthe
proposedexpansion,triggeringconcurrentjurisdiction.

Importantly,becausethis is thepetitioners’pointwith whichwemoststronglydisagree,
WMII andKaneCountyemphasizethat thestructures’locationin Genevacannotconfer
concurrentjurisdictionbecauseno partoftheplanfor theproposedexpansionenvisionsa
“greaterimpact” orevenachangein impactto theaccessroad,thegate,thescalesand the
administrativebuildingslocatedwithin Geneva’sbordersofthe landfill, thanthatwhichwas
previouslyapprovedby Genevain 1982,orby KaneCountyin 1987. ThatWMTI andKane
Countyclaimthat therewill heno impact,or no greater“use” is not dispositiveof theissueof

whetherthesestructuresarepartofthefacility or thenewpollution controlfacility, andcertainly
doesnot leadusto theconclusionGenevalacksjurisdictionoversiting.

In our opinion,whatis determinativeofwhetherthesestructuresareapartofthe
“facility” definitionandthusthe “new pollution controlfacility” definition, is that therewill bea
“continueduse”of thesestructuresundertheproposedexpansion.Thepetitionersthemselves
agreethat theyseekto atleastcontinuetheir useofthesestructuresby: (1) extendingthe life of
thelandfill beyondtheoriginal terminationdateapprovedby Genevain 1982;(2) increasingthe
areafor wastedisposalacceptanceby sevenacres;(3) continuingtheuseofthemain accessroad
throughGenevaontotheportionofthesitecurrentlyacceptingwaste;(4) checkingsanitary
wasteloadsatthe gate;(5) usingthe scalesto weigh in thesanitarywastetrucks;and(6)
continuingto headquarterthelandfill’s administrativebuildingswithin bordersof Geneva.We
believethesecontinuedusesaresufficientto concludethat thestructureslocatedin Geneva’scity
limits areencompassedwithin thedefinition of“facility.”

Thecaselawcitedby thepetitioners,Laidlaw WasteSystemsv. McHenryCountyBoard
(June16, 1988)PCB88-27andCity ofElgin eta/v. The Countyof Cook(Ill. Sup.Ct.
November2, 1995)1995 III. Lexis205, doesnotpersuadeusotherwise. Laidlawwasbeforeus
baseduponLaidlaw’sappealof adenialof sitingauthorityby MeHenryCounty. While theissue
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ofdualjurisdictionoveranewpollution controlfacility wasnotbeforeus, we did addressthe
term“facility” in dictaby respondingto commentsfiled by the Village of the Lakeofthe Hills
(Village), aninterestedparticipantin theBoard’shearingon thepetition to review siting.
Specifically, theVillage wasconcernedthatLaidlaw’ s applicationfor siting includedapromiseto
makeimprovementsto aroadandmoveawaterwell, bothofwhichwould takeplacewithin the
corporatelimits oftheVillage, outsideunincorporatedMcHenryCounty,and entirelyoff ofthe
landfill site altogether.TheVillage arguedthat theseaspectsofLaidlaw’ sproposalcouldnot
properlybe consideredpartofLaidlaw’s “site” overwhichMcHenryCountywould have
jursidiction.

After discussingthat theVillage wasconfi.ising theword “site” with theword “facility”,
theBoardopined,by utilizing a commonusagedefinitionofthewordfacility, that thefeaturesin
questionwerenotpartoftheproposedfacility butweremerelypartofthe“surrounding
environment”andthatLaidlaw andMcHenryCountycould appropriatelyconsiderthe impactto
that environment. Applying againacommonusagedefinitionoffacility, we areconvincedthat
thefeatureswithin Geneva’sjurisdictionareindeedapartoftheproposedfacility. As definedin
theAmericanHeritageDictionary, 484(2nded. 1991), “facility” means“somethingcreatedto
servea particularifinction.” Certainly,theseven-acreareaofwasteexpansionalone,without
accessto it andadministrationofit, cannotserveany frmnctionwhatsoever.To concludeasWMII
andKaneCountywould haveus conclude,that theproposednewpollutioncontrol “facility” is
onlythe sevenacresof wasteexpansionlocatedin KaneCounty is to ignoreacommonusageof
theword,

The petitioners’relianceon the recentIllinois SupremeCourt decisionin City ofElgin is

likewisemisplaced. Interestingly,in thatcase,oneofthepetitionersbeforeustoday,Kane
County,arguedfor sitingjurisdictionovertheBartlett Balefill. While, thebalefill wasnot
proposedto belocatedinanypart ofKaneCounty,but wasmerelycontiguousto it, KaneCounty
arguedthat it shouldhaveavoicein thequestionof sitingpursuantto thesamelaw we analyze
today. The Court held“the mereownershipof theKaneCountyacreagedoesnot makethis
acreagepartofthebaleful for purposesofsection39(c).” (City qfElgin, 1995 Ill. Lexis205 at
33.) Accordingly,that casestandsfor thepropositionthatjurisdictionsowning contiguousbut
unrelatedland do not havearight to conductasiting process.It doesnot apply to thefactual
situationherewheretheinterestsofGenevaaresoinextricably linked to Settler’sHill landfill.
Clearly, the 27 acreswithin Geneva’sincorporatedlimits arepartofthefacility andit is
appropriatethat Genevahaveanopportunityto conducta sitinghearingovertheproposed
expansionto Settler’sHill landfill.

DECISION

Weherebyaffirm the Agency’sdenialof asignificantmodificationpermitto WNHI and
KaneCountyon the basisthat Section39(c) andSection812.105ofthe Board’sregulations
would beviolated. The Agencycannotissueapermit for the developmentandoperationof a
proposedexpansionto Settler’sHill withoutevidenceofGeneva’sissuanceofapprovalofthe
proposedexpansionpursuantto Section39.2oftheAct. We find that the“continueduse”of the
accessroad,thescales,theentrancegateandtheadministrativebuildingsis beyondthesiting
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pprovalrenderedby GenevaandKaneCountyoriginally and falls within thedefinition of new
pollutioncontrol facility as definedin Section3.32(b)(2)oftheAct.

ORDER

Weherebygrantthe Agency’smotion for summaryjudgmentandaffirm the Agency’s
final determinationof September15,1995denyingKaneCountyandWMIII a significant
modificationpermit. In doing so,wedenyWMII andKaneCounty’smotionfor summary
judgment. This docketis closed.

IT IS SOORDERED.

BoardMemberM. McFawnconcurs.

Section 41 of the EnvironmentalProtectionAct (415 ILCS 5/41) providesfor the appealof
final ordersoftheBoardwithin 35 daysofthe dateofserviceofthisorder. The Rulesofthe Supreme
Court of illinois establishfiling requirements. (Seea/so 35 Ill. Adm. Code 101.246,Motions for
Reconsideration.)

I, DorothyM. Gunn, Clerk of the illinois Pollution Control oard, herebycerti& that the
aboveopinionandorderwereadoptedon the / A.’t dayof , 1996,by
avoteof__________________

DorothyM~unn,Clerk
illinois PoliMion ControlBoard


